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CHAPTER  III. 

INJUNCTIONS. 


ARTICLE  L 

US  GBKEBAJL 

Baetiaii  1.  Beflnitton,  natnre  and  purpose. 

a.  Definition.  An  iigiiiiction  may  be  defined  as  a  judicial 
writ  or  order,  commanding  a  l^arty  either  to  do  a  particular 
thing,  or  to  refrain  from  doing  a  particular  thing,  according  to 
the  equities  of  fhe  case  in  which  it  is  employed.  It  is,  in  gen- 
eral, a  prohibitory  writ  or  order,  issuing  from  the  equity  side  of 
the  court,  restrarning  a  party  or  parties  from  doing,  in  i)er6on  or 
by  agent)  any  act  which  appears  unjust  or  inequitable  as  regards 
the  rights  of  the  party  in  whose  behalf  the  order  issues. 

An  injunction,  when  granted  to  restrain  proceedings  in  another 
court;,  resembles,  in  some  particulars,  a  writ  of  prohibition,  but 
differs  from  it  essentially  in  the  mode  of  application. 

A  prohibition  is  a  remedy  against  an  encroachment  of  jurisdic- 
tion;  issues  only  from  a  superior  court;  is  granted  on  the 
suggestion  that  the  court  to  which  it  is  directed  has  not  the  legal 
oognizance  of  the  cause ;  and  is  directed  to  the  judge  of  the 
inferior  court,  as  well  as  to  the  parties  to  the  cause.  An  iojunc- 
tion,  on  the  other  hand,  while*  its  object  is  also  to  restrain  pro- 
ceedings in  another  court,  is  directed  only  to  the  parties,  and 
neither  assumes  any  superiority  over  the  court  in  which  they 
are  proceeding,  nor  denies  its  jurisdiction,  but  is  granted  on  the 
sole  ground  that,  from  certain  equitable  circumstances  of  which 
the  court  that  issues  it  has  cognizance,  it  is  against  the  conscience 
of  the  -party  to  proceed  in  the  cause.  See  Waterman' s  Eden.  luj . 
14 ;  Ward  v.  Kelsepy  14  Abb.  106. 

b.  CkLSsiJlccUianqfir^unctions.  Injunctions  may  be  divided, 
in  respect  to  the  duration  of  the  relief  which  they  afford,  into  two 
general  classes.  Injunctions  of  the  one  class  are  called  indis- 
crinoinately  preliminary,  provisional,  temporary  aijd  interlocu- 
^7 ;  injunctions  of  the  other  class  are  called  final  or  perpetual. 

An  injunction  issued  as  a  proyisioqal  remedy,  ^restraining  a 
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defendant  in  an  action  from  the  commission  of  certain  specified 
acts  until  the  decision  of  the  action  upon  the  hearing,  or  until 
further  order,  belongs  to  the  former  class,  while  an  injunction 
which  forms  part  of  the  decree  of  the  court,  made  upon  the  hear- 
ing of  the  cause  upon  the  merits,  and  which  perpetually  restrains 
a  defendant  from  asserting  a  right  or  committing  an  act  which 
would  be  contrary  to  equity  and  good  conscience,  belongs  to  the 
latter.  SeeiT.  Y.  Printing  and  Dyeing  Establishment  v,  FUchy 
1  Paige,  97 ;  Walker  v.  Decerewx^  4  id.  229 ;  Thompson  v.  Com- 
missioners of  Canal  Fund^  2  Abb.  248 ;  Ihiigan  v.  Hogan^  16 
How.  164  ;  S.  C,  1  Bosw.  646. 

Injunctions  may  also  be  classified,  according  to  their  operation 
or  effect,  as  prohibitory  or  prei^^ntive,  and  mandatory  or  restora- 
tive. Injunctions  are,  in  general,  preventive  rather  than  restora- 
tive. A  prohibitory  injunction  restrains  the  commission  of  a 
specified  act,  while  a  mandatory  injunction,  directly  or  indirectly, 
commands  the  defendant  to  perform  a  certain  act.  Final  injunc- 
tions are  often  prohibitory  in  form  but  mandatory  in  effect.  See 
McCardel  v.  Peck^  28  How.  120 ;  Howe  v.  Searing^  19  id.  14 ; 
S.  C,  6  Bosw.  364 ;  11  Abb.  28 ;  10  id.  264 ;  Jessel  v.  Chaplin, 
37  Eng.  Law  and  Eq.  472 ;  Spencer  v.  London  and  Birmingham 
Hailway  Co.,  8  Sim.  198 ;  Rankin  v.  Hwnkisson,  4  id.  13 ;  Earl 
qf  Mexborough  v.  Bower,  7Beav.  127 ;  Great  North  of  England, 
etc.,  Railroad  Co.  v,  Clarence  Railway  Co.,  1  Colly,  607. 

Mandatory  injunctions  are,  however,  always  perpetual  or  final, 
and  never  temporary  or  provisional,  and  consequently  have  no 
place  in  a  discussion  of  injunctions  as  provisional  remedies. 

A  temporary  iigunction  can  issue  only  to  prevent  an  act  and 
not  to  compel  the  performance  of  one.  Ward  v.  Kelsey,  14 
Abb.  106. 

It  should  be  noticed^  also,  that  there  are  two  classes  of  injunc- 
tions allowed  under  the  Code,  differing  only  in  the  form  of  the 
application  upon  which  the  order  is  obtainable,  and  the  duration 
of  the  order  when  obtained.  The  one  embraces  injunctions  ob- 
tained at  the  same  time  with  an  order  to  show  cause,  restraining 
the  defendaat  until  the  decision  of  the  court  granting  or  refusing 
an  injunction  which  shall  continue  until  the  decree  upon  the 
hearing:  the  other  embraces  that  class  of  injunctions  which 
are  granted  ;apon  notice  or  good  cause  shown.  See  Code,  §§  221, 
223.    The  former  are  spn^Btimes  termed  temporary  and  the  latter 
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pTeliminaiy  injunctions.    The  distinction  is,  however,  of  little 
practical  importance. 

c.  Naiure  of  injury  and  relief  sought  A  perpetual  injunc- 
tion, as  its  name  denotes,  is  in  effect  a  decree  and  concludes  a 
right  A  preliminary  or  temporary  injunction,  on  the  other 
hand,  is  merely  provisional  in  its  nature  and  does  not  conclude 
a  right  Its  effect  and  object  is  merely  to  preserve  the  property 
in  dispute  in  statu  quo  until  the  hearing  or  further  order. 

By  allowing  a  preliminary  injunction  the  court  does  not,  in 
general,  profess  to  anticipate  the  determination  of  the  right,  but 
merely  gives  it  as  its  opinion  that  there  is  a  substantial  question 
to  be  tried,  and  that  a  case  has  been  made  for  the  preservation  of 
the  property  in  statu  quo  until  the  question  in  dispute  can  be. 
brought  on  to  trial. 

But,  notwithstanding  the  fact  that  a  preliminary  injunction 
does  not  determine  a  right,  there  are  many  cases  in  which  a  party 
may  be  entitled  to  a  perpetual  injunction  on  the  hearing,  where 
it  would  be  manifestly  improper  to  grant  an  injunction  in  limine. 

The  final  injunction  is  in  many  cases  a  matter  of  strict  rights 
and  granted  as  a  necessary  consequence  of  the  decree  made  in 
the  cause.  On  the  contrary,  the  allowance  of  a  preliminary  or 
provisional  injunction,  before  answer,  is  a  matter  resting  alto- 
gether in  the  discretion  of  the  court  and  should  not  be  granted 
unless  the  injury  is  pressing  and  delay  dangerous.  N,  Z.  Print- 
ing and  Dyeing  Establishmeni  v.  FitcTi^  1  Paige,  97 ;  Spear  v. 
Gutter,  4  How.  175  ;  S.  C,  5  Barb.  486 ;  2  Code  R.  100. 

The  power  of  a  court  of  equity  to  issue  preliminary  injunctions 
is  one  that  will  be  exercised  with  extreme  caution,  and  only  in 
very  clear  cases.  The  order  will  not  be  granted  in  doubtful  cases 
or  in  new  ones  not  coming  within  well-established  principles. 
Samsey  v.  Erie  R.  R.  Co.,  38  How.  193 ;  S.  C,  7  Abb.  N.  S. 
166 ;  Woodward  v.  Harris,  2  Barb.  440.  Nor  will  the  order  be 
granted  in  every  case  which  falls  within  section  319  of  the  Code ; 
but  the  nature  and  ^dent  of  the  injury  which  the  plaintiff  will 
suffer  if  the  injunction  is  withheld  will  be  taken  into  considerar 
tion.  JHleath  v.  iT.  T.  Gold  Exchange,  38  How.  168;  S.  C,  7 
Abb.  N.  S.  261 ;  Bruce  v.  Del.  &  Hudson  Canal  Co,,  19  Barb.  371. 
And  the  order  will  be  withheld  where  an  iigunction  will  create  a 
greater  wrong  than  it  is  intended  to  remedy,  OaUatin  v.  Oriental 
Bank,  16  How.  263 ;  M'Cafferty  v.  Glazier,  10  id.  476. 

The  language  of  the  Code,  ip  r^spept  tQ  the  character  of  the 
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injury  fo:c  which  a  provisional  injunction  may  issue,  is  very 
general.  The  remedy  is  allowed  (1.)  Where  it  shall  appear 
by  the  complaint  that  the  plaintiff  is  entitled  to  the  relief  de- 
manded, and  that  such  relief,  or  .any  part  thereof,  consists  in 
restraining  the  commission  or  continuance  of  some  act,  the  com- 
mission or  continuance  of  which  during  the  litigation  would 
produce  injury  to  the  plaintiff.  (2.)  When  it  shall  ap{)ear  that 
the  defendant  is  doing,  or  threatens,  or  is  about  to  do,  or  pro- 
curing, or  suffering  some  act  to  be  done,  in  violation  of  the 
plaintiff's  rights,  respecting  the  subject  of  the  action  and  tend- 
ing to  render  the  judgment  ineffectual.  (3.)  Where,  during  the 
pendency  of  the  action,  it  shall  appear  by  affidavit  that  the 
defendant  threatens,  or  is  about  to  remove  or  dispose  of  his  prop- 
erty with  intent  to  defraud  his  creditors.  Code,  §  319.  And  it  is 
expressly  provided,  that  a  temporary  injunction  may  issue 
restraining  the  defendant  from  the  commission  of  any  act  falling 
within  the  general  scope  and  intent  of  either  subdivision  of  this 
section.  . 

The  first  subdivision  of  this  section  is  evidently  intended  to 
reach  two  distinct  classes  of  cases.  In  the  first  is  embraced 
every  case  in  which  the  sole  relief  sought  in  the  complaint  is 
included  in  the  prayer  for  a  final  injunction.  For  this  class  of 
cases  provision  is  made  for  the  issuing  of  a  temporary  injunction 
until  the  right  of  the  plaintiff  to  such  final  relief  is  definitely 
determined  on  the  trial  of  the  cause.  The  second  subdivision 
embraces  all  cases  in  which  a  perpetual  injunction  is  sought  in 
connection  with  other  relief. 

The  second  subdivision  applies  to  cases  in  which  an  injunction 
was  not  necessarily  sought  at  the  commencement  of  the  action, 
but  in  which  a  ground  for  such  relief  has  subsequently  arisen. 

These  two  subdivisions  apply  only  to  suits  in  equity,  or  what 
is  the  same  thing,  to  actions  made  triable  by  the  court.  Reubens 
V.  Joely  13  N.  Y.  (3  Kern.)  488. 

The  last  subdivision  is  an  extension  of  the  former  application 
of  this  remedy.  It  is  the  only  part  of  the  section  which  contains 
any  thing  new,  the  previous  subdivisions  being  in  substance  a 
mere  embodiment  of  established  equity  priaciples.  lb. 

d.  Equitable  claim  must  exists  action  periding.  In  order  to 
authorize  the  issuing  of  a  preliminary  injunction,  under  the  first 
clause  of  section  319,  the  compl{|.int  must  show  that  the  plaintiff 
is  entitied  to  a  final  injunctioi^  q>s  ultimate  relief  in  the  action. 
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and  that  a  present  preliminary  injunction  is  indispensable  to 
ayert  immediate  injury.  OenKL  v.  Arnand,  38  How.  94 ;  S.  C, 
1  Sweeny,  641 ;  Hartty.  Harney,  19  How.  245 ;  S.  C,  32  Barb. 
65 ;  10  Abb.  321 ;  Crocker  v.  Baker,  3  id.  182  ;  Ward  v.  Bewey, 
7  How.  17 ;  HvZce  v.  Thompson^  8  id.  475 ;  Coming  v.  Troy 
Iron  and  Nail  Factory,  6  id.  89 ;  S.  C,  1  Code  R.  N.  S.  405 ; 
10  N.  Y.  Leg.  Obs.  7 ;  Wordsworth  v.  Lyon,  5  How.  463 ;  S.  C, 
1  Code  R.  N.  8.  163 ;  Hovey  v.  McOrea,  4  How.  31. 

Even  where  the  facts  set  forth  in  the  complaint  are  sufficient 
to  warrant  a  perpetual  injunction  as  a  part  of  the  decree  ren- 
dered thereon  at  the  hearing  upon  the  merits,  a  temporary 
injunction  will  not  be  granted  if,  in  addition  to  such  facts,  the 
complaint  does  not  in  the  prayer  for  judgment  demand  a  -p&r- 
I>etual  injunction*  HvZce  v.  TTiompson,  8  How.  475 ;  Olssen  v. 
anUtJt,  7  id.  481. 

Section  219  specifies  two  distinct  classes  of  cases  in  which  a 
preliminary  injunction  is  a  proper  remedy,  the  distinction 
depending  upon  the  time  of  the  occurrence  of  the  events  which 
famish  the  grounds  for  iigunctive  relief  as  compared  with  the 
time  of  the  commencement  of  the  action.  The  first  class  relates 
to  facts  existing  at  the  commenpement  of  the  action,  and  entitl- 
ing the  plaintiff  to  a  final  injunction  as  before  mentioned ;  the 
second  class  relates  to  acts  done  or  threatened  during  the  pro- 
gress of  the  action,  and  hare  no  relation  to  or  dependence  upon 
the  demand  for  judgment  further  than  to  provide  that  the  acts  of 
the  defendant  shall  not  render  a  future  judgment  ineffectual. 
And  when  the  plaintiff  shows  that  the  acts  which  he  seeks  to 
restrain  will  have  this  effect^  and  that  their  commission  will  be 
iiyurious  to  his  rights,  or  that  during  the  pendency  of  the  action 
the  defendant  threatens,  or  is  about  to  remove  or  dispose  of  his 
property  with  intent  to  defraud  his  creditors,  the  plaintiff  is 
aititled  to  a  temporary  injunction.  Heiibens  v.  Joel,  13  N.  Y. 
(3  Kern.)  488 ;  Malcolm  v.  MiUer,  6  How.  456 ;  Perkins  r.  War- 
ren, id*  341 ;  Setting  v.  Lard,  9  id.  346 ;  Power  v.  Alger,  13 
Abb.  284,  475 ;  Hovey  v.  McCrea,  4  How.  81 ;  Olssen  v.  Smith, 
1  id.  481 ;  Pomeroy  v.  Hindmarsh,  5  id.  437. 

d.  RigM  to  relief  must  he  clear.  It  is  a  general  rule  that  a 
court  of  equity  will  not  exercise  its  equitable  powers  to  restrain 
liie  acts  of  the  defendant,  before  judgment  in  an  action,  except 
in  very  clear  cases  falling  within  well-established  principles,  and 
where  the  plmitiff's  right  to  equitable  relief  is  undisputed  and 
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established  in  every  material  point  by  direct  positive  averments 
based  upon  the  knowledge  of  the  affiant.  Raiasey  v.  Erie  B.  JR. 
Co.,  7  Abb.  N.  S.  166 ;  S.  O.,  28  How.  193 ;  BaUerman  v.  MnUy 
32  id.  601 ;  S.  C,  40  N.  Y.  (1  Hand)  340 ;  Becker  v.  Mayor  of 
N.  T.y  18  Abb.  369 ;  S.  C,  28  How.  211 ;  Pidgeon  v.  Oaiman, 
3  Rob.  706  ;  People  v.  Mayor  of  N,  Z.,  9  Abb.  263 ;  Crocker  v. 
Baker,  3  id.  182  ;  Livingston  v.  Bank  of  If.  T.,5  id.  338 ;  S.  0., 
26  Barb.  304 ;  Olmsted  v.  Loomis,  6  id.  162. 

But  this  general  rule  is  not  without  its  qualifications.  Where 
the  respective  rights  of  the  parties  are  doubtful,  and  the  continu- 
ance of  the  acts  complained  of  will  work  permanent  and  sub- 
stantial damages  to  the  plaintifif,  and  the  injury  resulting  to  the 
defendant  from  a  temporary  injunction  and  the  consequent  delay 
can  cause  no  loss  that  cannot  be  fully  compensated,  and  for  that 
compensation  he  can  have  security,  the  court  may,  in  its  discre- 
tion, grant  a  provisional  injunction  pending  the  litigation,  and 
until  the  rights  of  the  parties  are  definitely  established  by  a  final 
judgment  in  the  cause.  Rector  of  the  Church  of  Holy  Innocents 
V.  Keechy  6  Bosw.  691 ;  8pear  v.  Cutter,  6  Barb.  486 ;  S.  C,  4 
How.  176 ;  2  Code  R.  100. 

In  the  exercise  of  this  discretionary  power,  the  court  will 
weigh  the  nature  and  extent  of  the  injury  which  the  plaintiff  will 
suffer  if  the  order  be  withheld,  and  also  the  consequences  to  the 
defendant  if  the  order  be  granted,  and  it  will  grant  or  withhold 
the  relief  sought  according  to  the  exigencies  of  the  case.  Heath 
V.  President  of  Chid  Exchange,  7  Abb.  N.  S.  261 ;  S.  C,  38 
How.  168 ;  Bruce  v.  Delaware  and  Hudson  Canal  Co.,  19  Barb. 
371 ;  GfaUatin  v.  Oriental  Bank,  16  How.  263 ;  Ollendorff  v. 
Black,  1  Eng.  Law  &  Eq.  114.  See  Gole  v.  Sirns,  23  id.  684 ; 
Clowes  V.  Beck,  7  id.  42 ;  Hilton  v.  Earl  of  OranvtUe,  1  Cr.  & 
Ph.  233,  297. 

/.  iVb  remedy  at  law.  It  is  a  well-settled  principle  that  a 
court  of  equity  will  not  lend  its  aid  to  restrain,  by  injunction, 
the  commission  of  any  act  injurious  to  the  plaintiff,  where  full 
compensation  in  damages  can  be  recoverd  at  law.  Balcom  v. 
JuZien,  22  How.  349 ;  Gentily.  Amand,  38  id-  94 ;  S.  0.,  1  Sweeny, 
641 ;  Hartt  v.  Harvey,  32  Barb.  66 ;  S.  C,  19  How.  246 ;  10  Abb. 
321 ;  Marshall  v.  Peters,  12  How.  218 ;  Messeck  v.  Board  of 
Supervisors  €f  Columbia  County,  60  Barb.  190 ;  Bruce  v.  Presi- 
dent of  the  Delaware  &  Hudson  Canal  Co.,  19  id.  371. 

But  where  the  injury  resulting  in  damage  to  the  plaintiff  is 
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Peoaltj  of  forfeiture. 


continnous  in  its  character,  and  legal  redress  therefore  would  in- 
volve a  multiplicity  of  suits,  such  iujury  forms  a  just  ground  for 
equitable  interference  in  the  form  of  an  injunction.  West  PoirU 
Iron  Oo.  V.  Meymert^  46  N.  Y.  (6  Hand)  703 ;  McKeon  v.  SeCy 
4  Bob.  449. 

Where  the  plaintiff  has  an  adequate  remedy  against  the  act 
complained  of,  either  by  special  proceeding  or  by  certiorari^  quo 
warranto^  or  other  analogous  remedy,  an  iigunction  cannot  prop- 
erly issue.  Hartt  v.  Harvey,  82  Barb.  66 ;  S.  0.,  19  How.  245 ; 
10  Abb.  321 ;  KeUey  v.  King,  32  Barb.  410 ;  S.  C,  11  Abb.  180 ; 
Leads  v.  Oliver,  4  id.  121 ;  People  v.  MaUier,  2  Abb.  N.  S.  289, 

Nor  can  an  injunction  issue  in  such  cases  where  the  party 
aggrieved  has  his  remedy  by  appeal  or  proceedings  in  the  nature 
of  appeal.  Wordsworth  v.  Lyon,  6  How.  463 ;  S.  C,  1  Code  R. 
N.  S.  163.  Nor  has  a  court  of  equity  power  to  restrain  by  in- 
junction, or  to  set  aside  the  proceedings  of  a  subordinate  tribu^- 
nal  of  special  jurisdiction,  upon  the  ground  that  it  has  threatened 
to  exceed,  or  has  exceeded,  its  powers  and  authority  as  defined 
by  law.  The  remedy  must  be  sought  in  a  court  of  law.  New 
York  Life  Insurance  Co.  v.  Supervisors  of  the  OUy  of  New 
York,  4  Duer,  192;  S.  C,  I'Abb.  260;  TTiompsonY.  Cojumis^ 
wieners  of  the  Canal  Fund,  2  id.  248. 

g.  Penalty  or  forfeiture.  A  plaintiff  cannot,  under  the  Code, 
adk  for  equitable  relief,  and  in  the  same  suit  demand  a  forfeiture. 
The  complaint  may  seek  alternate  relief,  the  one  relief  ob- 
tainable by  an  action  at  law,  and  the  other  only  by  bill  in  equity ; 
but  it  cannot  demand  inconsistent  relief,  as  a  forfeiture  of  a«  les- 
see's  term,  and  an  injunction  against  a  breach  of  covenant  as  to 
the  use  to  be  made  of  a  tenement.  Linden  v.  Hepburn,  3  Sandf. 
668;  8.  C,  9  N.  Y.  Leg.  Obs.  80;  3Code  R.  166;  6  How.  188; 
Young  v.  Ed/wards,  11  id.  201.  The  same  rule  prohibits'  the 
plaintiff  from  recovering,  in  the  same  action^  a  penalty  for  the 
violation  of  an  ordinance,  and  obtaining  an  injunction  restraining 
such  violation.    Lamport  v.  Abbott^  12  How.  340. 

So,  in  an  action  for  the  specific  performance  of  a  contract,  an 
iiqunction  cannot  be  obtained  to  prevent  a  violation  thereof  when 
the  terms  of  the  contract  give  a  penalty  for  such  violation^  in  the 
form  of  liquidated  damages.  Barnes  v.  McAllister,  18  How. 
634 ;  Nessle  v.  Beese,  19  Abb.  240 ;  S.  C,  29  How.  382  ;  Vincent 
V.  King,  13  id.  234 ;  Hammer  v.  Barnes,  26  id.  174. 
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Illegal  demand  or  tranBaction  —  Irreparable  injury. 


h.  Illegal  demand  or  transaction,  A  demand  growing  out 
of  an  illegal  transaction  cannot  be  made  the  fonndation  of  a  pro- 
ceeding in  a  court  of  equity  for  an  injunction  against  a  legal 
demand.  Whether  a  party  pursues  his  remedy  at  law  or  in 
equity,  his  demand  must  not  rest  on  a  violation  of  law  for  its 
foundation,  nor  can  it  arise  out  of  illegal  acts  opposed  to  laws 
which  he  is  bound  to  obey,  nor  depend  on  conduct  contra  bonos 
mores,  or  sound  policy.  Pond  v.  Smithy  4  Conn.  297.  Before 
an  injunction  can  issue,  it  must  be  shown  that  a  right  is  endan- 
gered, which  the  law  defines  and  is  bound  to  protect.  Woolsey 
V.  Juddy  11  How.  49 ;  S.  C,  4  Duer,  379.  See  Smith  v.  Lock- 
woody  13  Barb.  209  ;  S.  C,  10  N.  Y.  Leg.  Obs.  232. 

i.  Irreparable  injury.  The  Code,  as  enacted  in  1848,  pro- 
vided in  section  192  (now  §  219)  that  an  injunction  might  issue 
restraining  the  commission  or  continuance  of  some  act  which, 
during  the  litigation,  "  would  produce  great  or  irreparable  in- 
jury to  the  plaintiff."  By  the  amendment  of  1849,  the  words 
italicised  were  stricken  ou^  and  the  section  has  since  continued 
unaltered  in  that  particular. 

As  a  general  rule,  the  plaintiff  must  establish  a  clear  right  to 
the  relief  sought  before  the  courts  will  interfere  by  granting  equi- 
table relief.  See  antCy  letter  e.  And  it  must  also  appear  that  he 
has  no  remedy  at  law.  See  antCy  letter  f.  But  where  the  injury 
is  irreparable,  not  susceptible  of  being  adequately  compensated 
by  damages,  or  such  as,  from  its  continuance,  must  occasion  a 
constantly  recurring  grievance  which  cannot  be  otherwise  pre- 
vented, as  where  loss  of  health,  loss  of  trade  or  business,  destruc- 
tion of  the  means  of  subsistence,  or  permanent  ruin  to  property, 
may  or  will  ensue  from  the  wrongful  acts,  a  court  of  equity  will 
interfere  by  injunction  in  furtherance  of  justice  and  the  violated 
rights  of  the  party  ( West  Point  Iron  Co.  v.  Reymerty  45  N.  Y. 
(6  Hand)  703 ;  Webher  v.  Oagey  39  N.  H.  (2  Chandler)  182 ;  Mc- 
Keon  V.  SeCy  4  Rob.  449 ;  Dodlner  v.  Tynany  38  How.  176 ; 
Rector  of  the  Church  of  Holy  Innocents  v.  Keechy  2  Bosw.  691 ; 
Brinton  v.  Woody  19  How.  162 ;  Spear  v.  CvMery  5  Barb.  486 ; 
S.  C,  4  How.  175 ;  2  Code  R.  100,  and  this*  although  the  plain- 
tiff's title  to  the  subject-matter  in  question  be  disputed.  lb. 
See  antCy  letter  e.     * 

j.  Action  at  law  to  establish  right.  It  is  well  established  by 
authorities,  that  it  is  not  every  violation  of  the  rights  of  another 
which  will  authorize  the  interposition  of  the  equitable  powers  of 
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the  court.  Such  interposition  rests  upon  the  principle  of  a 
dear  and  certain  right  to  the  enjoymeat  of  the  subject  in  ques- 
tion, and  it  must  be  in  a  case  of  slxong  and  imperious  necessity  or 
the  right  must  have  been  previously  established  at  law.  OVmr- 
stead  V.  LoamiSy  6  Bali).  162 ;  ITart  v.  Mayor ,  etc.y  qf  Albany , 
3  Paige,  213.  But,  notwithstanding  the  general  rule  that  the 
party  applying  for  an  injunction  must  be  remediless  at  law,  a 
court  of  equity  will  not  be  exceeding  its  powers  in  deciding 
a  question  purely  legal,  without  the  judgment  of  another  court, 
or  any  legal  assistance  where  the  material  facts  of  the  contro- 
versy are  plain.  Shrewsbury^  etc.,  v.  Stour  VaMey  Railway 
Co.,  21  Eng.  Law  and  Eq.  628,  636.  The  rule  that  a  right 
must  be  undisputed,  or  established  by  law,  before  an  injunction 
can  properly  issue,  must  be  understood  with  certain  qualifica- 
tions. See  West  Point  Iron  Co.  v.  Reymert,  45  N.  Y.  (6  Hand) 
703.  The  question  of  a  legal  right  being  in  doubt  is  a  matter 
for  the  serious  attention  of  the  court,  and  one  to  which  weight 
should  be  given,  but  it  is  not  one  which  necessarily  demands  the 
lefasal  of  an  injunction.  OUendorff  v.  Blaek^  1  Eng.  Law  and 
£q.  114.  But  in  no  case  will  relief  be  extended  by  injunc- 
tion beyond  what  is  necessary  for  the  protection  of  the  plaintiff's 
rights.  McCafferty  v.  Glazier,  10  How.  475 ;  OaXLatin  v.  Orien- 
tal Bank,  16  id.  263. 

k.  Belay  in  applying  for  injtmction.  It  is  a  well-established 
role  in  equity,  that  if  a  party  is  guilty  of  laches  or  unreasona- 
ble delay  in  the  enforcement  of  his  rights,  he  thereby  forfeits 
his  claim  to  equitable  relief.  This  rule  is  most  strictly  applied 
where  a  i>arty,  being  cognizant  of  his  rights,  does  not  take  such 
steps  to  assert  them  as  the  law  allows  him ;  but  lies  by  and  suffers 
oth^  parties  to  incur  expenses,  and  enter  into  engagements  and 
contracts  of  a  burdensome  character  before  seeking  relief.  IhsA 
V.  Adams,  10  Cush.  252 ;  Whitney  v.  Union  Railway  Go.,  11 
6iay,  369. 

A  prompt  assertion  of  a  right  is  essential  to  a  just  claim  for 
relief  in  equity,  and  to  entitle  a  plaintiff  to  an  injunction,  he  must 
not  be  guilty  of  any  improper  delay  in  making  the  application. 
Grey  v.  Ohio,  etc.,  1  Grant,  412 ;  Meld  v.  Bevmont,  3  Madd. 
61 ;  Burden  v.  Stein,  27  Ala.  104 ;  Long  v.  Gross,  6  Jones' 
Eq.323. 

Where  an  ex  parte  application  is  made  for  an  injunction,  the 

court  will  look  most  minutely  into  the  length  of  time  which  the 
Voi-IL— 2 
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plaintiff  has  permitted  the  matter  complained  of  to  remain  unno- 
ticed,  and  will  not  grant  &u6h  relief  in  a  matter  in  which  the 
plaintiff  has  for  some  time  acquiesced.  But  when  the  applica- 
tion is  made  with  notice  to  the  adverse  party,  the  court  will  con- 
sider how  far  the  conduct  of  the  plaintiff  can  be  construed  as  a 
waiver  of  his  rights,  or  an  acquiescence  in  their  violation.  JBarl 
of  Mexbarough  v.  Bowery  7  Beav.  127.  And  to  authorize  the 
granting  of  the  injunction  it  must  appear  that  the  plaintiff  has 
not  impliedly  authorized  that  of  which  he  complains,  by  his 
laches  or  acquiescence.    Binnep^  s  Case^  2  Bland,  99. 

The  question,  what  constitutes  laches  or  unreasonable  delay, 
must  be  determined  by  the  facts  presented  in  the  several  cases  a^ 
they  arise.  Where  a  party  applies  to  stay  operations  upon  a 
large  and  costly  work,  it  must  appear  that  such  application  was 
made  as  soon  as  he  became  apprised  of  his  righte,  and  of  the 
extent  of  the  injury  threatened.  lb. 

An  injunction  to  restrain  a  defendant  from  publishing  a  new 
edition  of  a  work,  on  ihe  ground  of  an  alleged  piracy  from  the 
works  of  the  plaintiff,  will  not  be  granted  where  the  first  viola- 
tion of  the  plaintiff's  rights  consists  in  the  publication  of  the 
first  edition  thereof,  some  seven  years  previous.  Baily  v.  Tay- 
lor,  Buss.  &  Myl.  73.  And  where  the  plaintiff  is  otherwise 
clearly  entitied  to  an  injunction  to  prevent  an  infringement  of 
his  copyright,  the  court  will  refuse  the  relief  where  constructiv-e 
knowledge  of  such  infringement  must  have  existed  for  six  years. 
Lev>is  V.  Chapman,  3  Beav.  133.  See  Ba^con  v.  Jones,  4  Myl. 
&  Cr.  433. 

So,  where  an  iuj  unction  was  sought  to  prohibit  the  back-flow- 
age  of  water,  the  relief  was  denied  where  it  appeared  that  nine- 
teen years  had  elapsed  since  the  erection  of  the  dam  occasioning 
the  damage ;  and  that  the  dam  had  been  four  times  destroyed 
by  flood,  and  as  often  rebuilt,  without  objection  on  the  part  of 
the  plaintiff,  beyond  that  of  a  verbal  notice  at  the  time  that  it 
was  originally  built  that  its  erection  would  be  an  infringement  of. 
his  rights.    Sheldon  v.  JRockweU,  9  Wis.  166. 

But,  notwithstanding  the  general  rule  that  laches  will  work  a 
forfeiture  of  equitable  relief,  the  court  in  its  discretion  may  grant 
an  injunction  where  the  complainant's  right  is  clear,  or  may  sus- 
tain one  already  granted,  although  the  plaintiff  has  delayed 
defending  his  rights,  if  good  and  valid  reasons  are  assigned 
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Notice  of  the  ptoceedings — Not  letroactiye  —  Discretionary. 

therefor.     Burden   v.  Stein^  27  Ala.  104;   Schermerhorn  v. 
L'JSspinassej  2  Dall.  360. 

I.  Notice  of  the  proceedings.  An  injunction  maybe  granted 
at  the  commencement  of  an  action,  or  at  any  time  before  judg- 
ment, if  no  answer  has  been  put  in,  on  ^o?  parte  application. 
Code,  §220.  The  order  granting  the  injunction  in  such  cases 
must  contain  an  carder  to  show  cause,  at  some  day  within  ten 
days,  why  the  order  should  not  be  continued  in  force.  Rule  94, 
Supreme  Court  But  an  injunction  will  not  be  allowed,  after 
the  defendant  has  answered,  unless  upon  the  usual  eight  days' 
notice,  or  upon  an  order  to  show  cause  why  an  inj  auction  should 
not  issue.  But  in  the  latter  case  the  defendant  may  be  restrained 
until  the  decision  of  the  judge  granting  or  refusing  the  injunction. 
Code,  §§  221,  402 ;  Andrwette  v.  Bovme,  15  How.  76 ;  4  Abb. 
44D.  But  an  order  to  show  cause  should  always  be  avoided  if 
pntcticable,  and  will  be  looked  upon  with  disfavor  by  the  court 
where  it  contains  an  intermediate  restraining  clause,  not  coupled 
witii  security  to  the  defendant  against  the  damage  which  may 
result  from  such  restraint  should  the  complaint  afterward  turn 
out  to  be  unfounded.  lb. 

As  a  perpetual  injunction  can  be.  granted  only  on  a  final 
decree  or  judgment  in  an  action,  full  notice  will  be  given  to  the 
defendant  in  the  prayer  for  relief  contained  in  the  complaint. 

m.  Not  retroactive.  .An  injunction  is  never  retroactive.  It 
can  never  make  an  act  unlawful,  or  a  disobedience  of  its  provis- 
ions, where  such  act  was  done  before  the  injunction  was  granted. 
Peoples.  Albany  avd  YermAmt Railroad  Go.^  12  Abb.  171 ;  S.  C, 
20  How.  368.  And  an  injunction  will  not  be  granted  to  restrain 
an  act  already  committed.  H^ubens  v.  Joel,  13  N.  Y.  (3  Kern.) 
488;  affirming  S.  C,  2  Duer,  630;  12  N.  Y.  L^.  Obs.  148; 
Perkins  v.  Warrerij  6  How.  341. 

n.  Discretionary.  In  no  case  can  any  general  rule  be  given 
regulating  the  granting  or  refusal  of  an  order  of  injunction  in 
cases  differing  in  character.  The  court  must  in  all  cases  be 
gnided  by  a  discretion  exercised  according  to  the  exigencies  and 
the  nature  of  each  particular  case.  Ollendorff  v.  EUicTc^  1  Eng. 
IjBm  &  Eq.  114. 

The  general  rules  and  prmciples  before  laid  down  are  all  sub- 
ject to  certain  qualifications  intended  to  best  preserve  the  rights 
of  the  parties,  and  to  promote  substantial  justice.  In  many 
cases  the  court  acts  upon  the  rule  of  preserving  property  in  the 
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same  condition  that  it  existed  at  the  commencement  of  the 
action,  leaving  the  rights  of  the  litigants  to  be  determined  on  the 
final  hearing.  In  donbtfol  cases  the  court  weighs  the  nature 
aiid  extent  of  the  injury  which  will  arise  to  either  party  from 
the  granting  or  withholding  of  an  injunction^  and  determines 
the  question  of  equitable  relief  in  the  manner  b^st  calculated  to 
promote  substantial  justice.  Hector  of  Church  of  Holy  InTvo- 
cejits  V.  Keechy  5  Bosw.  691 ;  Cole  v.  Sims,  23  Eng.  Law  &  Eq. 
584 ;  Clowes  y.JBeck,7  id.  42 ;  BiUon  v.  GranmUe,  1  Cr.  Ph.  283, 
294 ;  Stevens  v.  Keating,  2  Phil.  333. 

But  the  court  is  not,  in  the  exercise  of  its  discretionary  power, 
at  liberty  to  disregard  well-established  rules  and  principles. 
Although  courts  of  equity  are  invested  with  large  discretionary 
powers,  yet  they  are  not  to  be  exercised  arbitrarily,  but  are  to 
be  governed  and  restrained  by  general  rules  of  decision,  so  that 
a  uniformity  of  judgment  may  be  preserved,  and  parties  may 
know  their  equitable  rights  and  liabilities.  Ingraham  v.  Dwnr 
neUy  5  Mete.  118. 


ARTICLE  IL 


Iir  WHAT  GASES  ALLOWED. 


Seetion  1.  Real  property. 

a.  Sale  of  land.  As  a  general  rule,  a  party  seeking  equitable 
relief  to  protect  him  in  the  enjoyment  of  real  property,  must 
show  himself  entitled  to  such  relief  as  a  court  of  equity  can 
grant.  To  warrant  the  interference  of  the  court  there  must  be 
some  equitable  ground  presented ;  the  case  must  be  infected  with 
fraud,  or  it  must  involve  some  trust  or  other  matter  of  peculiar 
equity  jurisdiction.  DisboroTigh  v.  Outoalt,  1  Saxt.  298.  And, 
although,  as  a  rule,  the  court  will  not  grant  an  injunction  to  re- 
strain an  owner  from  dealing  with  his  property  where  a  bill  has 
been  filed  for  the  specific  performance  of  an  agreement  to  sell, 
yet  sales  may  be  restrained  in  all  cases  where  they  are  inequi- 
table or  fraudulent  as  respects  the  rights  or  interests  of  third 
persons ;  as  in  cases  of  trusts  and  special  authorities  and  the 
abuse  thereof.  Anonymous^  6  Madd.  10 ;  OockeU  v.  Bacon,  16 
Beav.  158 ;  Boherts  v.  Bozon,  3  L.  J.  Oh.  113. 

And,  so,  where  a  sale  has  been  already  made  to  satisfy  certain 
trusts,  and  there  is  danger  of  a  misapplication  of  the  proceeds, 
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the  oooit  may  restrain  the  payment  of  the  purchase-money. 
Cranston  v.  Plumb^  64  Barb.  59 ;  Green  v.  Lowes^  3  Brown's  Ch. 
217;  Hauikshmti  v.  Parkms^  2  Swans.  689,  660/,  Min^  v. 
ffandpj  1  Johns.  Oh.  6.  So,  in  all  cases  where  the  vendee  has 
been  led  to  purchase  real  estate  through  the  fraud  and  misrepre- 
sentation of  the  vendor,  a  perpetual  injunction  may  be  obtained 
ifestraining  the  collection  of  the  purchase-money,  on  condition 
that  the  x)9J^6s  be  restored  to  tibie  position  they  respectively 
occupied  previous  to  such  sale.  Brannv/m  v.  EUison^  6  Jones* 
Eq.  486 ;  Scott  v.  Bennett^  8  Gill.  248 ;  Budhanjcm  v.  Lerman^ 
id.  51. 

An  injunction  may  issue  to  restrain  a  husband  from  disposing, 
of  an  estate  in  fraud  of  the  equitable  rights  of  his  wife.  Anony- 
m&us,  6  Mod.  48 ;  Boherts  v.  Roberts^  2  Cox,  422 ;  MigM  v.  Cooky 
2  Ves.  Sr.  619 ;  Cadogan  v.  Kennetty  2  Cowp.  482.  So  where  a 
party  owns  and  is  in  possession  of  land,  and  a  cloud  rests  on 
his  title  by  reason  of  a  claim  of  title,  a  court  of  equity  has 
power,  upon  a  proper  bOl,  to  remove  such  claim,  and  to  perpet- 
ludly  enjoin  such  parties  from  setting  up  any  claim  thereto. 
EUridge  v.  SmUTi,  84  Vt.  (5  Shaw)  484. 

&.  Mortgage  of  land.  An  injunction  may  be  granted,  in 
proper  cases,  restraining  a  mortgagee  from  proceeding  under  his 
decree  of  foreclosure  a];Ld  sale.  A  mortgagee  may,  by  agreement 
with  the  mortgagor,  authorize  the  transfer  of  the  mortgaged 
premises  by  deed  to  a  third  person,  in  trust,  to  sell  and  apply 
the  proceeds  to  the  payment  of  the  decree,  and  thus  convey  to 
the  mortgagor  an  equitable  right  to  restrain,  by  injunction,  any 
farther  proceedings  under  .the  decree  of  foreclosure  and  sale. 
Van  Wagenen  v.  La  Farge^  18  How.  16.  So,  where  the  mortga- 
gee has  impliedly  agreed,  in  consideration  of  the  use  of  a  sum 
of  money,  to  extend  the  time  for  the  payment  of  a  mortgage, 
the  parly  advancing  such  consideration  may,  by  injunction, 
i^strain  the  prosecution  of  a  foreclosure.  Orinnan  v.  Platty  81 
Barb.  328. 

All  transactions  between  mortgagor  and  mortgagee  have  always 
been  closely  scrutinized  by  courts  of  equity,  and  when  the  latter, 
has  taken  advantage  in  any  way  of  the  former,  or  where  there  has 
been  any  detriment  or  hardship  resulting  from  the  inequality  of 
their  relative  positions,  and  when  there  has  been  a  mistake 
injurious  to  the  former,  of  which  the  latter  ought  in  conscience  to 
have  apprised  him,  a  court  of  equity,  so  far  from  lending  its 
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assistance  to  consummate  a  wrong,  will  interpose  to  repair  it. 
Broderick  v.  &mWi^  26  Barb.  639  ;  S.  C,  15  How.  434.  See,  also, 
Ferris  v.  FerrU,  28  Barb.  29 ;  S.  C,  16  How.  102. 

c.  Lease  of  land.  Wherever  there  is  a  clear  agreement  be- 
tween parties  regulating  the  use  of  real  property,  a  court  of 
equity  will  restrain,  by  injunction,  any  breach  of  the  coyenant, 
irrespective  of  considerations  as  to  the  advantage  or  utility  of  the 
change  as  urged  by  the  party  guilty  of  the  breach.  J^iih  v. 
Carter,  18  Beav.  78 ;  Steward  v.  WiTiterSr  4  Sandf.  Ch.  587. 

A  covenant  in  a  lease  of  a  building,  that  it  shall  not  be  used 
except  for  the  carrying  on  of  a  specific  business,  will  be  enforced 
by  an  injunction  restraining  the  lessee  from  using  the  building 
for  any  other  purpose.  Steward  v.  WiTVters,  4  Sandf.  Ch.  587 ; 
Ambler  v.  Skinner,  7  Rob.  561 ;  OiUilan  v.  Norton,  33  How. 
373 ;  S.  C,  6  Rob.  546  ;  Importers  and  Traders*  Insurance  Co. 
V.  Christie,  5  id.  169.  But  a  party  who  seeks  to  enforce  such  a 
covenant  must  not  himself  have  been  guilty  of  any  violation  of 
it.  Perkins  v.  Coddington,  4  Rob.  647.  An  injunction  will  lie 
to  prevent  a  lessee  from  making  material  alterations  in  a  dwel- 
ling-house, by  changing  it  into  a  warehouse  or  store,  which 
would  prqduce  permanent  injury  to  the  building.  Douglass  v. 
Wiggins,  1  Johns.  Ch.  435.  So  an  injunction  will  lie  to  restrain 
a  tenant  from  year  to  year,  under  notice  to  quit,  from  cutting  and 
damaging  hedge-rows,  and  from  taking  away  the  crops,  manure, 

etc. ,  contrary  to  the  usual  course  of  husbandry.     Onslaw  v. , 

16  Ves.  173.  See  Kane  v.  Vanderhuxg,  1  Johns.  Ch.  11.  So 
an  injunction  will  lie  to  restrain  the  lessee  from  ploughing  up 
pasture  lands  contrary  to  the  articles  of  indenture  between  land- 
lord and  tenant.  Atkins  v.  Chilson,  7  Mete.  398.  And  the 
lessor  may  have  the  same  relief  even  when  the  lease  contains  no 
express  covenants  not  to  convert  pasture  into  arable  land,  if 
there  is  a  covenant  to  manage  pasture  in  a  husband-like  manner 
{Drury  v.  Molins,  6  Ves.  328),  especially  where  the  object  of  s^ 
converting  pasture  land  into  arable  is  to  fit  it  for  the  reception  of 
mustard  seed,  or  any  other  pernicious  crop.  Pratt  v.  Brett,  2 
Madd.  62. 

But  a  distinction  must  be  made  in  relation  to  enforcing  the 
specific  performance  of  express  covenants  and  of  implied  agree- 
ments.  The  court  will  not  infer  special  covenants  from  the  mere 
act  of  holding  over,  and  grant  an  injunction  against  removing 
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certain  articles  contrary  to  the  cnetom  of  the  country.  Kimpton 
v.  Eve,  2  Yes.  &  Beam.  849. 

When  a  lessor  seeks  to  enjoin  the  lessee  from  using  premises 
fbr  any  purpose  other  than  that  for  which  they  were  leased,  it 
must  not  only  be  shown  that  the  premises  were  leased  for  a  speci- 
fied purpose,  but  also  that  the  lease  contained  a  provision  that 
the  premises  should  be  used  for  that  purpose  exclusively.  Brug- 
man  v.  Noyes,  6  Wis.  1. 

rf.  Building  contracts.  A  court  of  equity  has  undisputed 
power  to  enforce  a  contract,  entered  into  between  vendor 
and  vendee  to  the  effect  that  the  latter  shall  use  or  shall  abstain 
from  using  the  land  so  purchased  in  a  specified  manner.  But  the 
power  of  the  court  to  restrain  a  subsequent  purchaser  from  such 
vendee  from  committing  a  breach  of  such  covenant  may  not  in 
aU  cases  be  so  clear.  The  rule  is,  however,  well  established,  that 
if  an  equity  is  attached  to  the  property  by  the  owner,  all  per- 
fions  purchasing,  with  notice  of  that  equity,  will  stand  in  the 
fiame  relation  to  the  original  vendor,  as  did  the  party  from  whom 
they  purchased,  whether  such  equity  attached  by  force  of  a 
covenant  or  a  mere  agreement.  Tulk  v.  Moxhay,  2  PhilL  774 ; 
TaUTnadge  v.  Hast  JRiver  Bank,  26  N.  Y.  (12  Smith)  105 ; 
Roberts  v.  Leoy,  3  Abb.  N.  S.  311 ;  Perkins  v.  Coddington,  4 
Bob.  647 ;  BirdsaZl  v.  Tiemann,  12  How.  651.  Notice  to  the 
subsequent  purchaser  may  be  actual  or  constructive.  Notice  to 
such  purchaser  vdll  be  inferred  when  his  title  deeds  contain  a 
reference  to  the  instrument  in  which  the  covenant  or  agreement 
is  set  forth.  Cole  v.  Sims,  23  Eng.  Law  &  Eq.  584,  590. 
So  the  fact  that  the  agreement  was  a  matter  of  record  will  be 
constructive  notice.  JRoberts  v.  Levy,  3  Abb.  N.  S.  311.  And 
uniformity  in  the  position  of  houses  built  on  a  portion  of  1;he 
land  conveyed,  is,  of  itself,  sufllcient  to  put  the  purchaser  upon 
inquiry  and  charge  him  with  notice  of  an  agreement  in  relation 
to  a  uniform  frontage.  TaUmadge  v.  East  River  Bank,  26  N. 
T.  (12  Smith)  105.  The  agreement  which  may  thus  be  enforced, 
by  injunction,  may  prohibit  the  vendee,  and  all  persons  deriv- 
ing  title  from  him,  from  building  on  a  specific  plot  of  ground, 
or  may  require  that  the  erection  of  buildings  thereon  shall  be  in 
the  manner  specified,  or  that,  when  built,  they  shall  have  a  uni- 
form frontage.  Mankin  v.  Huskisson,  4  Sim.  13 ;  Cole  v.  Sims, 
23  Eng.  Law  &  Eq.  584;  TaUmadge  v.  East  River  Bank, 
26  N.  Y.  (12  Smith)  106 ;  Rob&rU  v.  Levy,  3  Abb.  N.  S.  311. 


16  INJUNCTIONS. 


Penalty  and  liquidated  damages — Affiixnative  and  negative  oovenanta — Waste. 

e,  PenaUj/ and  liquidated  damcLffes.  Where  the  performance 
of  covenants  is  secured  by  a  penalty,  the  fact  of  the  existence  of 
this  remedy  will  not  prevent  the  issuing  of  an  injunction  to  prevent 
a  breach  thereof,  although  an  injunction  will  be  denied  where  the 
parties  have,  by  agreement  between  themselves,  fixed  a  sum 
certain  as  liquidated  damages  for  such  breach.  Burne  v.  Ma^ 
den,  Lloyd  &  Goold,  493 ;  Cole  v.  Bitm,  23  Eng.  Law  &  Eq.  584 ; 
Shackle  v.  Baker,  14  Ves.  469.  See  Bp/rnes  v.  McAllister,  18 
How.  534 ;  Nessle  v.  Beese,  19  Abb.  240 ;  S.  C,  29  How.  382 ; 
Vincent  v.  King,  13  id.  234;  Wood/rvff  v.  TTofer  Power  Co., 
2  Stockt.  489. 

/.  AffirToaiive  and  n^egative  covenants.  Where  a  contract  con- 
tains covenants  to  do  certain  acts,  and  also  to  abstain  from  doing 
certain  other  acts,  the  court  has  jurisdiction  to  restrain  the  breach 
of  the  negative  covenants,  though  there  may  be  no  jurisdiction 
to  compel  the  specific  performance  of  the  affirmative  covenants. 
Catty.  Tov/rle,  L,  R.,  4Ch.  App.  654 ;  I/wmtey  v.  Wagner,  13 Eng. 
Law  &  Eq.  252  ;  S.  C.,  1  DeG.  Mac.  &  G.  604 ;  see,  also.  Plumb  v. 
Tvbls,  41  N.  T.  (2  Hand)  446.  But  the  court  will  decline  to 
interfere  where  the  negative  covenants  cannot  be  beneficially 
enforced,  as  where  the  contract  contains  covenants  to  abstain 
from  doing  certain  acts  to  the  injury  of  the  plaivMff,  and  the 
question,  whether  the  plaintiffs  had  sustained  injury  must  be 
determined  by  a  trial ;  or,  whether  the  enforcement  of  the  negative 
covenants  would  work  injustice,  as  in  a  case  where  the  consider- 
ation for  the  negative  covenant  of  the  one  party  is  the  affirmative 
covenant  of  the  other  party,  which  latter  the  court  cannot  enforce. 
Lumley  v.  Wagner,  13  Eng.  Law  &  Eq.  252 ;  1  DeG.  Mac.  & 
G.  604 ;  Collins  v.  Plumb,  16  Ves.  454  ;  Hills  v.  Croll,  2  PhilL 
60;  CaU  v.  Tourle,  L.  R.,  4  Ch.  App.  654.  Yet  the  negative 
clause  is  enforced  where  justice  and  equity  require  it.  lb.  See 
Bol/e  V.  Bol/e,  15  Sim.  88. 

g.  Waste.  The  action  of  waste  is  abolished  by  the  Code,  and 
wrongs  formerly  redressed  by  that  action  are  made  subjects  of 
action  like  other  wrongs.    Code,  §  450. 

The  Code  also  provides  that  in  such  action  there  may  be  judg- 
ment for  damages,  forfeiture  of  the  estate  of  the  party  offending, 
and  eviction  from  the  premises.  Jb.  The  provisions  of  the  Re- 
vised Statutes  are  also  retained  under  the  Code,  so  far  as  they 
can  be  applied  consistently  with  the  latter  act.  Code,  §  451.  But^ 
although  a  remedy  is  supplied  against  acts  of  waste,  and  the 
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general  rule  of  equity  forbids  interference  by  injunction  where 
relief  may  be  obtained  in  an  action  at  law  ;  it  is  the  common  prac- 
tice in  England,  as  well  as  in  this  country,  to  resort  to  the  prompt 
and  efficacious  remedy  of  an  injunction  ta  restrain  such  acts 
where  the  injury  would  be  irreparable.  West  Point  Iron  Co,  v. 
Reyjoerty  45  N.  Y.  (6  Hand)  703 ;  Johnson  Y.White^  11  Barb. 
194;  Rodger s  v.  Rodger s^  id.  595.  Courts  of  equity  go  to 
greater  lengths  than  courts  of  law  in  staying  waste.  It  is  said 
to  be  a  wholesome  jurisdiction,  to  be  liberally  exercised  in  the 
prevention  of  an  irreparable  injury.  Kane  v.  Yanderhurg^  1 
Johns.  Ch.  11. 

The  courts  originally  declined  to  interfere  by  restraining  waste 
or  trespass  where  the  right  was  doubtful,  or  the  defendant  was 
in  possession  under  an  adverse  title.  Storm  v.  Mann^  4  Johns. 
Ch.  21.  But  the  courts  have  gradually  enlarged  their  jurisdic- 
tion in  such  cases,  and  interfere  where  the  title  is  in  dispute  and 
the  right  doubtful,  if  the  waste  or  trespass  will  be  attended  by 
irreparable  mischief,  or,  if  from  the  irresponsibility  of  the  defend- 
ant, the  plaintiff  cannot  obtain  relief  at  law.  West  Point  Iron  Co.  v. 
Reymert,  45  N.  Y.  (6  Hand)  703 ;  Spear  y.  Cutter,  5  Barb.  486 ;  S. 
C,  4  How.  175 ;  2  Code  R.  100 ;  Kerlinv.  West,  2  Green's  Ch. 447. 
Bat  the  court  must  be  satisfied  that  the  acts  of  waste  will  be  com- 
mitted if  it  does  not  interfere,  and  for  this  purpose  the  complaint 
must  show  waste  already  committed  or  threatened.  Rodgers  v. 
Rodgers,  li  Barb.  595.  Where  this  is  shown,  the  court  will 
grant  an  injunction  to  restrain  acts  of  waste  in  respect  to  timber, 
mines,  quarries,  etc.,  and  to  avoid  a  multiplicity  of  suits  will 
allow  an  account  and  satisfaetion  for  what  has  been  done.  Spear 
v.  Ouiter,  5  Barb.  486 ;  S.  C,  2  Code  R.  100 ;  4  How.  175 ;  Liv- 
ingston  v.  Livingston,  6  Johns.  Ch.  497. 

In  respect  to  mines  it  is  a  general  rule  that  a  tenant  may  not 
dig  in  quarries  for  stone^  or  in  mines  for  ore  or  coal,  where  such 
min^  were  not  open  at  the  time  of  the  demise.  Saunders^  Case, 
5  Coke,  12 ;  Whitfield  v.  Bewitj  4  P.  Wms.  240  ;  Grey  v.  Duke 
of  NorihuTnberlaTid,  13  Ves.  236 ;  S.  C,  17  id.  281 ;  Smith  v. 
CoUyer,  8  Ves.  89. 

h  Trespass.  The  distinction  between  waste  and  trespass,  in 
respect  to  the  remedy  by  injunction,  was  for  a  long  time  kept  up 
by  the  courts  of  chancery  in  England  and  finally  was  almost 
broken  down  and  disregarded  in  the  time  of  Lord  Eldon,  in  1802. 
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Hanson  v.  Oardiner^  7  Ves.  305 ;  Livingston  v.  lAvingston^  6 
Johns.  Ch.  497. 

Formerly  no  precedents  could  be  found  where  a  court  of  equity 
had  exeicised  its  powers  to  restrain  a  trespasser,  especially  when 
the  title  to  the  property  was  denied  in  the  answer.  Mogg  v.  Mogg, 
2  Dick.  670 ;  Norway  v.  Rowe^  19  Ves.  144.  But  the  policy  of 
the  law  has  been  to  gradually  extend  the  equitable  jurisdiction 
of  the  court  in  this  particular,  and  to  restrain  acts  of  trespass 
where  the  circumstances  of  the  case  call  for  equitable  interference. 
Limngston  v.  Limngston^  6  Johns.  Ch.  497. 

The  general  rule  is  now  well  established  that  an  injunction 
will  not  be  allowed  in  favor  of  an  owner  in  possession  of  land 
against  a  mere  trespasser,  where  an  adequate  remedy  can  be 
obtained  at  law.  Jerome  y.HosSy  7  Johns.  Ch.  315  ;  Murray  v. 
Knapp^  42  How.  462.  In  order  to  obtain  a  preliminary  injunc- 
tion against  a  threatened  trespass,  the  plaintiff  must  show,  if  not 
an  unquestioned  title,  at  least  a  strong  presumptive  one,  and 
danger  of  irrepai*able  injury.  Mayor,  etc,,  of  New  York  v. 
Conover,  5  Abb.  171-178 ;  Jerome  v.  Ross,  7  Johns.  Ch.  315. 
He  must  show  that  the  threatened  injury  is  such  as  not  to  be 
susceptible  of  perfect  pecuniary  compensation  {Sixth  Avenue 
Railroad  Co.  v.  Kerr,  28  How.  382  ;  affirming  S.  C,  45  Barb. 
138  ;  MessecJc  v.  Board  of  Supervisors  of  Columbia  County,  50 
id.  190) ;  or  that  the  trespass  has  grown  into  a  nuisance,  or  that 
the  remedy  is  necessary  to  prevent  a  multiplicity  of  suits. 
McOune  v.  Palmer,  5  Rob.  607  ;  Stevens  v.  Beekman,  1  Johns. 
Ch.  318 ;  Hart  v.  Mayor  of  Albany,  3  Paige,  213 ;  S.  C.  affirmed, 
9  Wend.  571 ;  Cure  v.  Crawford,  1  Code  R.  N.  S.  18;  S.  C,  6 
How.  293.  And  it  should  also  be  shown  that  the  property  is  of 
peculiar  value,  and  that  the  injury  is  pressing  and  delay  danger- 
ous. New  York  Printing  and  Dyeing  Establishment  v.  Fitch^ 
1  Paige,  97 ;  Jerome  v.  Ross,  7  Johns.  Ch.  315,  333. 

But  the  old  rule  that  an  injunction  could  not  be  granted  to 
restrain  a  trespass  where  the  right  was  doubtful,  or  the  defendant 
was  in  possession,  claiming  by  an  adverse  title,  has  become 
obsolete,  and  the  courts  will  interfere  in  such  cases  where  the 
urgency  of  the  case  demands  a  prompt  remedy  and  no  other 
adequate  relief  is  obtainable.  McOune  v.  Palmer,  5  Rob.  607 ; 
Spear  y.  Cutter,  5  Barb.  486  ;  S.  C.,  2  Code  R.  100  ;  4  How.  175  ; 
Kevlin  v.  West,  2  Green's  Ch.  449.  The  fact  that  the  injury 
may  be  irreparable  may  arise,  either  from  the  nature  of  the 
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injury  or  the  want  of  responsibility  of  the  person  committing  it, 
and  either  will  furnish  sufficient  grounds  for  interference  by 
injunction.  Hart  v.  Mayor  of  Albany^  3  Paige,  214 ;  ^mailman 
V.  Onions^  3  Brown's  Ch.  263 ;  Ke^Un  v.  West^  2  Greenes 
Ch.  449. 

i.  Nuisance.  A  court  of  equity  will  not  interfere  by  injunc- 
tion to  prohibit  an  alleged  nuisance,  unless  the  thing  sought  to 
be  prohibited  is  clearly  a  nuisance,  and  irreparable  injury  will 
result  unless  the  prohibition  is  granted  before  a  trial  at  law. 
But,  if  the  magnitude  of  the  injury  to  be  dreaded  is  great,  and 
the  risk  is  so  imminent  •  that  no  prudent  man  could  think  of 
incurring  it,  the  court  will  interfere  even  where  the  anticipated 
injury  may  not  happen,  even  though  no  injunction  were  granted. 
Phanix  v.  Commissioners  of  Emigration^  1  Abb.  466 ;  S.  C. 
affirmed,  12  How.  1 ;  Mohawk  Bridge  Co.  v.  Uiica  &  Schenec- 
tady Railroad  Co.^  6  Paige,  664,  563 ;  Rowe  v.  Granite  Bridge 
Co.,  21  Pick.  344. 

The  injury  apprehended  may  be  to  either  person  or  property. 
It  need  not  necessarily  be  of  a  character  to  endanger  the  health 
of  a  neighborhood.  It  is  sufficient  if  it  produces  that  which  is 
offensive  to  the  senses,  and  which  renders  the  enjoyment  of  life 
and  property  uncomfortable.  Rex  v.  Neil^  2  Carr.  &  P.  486  ; 
Rex  V.  White,  1  Burr,  333, 337 ;  Cailin  v.  yalerUine,  9  Paige,  575. 
A  nuisance  is  something  noxious  or  offensive  to  any  of  the  senses, 
either  to  the  sense  of  sight  or  hearing,  as  well  as  of  smelling ; 
and  that  may  be  a  nuisance  which  offends  none  of  the  senses,  if. 
it  be  deleterious  to  the  health  or  safety,  or  noxious  to  human 
enjoyment.  PicJcard  v.  Collins^3&  Barb.  444,  453.  The  occupa- 
tion of  a  building  in  a  city  as  a  slaughter-house  or  hog  yard  is 
prima  facie  a  nuisance  to  the  surrounding  inhabitants,  and  may 
be  restrained  by  injunction.  lb. ;  Metropolitan  Board  of  Health 
V.  Heister,  37  N.  Y.  (10  Tiff.)  661 ;  S.  C,  6  Trans.  App.  170 ; 
Brady  v.  Weeks,  3  Barb.  167.  A  fat-melting  establishment  is 
also  a  nuisance.    Peck  v.  Elder,  3  Sandf.  126. 

But  as  these  establishments  are  only  presumptively  nuisances, 
where  the  presumption  is  rebutted  by  proof,  a  perpetual  injunc- 
tion will  not  issue.  Dubois  v.  Budlong,  15  Abb.  445 ;  S.  C.,  10 
Bosw.  700.  The  presumption  will,  however,  be  sufficient  to 
authorize  the  issuing  of  a  preliminary  injunction,  and  its  reten- 
tion until  the  hearing,  notwithstanding  a  general  denial  that  the 
establbhment  is  a  nuisance.    Peck  v.  Elder,  3  Sandf.  126. 


20  INJUNCTIONS. 


NniBance. 


Any  person  residing  in  thfe  vicinity  of  a  nuisance,  and  affected 
thereby,  or  owning  property  that  is  diminished  in  value  by  its 
continuance,  although  residing  elsewhere,  may  apply  for  an  in 
junction  restraining  it.  CatUn  v.  VaUrdine^  9  Paige,  676  ;  Peck 
V.  Elder^  3  Sandf.  126.  But  a  stronger  case  must  be  made  out 
where  the  ground  of  the  injunction  is  anticipated  depreciation 
of  the  value  of  property,  than  where  it  is  for  an  injury  to*  the 
health  of  the  neighborhood.  Phcenix  v.  Commissioners  of  Emi- 
gration^  1  Abb.  466.  A  court  of  equity  can  administer  a  complete 
and  adequate  remedy  in  all  cases  of  public  nuisance,  in  favor  of 
all  persons  specially  injured  thereby,  without  the  embarrassment 
arising  from  the  technical  rules  prevalent  in  courts  of  law.  Knox 
v.  Mayor  of  Nem  York,  fifi  Barb.  404  ;  S.  C,  38  How.  67.  And 
whenever  a  private  individual  is  specially  injured  by  a  public 
nuisance,  the  court  will  at  his  instance  restrain  it.  Penniman 
V.  New  York  Balance  Co,,  13  How.  40 ;  City  of  Oeorgetown  v. 
Alexandria  Canal  Co,,  12  Pet.  91 ;  Davis  v.  Mayor,  etc,,  of  New 
York,  13  N.  Y.  (4  Kern.)  606  ;  Milhau  v.  Sharp,  7  Abb.  220  ;  S. 
C,  28  Barb.  228  ;  27  N.  Y.  (13  Smith)  611. 

Ah  injunction  has  been  granted  to  restrain  owners  of  a  cheeae 
factory  from  polluting  the  water  of  a  durable  stream  by  filth 
from  their  hog  pens,  whereby  the  water  was  rendered  unfit  for 
use  {Davis  v.  Lambertson,  66  Barb.  480) ;  to  restrain  a  private 
nuisance,  created  under  an  ordinance  of  the  common  council  of  a 
city,  consisting  in  the  blocking  up  of  a  doorway  to  a  stable  by  a 
continuous  line  of  carriages  {Master son  v.  Short,  7  Rob-  299  ;  S. 
C,  id.  241 ;  33  How.  481 ;  3  Abb.  N.  S.  154) ;  to  restrain  the 
obstruction  of  a  navigable  river  .by  a  bridge  {People  v.  Gutchess, 
48  Barb.  666) ;  or  by  the  deposit  of  mash  from  a  brewery  {Mayor 
of  New  York  v.  Banmberger,  7  Rob.  219 ;  Hudson  Hiver  Rail- 
road Co.  v.  Loeb,  id.  418) ;  to  restrain  the  obstruction  of  the 
channel  of  a  river  by  the  foundation  wall  of  a  building,  thus 
increasing  the  danger  of  an  overflow  {City  of  Rochester  v. 
Erickson,  46  Barb.  92). 

An  authorized  railroad  in  a  city  is  not  per  se  a  nuisance,  but 
when  constructed  without  due  authority  of  law,  its  construction 
may  be  restrained  as  a  nuisance.  Wetmore  v.  Story,  22  Barb. 
414;  S.  C,  3  Abb.  262. 

So  an  injunction  has  been  granted  to  restrain  a  party  from 
holding  upon  his  premises  any  public  exhibition  or  other  enter- 
tainment to  the  annoyance  and  injury  of  the  owner  of  the  adjoin-- 
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ing  premises.  Walker  v.  Brewster^  L.  R.,  6  Eq.  Cas.  25.  In 
this  case  the  injunction  was  granted  on  the  ground  that  tlie 
collection  of  a  crowd  of  noisy  and  disorderly  people,  outside 
grounds  in  wiiich  entertainment,  with  music  and  fireworks,  are 
being  given  for  profit,  is  a  nuisance ;  and  that  the  letting  off 
rockets,  and  the  playing  of  a  powerful  band  of  music  twice  a 
week,  for  several  hours  continuously,  within  one  Hundred  yards 
of  a  dwelling-house,  are  nuisances  which  the  court  will  restrain. 

y.  Fixtures,  As  it  is  a  general  rule  of  law  that  personal  chat- 
tels once  annexed  to  the  freehold  become  a  part  of  it,  and  may 
not  be  again  severed  without  the  consent  of  the  owner  of  the 
inheritance ;  and  it  is  waste  if  a  tenant  for  life  or  years,  who  has 
annexed  a  chattel  to  the  freehold,  afterward  severs  it  from  that 
realty  and  takes  it  away  again.  Elwes  v.  Mawe^  3  East,  38.  To 
this  general  rule  there  are  many  exceptions,  the  discussion  of 
which  belongs  more  properly  to  a  work  on  the  law  of  fixtures  or 
real  estate  generally  than  to  a  work  on  practice.  For  the  pur- 
poses of  this  section  it  is  sufficient  to  state,  as  a  general  rule,  that 
whenever  a  tenant  attempts  to  remove  from  the  freehold,  after 
the  expiriation  of  his  term,  any  chattel  which,  from  its  relation 
to  the  freehold,  has  become  a  fixture,  such  act  may  be  restrained 
by  injunction. 

So,  where  a  mortgagor  attempts  to  remove  the  fixtures  from  the 
mortgaged  premises,  he  may  be  restrained,  although  no  default 
has  been  made  in  the  payments,  and  no  part  of  the  mortgage 
debt  is  due.  Fixtures  are  embraced  by  a  mortgage,  and  their 
reraoval  tends  to  impair  the  mortgage  security,  and  may  be 
restrained  as  waste.  Robinson  v.  Preswick,  3  Edw.  Ch.  246.  But 
to  authorize  an  injunction  to  restrain  the  removal  of  chattels 
from  the  freehold  in  any  case,  it  must  be  clear  that  they  are  what 
are  technically  termed  fixtures.  Kimpion  v.  Eve^  2  Ves.  &  B. 
349. 

k.  Easements,  light  and  air.  Under  the  laws  of  England, 
the  actual  and  uninterrupted  enjoyment  of  the  free  access  of 
light  and  air  to  a  dwelling  for  the  full  period  of  twenty  years,  if 
not  obtained  as  a  favor,  and  under  a  written  consent,  gives  to 
the  owner  of  the  dwelling  an  absolute  and  indefeasible  right  to 
the  continued  enjoyment  thereof,  which  will  entitle  him  to  re- 
strain the  erection  of  any  building  on  an  adjoining  lot  in  such  a 
manner  as  to  darken  or  obstruct  his  ancient  lights.  Merchant 
Tailors*  Co.  v.  Truscott^  34  Eng.  Law  &  Eq.  613 ;  Back  v.  Stacy ^ 
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2  Russ.  Ch.  121.  But  the  common  law  of  England  on  the 
subject  of  Jight  and  air  was  never  a  part  of  the  laws  of  this 
State,  and  no  uninterrapted  enjoyment  of  light  and  air  can,  by 
any  lapse  of  time,  become  the  foundation  of  a  presumptive  right 
to  continue  such  use  in  any  manner  adverse  or  hostile  to  the 
rights  of  the  owner  of  the  adjoining  land.  Such  easement  in  the 
land  of  another  can  only  be  acquired  by  covenant,  prescription  or 
grant.  Myers  v.  Oemmel^  10  Barb.  637  ;  S.  C,  9  N.  Y.  Leg.  Obs. 
173 ;  Parker  v.  Foote^  19  Wend.  309 ;  Avhurn  dnd  Cato  Plarik 
Road  Co.  V.  Douglass,  9  N.  Y.  (5  Seld.)  444,  447;  Radcliff's 
Executors  v.  Mayor  of  Brooklyn,  4  N.  Y.  (4  Comst.)  195,  201 ; 
McKeon  v.  See,  4  Rob.  449,  467 ;  Hubbard  v.  Town,  33  Vt.  295 ; 
Pierre  v.  Fernald,  26  Me.  436  ;  Napier  v.  Bviwinkle,  5  Ricli. 
(S.  C.)  312.  But,  if  a  party  builds  a  house,  at  the  same  time 
owning  both  the  site  of  the  house  and  the  adjoining  land,  and 
then  sells  the  house,  neither  he  nor  his  grantees  can  afterward 
build  upon  the  vacant  ground  so  as  to  obstruct  the  windows  of 
the  house.  LampTnan  v.  Milks,  21  N.  Y.  (7  Smith)  605 ;  Story 
V.  Odin,  12  Mass.  167 ;  Hubbard  v.  Town,  33  Vt.  295 ;  Simmons 
V.  Gloonan,  2  Lans.  346,  351.  In  this  case  an  injunction  will  lie 
to  restrain  the  obstruction  of  such  windows. 

2.  Support  of  land.  A  court  of  equity  has  power  to  restrain 
a  party  from  excavating  or  removing  the  soil  adjoining  the  land 
of  another,  where,  from  the  withdrawal  of  the  lateral  support  of 
the  land  so  removed,  the  land  of  the  other  shall  be  caused  to 
fall  away  or  subside.  Farrand  v.  Marshall,  21  Barb.  409  ;  S. 
C,  19  id.  380  ;  McKeon  v.  See,  4  Rob.  449,  467 ;  Bonomi  v.  Back- 
Twuse,  Ell.  Bla.  &  Ell.  622,  645';  S.  C,  1  Best  &  Smith,  970  ; 
Lasala  v.  Holbrook,  4t  Paige,  169.  But  where  the  land  endan- 
gered by  such  excavation  does  not  remain  in  its  natural  state, 
but  is  the  support,  of  buildings  that  by  their  weight  cause  the 
land  on  which  they  rest  to  fall  into  the  excavation  of  the  owner 
of  the  adjoining  property,  no  injunction  can  be  properly  granted 
restraining  the  act  of  such  owner.  lb.  See  BadcUff^  s  Executors 
V.  Mayor  of  Brooklyn^  4t  N.  Y.  (4  Comst.)  195. 

'3.  Party  walls.  Where  several  houses  belonging  to  the  same 
owner  are  built  together,  so  that  each  requires  the  mutual  sup- 
port of  the  other,  and  the  owner  parts  with  one  of  the  houses, 
the  right  to  such  mutual  support  is  not  thereby  lost,  but  may  be 
enforced  by  an  injunction  restraining  any  act  in  any  way  inter- 
fering with  or  impairing  such  support.     Ogden  v.  Jones,  2  Bosw. 
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685 ;  Partridge  v.  Omert,  15  N.  Y.  (1  Smith)  601.  See  Hendricks 
y.  Shirk,  37  N.  Y.  (10  Tiff.)  109  ;  Feiftetc/i  v.  Leamy,  9  Bosw. 
510;  Eno  v.  i)<?Z  VeccJiiOy  4  Duer,  53 ;  Richards  v.  i^o^e,  9  Ex. 
218;  Sherred  v.  C/^co,  4  Sandf.  480;  Webster  v.  Stevens,  5  Duer, 
553.  Every  wall  of  separation  between  two  buildings  is  pre- 
sumed to  be  a  common  or  party  wall,  if  the  'contrary  be  not 
shown.    Campbell  v.  Mesier,  4  Johns.  Ch.  334. 

L  Waier  privileges,  1.  Surface  water.  An  injunction  is  fre- 
quently granted  to  restrain  any  interference  by  which  the  flow 
of  water  in  its  natural  channel  or  otherwise  is  obstructed,  or 
diverted  wholly  or  in  part.  Olmsted  v.  Loomis,  9  N.  Y.  (6 
8eld.)423 ;  reversing  S.  C,  6  Barb.  153 ;  Gardner  v.  Trustees  of 
Newimrghj  2  Johns..  Ch.  162 ^  Belknap  v.  Trimble,  3  Paige,  577; 
Narris  v.  Hill,  1  Mich.  202.  A  preliminary  injunction  will  be 
granted  in  such  cases,  only  where  the  plaintiff  shows  himself 
entitled  to  a  final  injunction.  Corning  v.  Troy  Iron  &  Nail 
Fwdmy,  6  How.  89 ;  S.  C,  1  Code  R.  N.  S.  405  ;  10  N.  Y.  Leg. 
Obs.  7 ;  34  Barb.  485,  529 ;  39  id.  311 ;  Hulce  v.  Thompson,  8 
How.  476.  But  the  injunction  may  issue  although  the  plaintiff 
has  not  established  his  title  at  law  ;  and  has  not  alleged  in  terms 
that  the  injury  will  be  great  and  irreparable,  if  the  facts  set  forth 
in  the  complaint  establish  the  fact  that  the  injury  will  be  of  that 
character.  Corning  v.  Troy  Iron  and  Nail  Factory,  40  N.  Y. 
(1  Hand)  191  •,.  Olmsted  v.  Loomis,  9  N.  Y.  (5  Seld.)  423 ;  Pollist 
y.Long,  58  Barb.  20 ;  Gardner  v.  Village  ofNewburgh,  2  Johns. 
Ch.  162.  And  where  a  wrong  has  already  been  committed  by 
the  divereion  of  a  stream  from  its  natural  channel,  a  mandatory 
injunction  will  be  granted  at  the  suit  of  a  party  aggrieved  to 
compel  the  restoration  of  the  running  water  to  its  natural  chan- 
nel. Corning  v.  Troy  Iron  and  Nail  Factory,  40  N.  Y.  (1  Hand) 
191.  But  an  injunction  will  not  be  granted  where  the  right 
interfered  with  has  not  been  long  previously  enjoyed.  Van 
Bergen  v.  Van  Bergen,  3  Johns.  Ch.  282.  Or  where  the  plaintiff 
has  prejudiced  his  right  by  long  delay.  Held  v.  Gifford,  6 
Johns.  Ch.  19  ;  Weller  v.  Srneaton^  1  Cox,  102.  In  such  cases  he 
will  be  left  to  his  remedy  at  law.  lb. 

Every  proprietor  is  entitled  to  the  use  of  the  flow  of  the  water 
in  its  natural  course,  and  to  the  momentum  of  its  fall  on  his  own 
land.  The  owner  has  no  property  in  the  water  itself,  but  a 
simple  usufruct.  He  may  use  it  as  it  passes  along,  but  he  must 
send  down  to  his  neighbor  below  as  much  as  he  received  from 
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his  neighbor  above.  He  must  use  the  water  in  a  reasonable 
manner,  and  so  as  not  to 'destroy  or  render  useless,  or  materially 
diminish,  or  affect  the  application  of  the  water  by  the  proprietors 
above  or  below  on  the  stream.  He  must  not  shut  the  gates  of 
his  dams  and  detain  the  water  unreasonably,  or  let  it  off  in 
unusual  quantities  to  the  annoyance  of  his  neighbor.  PolUtt  v. 
Long^  58  Barb.  20 ;  Yan  Hoesen  v.  Co^ervtry^  10  id.  618 ;  Brovm 
V.  Bowen^  30  N.  Y.  (3  Tiff.)  619.  The  same  rule  applies  to 
descending  rains.  A  party  has  a  right  to  erect  a  house,  cover  it 
with  a  roof,  and  to  turn  the  water  falling  thereon  upon  any  por- 
tion of  his  own  soil,  at  any  point,  and  in  any  quantity  that  he 
chooses ;  but  he  has  no  right  to  collect  this  water  at  a  single 
point,  and  discharge  it  upon  his  neighbor  to  his  damage.  Bel- 
lows V.  SacJcett^  16  Barb.  96 ;  McKeon  v.  See^  4  Rob.  449,  467. 
And  see  Austin  v.  Hudson  River  Railroad  Co,^  26  N.  Y.  (11 
Smith)  334. 

Where  the  owner  of  land  has  reclaimed  a  portion  of  it  which 
was  previously  overflowed,  by  turning  the  course  of  a  stream, 
and  then  conveyed  the  land  so  reclaimed,  neither  he  nor  his 
grantees  of  the  residue  can  return  the  stream  to  its  ancient  bed 
to  the  damage  of  the  first  grantee,  unless  such  right,  was 
expressly  reserved.  Lam/pmany,  Milks^  21  N.  Y.  (7  Smith)  606 ; 
Earl  V,  De  Hart^  1  Beasl.  280.  Though  the  obstruction  of  a 
water-course  gives,  of  itself,  a  right  of  action  without  special 
damages,  yet  a  court  of  equity  wUl  not  grant  an  injunction  to 
restrain  a  public  work,  carried  on  under  authority  of  the  legisla- 
ture, on  the  ground  that  the  plaintiff  will  sustain  indirect  or  con- 
sequential damage  therefrom,  as  the  partial  destruction  of  a 
water-power  by  the  narrowing  of  the  area  of  the  pond  by  the 
embankment  of  a  railroad,  and  the  choking  of  the  springs  beneath 
the  embankment  by  which  such  pond  was  fed.  Barnes  v.  South 
Side  Railroad  Co.^  2  Abb.  N.  S.  416.  See  Belknap  v.  Bellaiap^ 
2  Johns.  Ch.  463. 

An  injunction  will  lie  against  a  party  polluting  the  waters  of 
a  stream  flowing  through  his  land,  and  rendering  it  unfit  for  use. 
See  letter  t,  ante^  19,  20,  and  see  Ooldsmid  v.  Tunbridge  Wells 
Improvement  Co,^  L.  R.,  1  Eq.  Cas.  161. 

2.  Subterranean  waier^  springs^  etc.  Where  a  spring  of 
water  rises  upon  the  land  of  one  owner,  and  runs  from  it  in  a 
stream  to  the  land  of  another,  the  owner  of  the  land  including 
the  spring  has  no  right  to  divert  the  stream  from  its  channel, 
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even  though  he  may  need  all  the  water  of  the  spring  for  his  own 
use.  Arnold  v.  Foot,  12  Wend.  330 ;  Chatfleld  v.  Willson,  27 
Vt.  670.  But  this  principle  does  not  apply  to  subterranean 
water  not  flowing  in  any  definite  channel,  nor  flowing  at  all  in 
the  ordinary  sense,  but  oozing  through  the  soil  according  to  the 
quantity  of  rain  that  may  chance  to  fall.  The  owner  of  the  land 
may  deal  with  it  as  he  pleases,  and  turn  it  wholly  to  his  own 
use,  Acton  v.  Blundelly  12  Mees.  &  Wels.  324  ;  Trustees,  etc., 
of  Village  of  Delhi  v.  Youmans,  60  Barb.  316  ;  Chasemore 
V.  Ridiards,  2  Hurlst.  &  N.  168 ;  S.  C,  6  id.  982 ;  Frazier  v. 
Brown,  12  Ohio  St.  294.  But  where  subterranean  springs  have 
a  known  and  well-defined  channel,  with  a  regular  and  constant 
flow  of  water,  the  law  of  surface  streams  applies,  and  any  inter- 
rupCon  or  diversion  thereof  may  be  restrained  by  injunction, 
lb. ;  WJieatley  v.  Baugh,  25  Penn.  528 ;  Dudden  v.  Ouardians 
of  the  Poor,  1  Hurlst.  &  Norm.  627  ;  Dickinson  v.  Canal  Co,,  7 
Exch.  202  (301) ;  Whetstone  v.  Bowser,  29  Penn.  St.  59  ;  ITal- 
deman  v.  BrucTchart,  45  id.  514.  So  an  injunction  may  be  had 
to  restrain  a  land-owner  from  negligently  and  maliciously  cutting 
off  or  diverting  the  supply  of  a  neighbor's  spring  or  well  without 
any  purpose  or  usefulness  to  himself.  lb. ;  Greenleaf  v.  .Francis, 
18  Pick.  117 ;  Roath  v.  Driscoll,  20  Conn.  533 ;  Parker  v.  Boston 
&  Maine  Railroad  Co.,  3  Cush.  107 ;  Radcliff^s  Executors  v. 
Mayor  of  Brooklyn,  4  N.  Y.  (4  Comst.)  195,  200 ;  Trustees,  etc., 
of  Village  of  Delhi  v.  Toumans,  50  Barb.  316.  And  see  1 
Wait's  Law  &  Pr.  794,  and  cases  cited.  It  should  be  observed, 
that  the  courts  make  a  broad  distinction  between  the  act  of  a 
party  in  cutting  oflf,  by  an  excavation  on  his  own  land,  water 
that  might  flow  to  the  spring  of  his  neighbor,  and  the  digging 
of  a  pit  or  ditch  by  which  the  flow  of  his  neighbor's  spring  is 
stopped  and  the  water  drawn  to  his  own  land.  In  the  latter  case 
the  party  is  liable  to  an  action  for  the  injury  done  to  his  neigh- 
bor. Trustees  of  Delhi  v.  Youmans,  50  Barb.  316  ;  Pixley  v. 
Clark,  35  N.  Y.  (8  Tiff.)  520 ;  S.  C,  32  How.  614  (ti);  reversing  S. 
C,  32  Barb.  268 ;  Dickinson  v.  Canal  Co.,  7  Exch.  282 ;  Cooper 
V.  Barber,  3  Taunt.  99.  See  Bliss  v.  Oreeley,  45  N.  Y.  (6 
Hand)  671.  In  many  of  the  cases  cited  in  support  of  the  general 
principles  relating  to  springs  and  water-courses,  no  application 
was  made  for  an  injunction  to  restrain  any  interference  with  the 
subject  of  the  action,  and  the  courts  gave  their  decision  in  relation 
to  rights  of  the  plaintiff  to  legal  redress.     But  it  is  well  estab- 
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lished  in  cases  of  tliis  nature,  that  courts  of  equity  have  concur- 
rent jurisdiction,  by  injunction,  where  a  legal  remedy  may  be 
had  in  a  court  of  law.  The  foundation  of  that  jurisdiction  is  the 
necessity  of  a  preventive  remedy  when  great  and  immediate  mis- 
chief or  material  injury  would  arise  to  the  comfort  and  useful 
enjoyment  of  property.  Oardner  v.  ViUage  of  Newburghy  2 
Johns.  Ch.  162,  164  ;  Corning  v.  Trop  Iron  and  Nail  Factory^ 
40  N.  Y.  (1  Hand)  191. 

3.  Littoral  rights  on  navigable  streams.  The  title  to  all  navi- 
gable waters  within  its  borders  is  vested  in  the  State,  and  the 
only  restriction  to  its  power  as  proprietor  of  the  waters,  to  grant 
them  or  any  interest  in  them  to  an  individual,  is  that  which  is 
imposed  by  the  constitution  of  the  United  States  .or  of  the  State. 
The  proprietors  of  land  on  the  banks  of  navigable  waters  have 
rights  to  the  use  of  such  waters  which  individuals  cannot 
impair ;  yet  such  rights  are  subordinate  to  those  of  the  State 
and  cannot  conflict  therewith.  People  v.  TibbettSj  19  N.  Y.  (5 
Smith)  523.  On  navigable  waters,  riparian  rights  cannot  extend 
generally  beyond  high-water  mark.  BowmarCs  Devisees  v. 
WatheUy  2  McLean,  376.  The  land  between  high  and  low- water 
marks  along  the  banks  of  navigable  rivers  does  not  belong  to 
the  proprietor  of  the  adjoining  land,  but  to  the  State,  and  may  be 
so  granted  to  individuals  as  to  cut  off  communication  between 
the  land  and  river  ;  and  the  proprietor  of  the  adjoining  land  can 
claim  no  compensation  for  the  land  so  granted,  or  the  injury  or 
inconvenience  he  thereby  sustains,  nor  can  he  restrain  by  injunc- 
tion the  acts  by  which  such  injury  was  created.  OovM  v.  Hudr- 
son  River  Railroad  Co.,  6  N.  Y.  (2  Seld.)  622 ;  People  v.  TibhettSy 
19  N.  Y.  (5  Smith)  523 ;  Manhattan  Gas  Light  Go.  v.  Barker , 
36  How.  233,  237;  S.  C,  7  Rob.  523;  Arnold  v.  Hudson  River 
Railroad  Co.,  49  Barb.  108,  121.  But  he  may  acquire  a  title  to 
land  not  included  in  his  original  possessions  by  the  gradual 
deposit  of  sediment  upon  the  shore  or  bank.  But  the  deposit 
must  be  so  gradual  as  to  be  imperceptible.  Halsey  v.  McCor- 
mick,  18  N.  Y.  (4  Smith)  147. 

Where  artificial  obstructions  are  placed  in  the  channel  of  nav- 
igable waters,  and  the  character  of  the  stream  is  thereby 
changed,  the  rights  of  the  owner  are  not  thereby  changed,  but 
remain  as  before  the  stream  ceased  to  be  navigable.  People  v. 
Tibbetts,  19  N".  Y.  (5  Smith)  523.    As  respects  the  rights  of  the 
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owners  of  the  land  lying  along  the  stream,  the  water  will  still  be 
deemed  navigable.  lb. 

4.  LiUaral  rigliis  on  unnavigahle  streams.  The  old  English 
common-law  rule,  that  the  chaiucter  of  the  stream,  as  to  whether 
navigable  or  nnnavigable,  depends  on  the  ebb  and  flow  of  the 
tide  water,  has  no  application  in  this  country.  Decisions  on 
this  point  have  been  unequivocally  conflicting,  but  the  weight 
of  authority  and  the  later  decisions  of  the  court  of  last  resort  in 
this  State  have  placed  the  question  beyond  dispute,  and  have 
made  the  rule  of  the  civil  law  the  rule  of  the  State.  Navigable 
rivers,  in  the  language  of  the  civil  law,  are  not  merely  rivers  in 
which  the  tide  flows  and  reflows,  but  rivers  capable  of  being 
navigated,  that  is,  navigable  in  the  ordinary  sense  of  the  word. 
People  V.  CanaZ  Appraisers^  33  N.Y.  (6  Tifl:)  461 ;  Canal  Ap- 
praisers V.  The  People^  17  Wend.  571  ;  People  v.  Oidohess^  48 
Barb.  656.  Where  a  stream  which  is  clearly  not  navigable  forms 
the  boundaries  of  proprietors  on  each  side  of  it,  each  may  claim 
to  the  middle  of  the  stream.  This  right  to  the  bed  of  the  stream 
cannot,  however,  be  exercised  to  the  injury  of  other  rights  of  the 
same  nature.  Bovmian!  s  Dpvisees  v.  Nathen^  2  McLean,  376  ; 
Commissioner  of  GaruiZ  Fund  v.  KempsTiall^  26  Wend.  404.  See 
Perrinv.  New  York  Central  Railroad  Co.,  36  N.Y.  (9  Tiff.)  120 ; 
S.  C,  1  Trans.  App.  253. 

But,  although,  as  a  general  rule,  the  right  to  the  land  forming 
the  bed  of  an  unnavigable  stream  is  vested  in  the  proprietors  of 
either  bank,  yet  if  the  deed  under  which  either  of  such  owners 
acquired  this  title,  described  the  land  conveyed  as  extending  to 
the  bank  of  the  stream,  the  grantee  will  take  title  to  the  margin 
of  the  stream  at  low  water  and  not  to  its  center.  Halsey  v. 
MeCormick,  13  N.Y.  (3  Kern.)  296  ;  Child  v.  Starr,  4  Hni,  369  ; 
Babcock  V.  Utter,  1  Keyes,  397  (410) ;  S.  C,  32  How.  439.  Ques- 
tions of  boundary  are  to  be  determined  by  the  palpable  intention 
of  the  parties,  as  it  appears  from  all  the  circumstances.  Perrin 
V.  KT.  Central  JR.  JR.  Co.,  36  N.  Y.  (9  Tiff.)  120  ;  S.  C,  1  Trans. 
App.  253. 

6.  FisTieries.  The  right  of  fishing  in  streams,  which  are  in 
fact  unnavigable,  belongs  to  the  proprietors  of  either  bank.  But 
the  exclusive  right  of  fishing  in  navigable  streams  can  be  claimed  . 
only  by  virtue  of  express  grant  from  the  State.  But  while  the 
proprietors  of  the  bank  of  navigable  streams  cannot  prevent  the 
mere  act  of  fishing  in  the  adjacent  waters,  he  can  prevent  the  use 
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of  his  land  for  any  purpose  connected  therewith,  as  the  landing 
of  nets  or  any  similar  trespass.  See  People  v.  Canal  Appraisers^ 
33  N.  Y.  (6  Tiff.)  461,  469 ;  Gould  v.  Hudson  River  JR.  B.  Co,, 
6  N.  Y.  (2  Seld.)  522,  541 ;    HooJcer  v.  Cummings,  20  Johns.  90. 

6.  Agreerrients,  acquiescence.  Where  the  rights  and  relations 
of  different  parties  to  the  use  of  water  are  clearly  fixed  by 
contract,  an  injunction  may  be  obtained  to  restrain  any  act  of 
either  party  in  violation  of  the  contract,  without  considering  the 
question  of  the  probable  damage  or  benefit  resulting  to  the 
plaintiff  from  the  change.  Corning  v.  Troy  Iron  and  Nail  Fac- 
tmy,  40  N.  Y.  (1  Hand)  191 ;  Townsend  v.  McDonald,  12  N.  Y. 
(2  Kerri.)  381 ;  reversing  S.  C,  14  Barb.  460 ;  Adams  v.  Barney, 
25  Vt.  225 ;  Evibrey  v.  Owen,  6  Exch.  368  ;  Dickenson  v.  Canal 
Co.,  19  Eng.  Law  &  Eq.  287 ;  Wells  v.  Chapman,  13  Barb.  561 ; 
S.  C,  4  Sandf.  Ch.  312. 

But  where  it  appears  that  the  plaintiff  has  for  a  long  time  slept 
on  his  rights,  and  delayed  applying  for  the  relief  to  w^hich  he 
was  otherwise  entitled,  an  injunction  will  be  refused,  at  least 
until  the  rights  of  the  parties  have  been  established  by  an  action 
at  law.  Reid  v.  Oifford,  6  Johns.  Ch.  19 ;  Wood  v.  Suicliffe,  8 
Eng.  Law  &  Eq.  217 ;  Rochdale  Canal  Co.  v.  King,  7  id.  208. 
Especially  where  the  defendants  have  incurred  great  expense  in 
the  acts  complained  of  and  with  the  knowledge  of  the  plaintiffs 
and  without  objection  on  his  part.  Waier  Lot  Co.  v.  Buchs,  5 
Geor.  315.     See  ante,  8,  9,  letter  y. 

7.  Interference  by  iiy'unction.  As  has  been  previously  stated, 
the  power  of  a  court  of  equity  to  restrain  by  injunction  any  act 
interfering  with  water  rights,  is  concurrent  with  the  power  of  a 
court  of  law  to  grant  relief  in  damages.  The  interference  of  the 
court  by  injunction  arises  from  the  necessity  of  a  prompt,  pr^ 
ventive  remedy  ^against  an  act  that  must,  from  the  nature  of  the 
case,  result  in  great  and  immediate  injury.  The  court  will  not 
require,  in  such  cases,  that  the  rights  of  the  parties  should  be 
first  determined  by  a  court  of  law.  West  Point  Iron  Co.  v. 
Reymert,  45  N.  Y.  (6  Hand)  703 ;  Olmsted  v.  Loomis,  9  N.  Y.  (6 
Seld.)  423 ;  reversing  S.  C,  6  Barb.  153 ;  Gardner  v.  Village  of 
Newhurgh,  2  Johns.  Ch.  162  ;  Arthur  v.  Case,  1  Paige,  447 ;  8. 
C.  affirmed,  3  Wend.  632 ;  Belknap  v.  Trimble,  3  Paige,  577 ; 
Norris  v.  Hill,  1  Mich.  202,  211.  These  principles  relate  to  the 
common-law  rights  of  parties  and  not  to  contract  rights,  estab- 
lished by  and  between  the  parties  themselves.    The  liability  of 
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the  party  aggrieved  to  forfeit  his  rights  to  equitable  relief  by 
unreasonable  delay,  has  been  discussed  in  section  1  A:,  article  1, 
ante. 

Section  2.  Personal  property. 

a.  Transfer  of  negotiable  and  other  instruments.  Where- 
ever  the  circumstances  under  which  a  bill  or  note  has  been 
obtained  are  such  as  would  furnish  a  valid  defense  to  a  recovery 
as  between  the  original  parties  thereto  ;  or,  where  such  circum- 
stances arise  subsequent  to  the  making  thereof;  an  injunction 
may  be  obtained,  on  the  application  of  the  maker  or  indorser, 
restraining  any  transfer  of  such  instrument.  A  court  of  equity 
interferes  in  such  cases,  on  the  ground  that  such  a  defense, 
though  just  and  equitable,  when  interposed  between  the  parties, 
would  be  wholly  unavailable  if  the  note  should  pass,  before 
maturity,  into  the  hands  of  a  honajide  holder.  Smith  v.  Hayt- 
weU^  Ambler,  66.  The  allowance  of  inj  unctions  to  restrain  the 
improper  transfer  of  notes  is  not  of  unfrequent  occurrence. 

An  injunction  has  been  granted  to  restrain  the  transfer  of 
notes  obtained  by  a  gross  fraud  {Bishop  of  Winchester  v. 
Fournier,  2  Ves.  Sr.  446 ;  Maitland  v.  Backhouse^  16  Sim.  68), 
and  to  restrain  the  transfer  of  notes  given  for  money  lost  at  play 

{Lloyd  V.  Gurdon^  2  Swanst.  180 ;  v.  Blackwood,  3  Anstr. 

351 ;  Lord  Portarlington  v.  Soulby,  3  Mylne  &  K.  104),  or, 
given  by  a  partner  for  his  individual  debt  but  in  the  firm  name 
and  without  the  knowledge  or  consent  of  his  copartners,  and 
with  full  knowledge  of  such  fact  by  the  taker.  Hood  v.  Aston^ 
1  Russ.  Ch.  412  ;  Jervis  v.  White,  7  Ves.  413. 

Where  a  check  is  made  and  delivered  to  a  person  for  a  specific 
purpose,  and  is  transferred  by  him  to  a  third  person  on  account 
of  a  prior  indebtedness  instead  of  for  the  purpose  designed  by 
the  maker,  the  holder  of  the  check  may  be  restrained  from 
negotiating  it,  by  an  injunction  obtained  at  the  instance  of  the 
maker.     Clark  v,  Gallagher,  20  How.  308. 

To  give  the  holder  of  negotiable  paper  the  protection  of  a 
loTia  fide  holder  for  value,  he  must  have  parted  with  money  or 
property  at  the  time  he  received  the  negotiable  paper.  Bay  v. 
Coddington,  5  Johns.  Ch.  64.  See  Farrington  v.  Frankfort 
Bank,  31  Barb.  183. 

An  agent  for  a  State  who  is  authorized  to  borrow  money  upon 
a  sale  of  its  stocks  cannot,  without  express  authority  from  such 
State,  sell  such  stocks  on  credit.    And  where  an  agent  has  made 
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such  an  unauthorized  sale  of  negotiable  stocks  for  less  than  par 
value  to  a  purchaser  who  has  notice  of  the  agent's  want  of 
authority,  the  State  may  repudiate  the  sale,  and  restrain  the  pur- 
chaser from  disposing  of  the  stocks,  or  the  proceeds  thereof,  by 
injunction.  State  of  Illinois  v.  Delafield^  8  Paige,.  627  ;  S.  C, 
26  Wend.  192 ;  2  Hill,  161 ;  Farmers  and  Mechanics^  Barik  of 
Kent  Co,  v.  Butchers  and  Drovers*  BanJc^  16  N.  Y.  (2  Smith) 
126,  137. 

Even  a  bona  fide  holder  of  a  bill  of  exchange,  which  has  been 
negotiated  by  means  of  a  forgery  of  the  name  of  the  payee  as 
indorsee,  will  be  restrained  from  suing  the  acceptor  upon  it,  and 
the  court  will  direct  the  instrument  to  be  delivered  up  and  can- 
celed. Esdaile  v.  La  Nauze^  1  Y.  &  Coll.  394.  And  the  same 
rule  has  been  applied  when  the  signature  was  genuine,  but 
obtained  by  undue  influence,  and  the  facts  were  known  to 
the  parties  to  the  transaction.  Maifland  v.  Backhouse^  16 
Sim.  68. 

&.  Transfer  of  stocks.  Upon  like  principles  a  court  of  equity 
will  interfere  to  restrain  the  transfer  of  stock  fraudulently  issued 
to  an  amount  far  in  excess  of  the  capital  of  a  corporation  that 
has  become  insolvent,  where  the  false  and  genuine  certificates  are 
precisely  similar  upon  their  face,  and  the  further  transfer  would 
increase  the  difficulties  of  tracing  the  genuine  certificates  of 
stock.  People  y.  Parker  Vein  Coal  Go,^  10  How.  186;  S.  C. 
affirmed,  id.  643.  So  where  it  appeared  that  among  the  stock- 
holders of  a  corporation  were  several  parties  holding  false  stock, 
an  injunction  was  granted  restraining  the  corporation  from  pay- 
ing a  dividend  to  any  stockholders,  except  such  as  could  be 
ascertained  to  hold  none  of  the  spurious  stock,  and  also  restrain- 
ing any  further  dividend  on  the  stock  until  the  decision  of 
some  court  of  competent  jurisdiction  had  established  who  are 
genuine  stockholders,  or  until  further  order  of  the  court.  Under- 
wood V.  New  York  .and  New  Haven  JR.  JR.  Co.,  17  How.  637.  See 
Mechanics^  Bank  v.  New  York  and  New  Haven  R.  JR.  Co.,  13 
N.  Y.  (3  Kern.)  599.  So  where  an  agent  invests  his  funds  and 
those  of  his  principal  indiscriminately  in  stocks,  an  injunction 
may  issue  to  restrain  a  transfer  of  any  portion  until  the  respect- 
ive stocks  of  each  can  be  determined  and  distinguished.  Lord 
Ohedworth  v.  Edwards,  8  Ves.  46. 

An  attachment  will  prevent  the  transfer  of  stocks  as  effectu- 
ally as  an  injunction,  and  where  stocks  have  been  attached  no 
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injanction  will  be  granted.     Rogers  v.  Michigan  thuthern  and 
Northern  Indiana  JR.  R.  Co,^  28  Barb.  639. 

c.  Contested  prohaie.  A  court  of  equity  has  power,  where 
there  is  a  controversy  respecting  the  title  to  stock  under  different 
wills,  or  where  there  is  a  dispute  as  to  who  is  the  personal 
representative,  to  restrain  any  transfer  of  such  stock,  or  any 
interference  with  the  goods  of  the  deceased  pending  the  litiga- 
tion. King  v.  King^  6  Ves.  172 ;  Watkins  v.  Brent^  1  Mylne  & 
Cr.  97, 103 ;  Atkinson  v.  Henshaw^  2  Ves.  &  B.  85.  Where  there 
is  a  contest  as  to  who  are  the  proper  representatives  the  court 
will  interfere,  as  of  course,  on  the  ground  that  there  is  no  proper 
person  to  receive  the  assets.  Watkins  v.  Brent^  1  Mylne  &  Cr. 
102-  But  where  a  probate  or  letters  of  administration  had  been 
previously  granted,  the  court  looks  into  the  case  to  see  whether, 
upon  the  whole,  such  a  case  is  made  as  j  ustifies  the  interference 
of  the  court.  lb. 

It  is  no  valid  objection  to  the  interference  of  the  court  in  such 
cases,  that,  special  letters  of  administration  have  been  issued  to 
one  or  more  persons,  authorizing  the  collection  and  preservation 
of  the  goods  of  the  deceased  pending  litigation,  as  is  provided 
by  the  statute  of  the  State,  in  the  laws  of  1837,  chapter  460, 
sections  23,  24.  The  decisions  of  English  courts,  where  a  similar 
statute  was  under  consideration,  has  established  this  rule.  See 
Atkinson  v.  Henshaw^  2  Ves.  &  B.  86 ;  Ball  v.  Oliver^  id.  96 ; 
Watkins  v.  BreTvt^  1  Mylne  &  Cr.  97.  There  are  many  cases 
where  an  administration,  pendente  lite^  would  not  secure  the 
property,  as  where  the  defendant  has  got  into  possession,  and  is 
about  to  sell  the  personal  estate  of  the  deceased,  and  the  prop- 
erty converted  into  money  would,  from  the  circumstances  of  the 
case,  be  irrecoverable.  Edmiunds  v.  Birdy  1  Ves.  &  B.  642.  See 
MitcheU  V.  Stewart,  3  Abb.  N.  S.  250. 

d.  Speciiic  chattels.  An  injunction  will,  in  many  instances,  be 
granted  where  the  relief  sought  is  the  recovery  of  a  specific  chat- 
tel and  full  relief  cannot  be  obtained  in  an  action  in  the  nature  of 
trover  or  replevin.  Where  the  chattel  possesses  a  peculiar  value 
as  an  article  of  curiosity,  antiquity,  or  is  a  family  heirloom  or 
relic  to  which  the  pretium  affectionis  applies,  and  for  the  loss  of 
which  no  compensation  in  damages  can  afford  an  adequate 
redress,  a  court  of  equity  will  grant  an  injunction  restraining 
tbe  party  wrongfully  in  possession  from  further  detaining, 
injaring  or  disposing:  of  such  chattel.     Duke  of  Somerset  v. 
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Cookson^  3  P.  Wms.  b90 ;  Fells  v.  Bead^  3  Ves.  70 ;  LowtJier  v. 
Lord  Lowther^  13  id.  95 ;  Earl  of  Macclesfield  v.  Davis,  3 
Ves.  &  B.  16.  But  where  the  chattels  are  not  of  this  character, 
and  the  loss  or  injury  of  them  can  be  compensated  in  damages, 
or  they  can  be  easily  replaced,  a  court  of  equity  will  not  inter- 
fere to  protect  the  rights  of  the  owner  by  a  decree  directing  the 
restoration  of  the  goods,  although  the  party  in  possession  may 
be  restrained  from  disposing  of  them  or  otherwise  defeating  the 
remedy  at  law.  Hardwick  v.  Forbes,  1  Bibb.  212 ;  Hunt  v. 
Mootry,  10  How.  478.  See  Wood  v.  Rowcliffe,  3  Hare,  304 ; 
Lady  Arundell  v.  Phipps,  10  Ves.  140. 

e.  In  aid  of  action  to  recover  possession  of  personal  property . 
A  plaintiff,  in  an  action  for  the  recovery  of  the  possession  of 
personal  property,  may  obtain,  in  addition  to  the  remedy  afforded 
at  law,  an  injunction  restraining  the  wrongful  disposition  of  the 
subject  of  the  action. 

Thus,  an  injunction  has  been  granted  restraining  the  defend- 
ant in  replevin  from  interfering  with,  transferring  or  incumbering 
the  property  which  forms  the  subject-matter  of  the  litigation, 
pending  the  action  ;  even  where  the  character  of  the  property 
was  not  such  as  to  give  it  any  peculiar  or  extraordinary  vajue. 
Erpstein  v.  Berg,  13  How.  91 ;  Furniss  v.  Brown,  8  id.  59  ; 
Hunt  V.  Mootry,  10  id.  478. 

But  the  power  of  the  court  in  such  cases  is  restricted  to  the 
protection  of  the  property,  and  cannot  be  so  extended  as  to 
order  a  chattel  replevied  back  by  the  defendant,  to  be  restored 
to  the  plaintiff,  before  the  final  determination  of  the  action.  lb. 

/.  Protection  of  mortgaged  chattels.  A  mortgagor  of  chattels 
will  be  protected  in  his  possession  of  his  mortgaged  property, 
until  default  in  payment  or  condition  broken.  Ford  v.  Ran- 
som, 39  How.  429 ;  S.  C,  8  Abb.  N.  S.  416. 

Section  3.  Possession  or  removal  of  property. 

a.  In  general.  It  is  provided  in  section  219  of  the  Code,  that 
a  temporary  injunction  may  be  granted  to  restrain  a  defendant 
from  removing  or  disposing  of  his  property,  where,  during  the 
pendency  of  an  action,  it  appears  by  affidavit  that  he  threatens 
or  is  about  to  remove  or  dispose  of  his  property  with  the  intent 
to  defraud  his  creditors.  The  remedy  given  is  preventive  merely, 
and  does  not  apply  to  acts  done,  but  such  as  are  threatened  or 
about  to  be  done.  The  object  of  tlie  provision  of  the  Code  was 
to  provide  for  the  single  case  where,  pending  a  suit  in  which 
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judgment  is  about  to  be  recovered,  the  defendant  threatens  or  in 
some  way  manifests  an  intent  to  place  his  property  beyond  the 
reach  of  execution.  If  the  fraud  has  been  abeady  perpetrated 
the  plaintiff  is  left  to  the  remedies  previously  existing.  JReubens 
?.  Jod,  13  N.  Y.  (8  Kern.)  488 ;  affirming  S.  C,  2  Duer,  630 ;  12 
N.  T.  L^.  Obs.  148 ;  Perkins  v.  Warren^  6  How.  341 ;  Olssen 
T.  SmUn,  7  id.  481. 

If  the  threats  were  made  before  the  commencement  of  the 
action,  the  plaintiff  should  have  included  a  prayer  for  an  injunc- 
tion with  the  other  relief  sought  in  the  complaint.  lb.  In 
granting  a  temporary  injunction  the  court  will  also  consider  the 
question  of  intent  It  is  essential  to  the  obtaining  of  the  orders 
under  this  clause  of  section  219,  that  the  intent  to  defraud 
should  be  clearly  shown  by  the  facts  and  circumstances  set  forth 
in  the  affidavit  Brewster  v.  Hodges^  1  Duer,  609  ;  Perkins  v. 
Warren,  6  How.  341. 

Seetion  4.  Title  and  evidences  as  to  property. 

a.  In  general.  Whenever  a  spurious  deed  or  instrument, 
?alid  on  its  fletce,  and  capable  of  9,  vexatious  use  after  the  means 
of  defense  are  lost  or  impaired,  or  is  in  any  way  calculated  to 
throw  a  cloud  upon  the  title,  is  outstanding,  a  court  of  equity  will 
entertain  a  suit  to  compel  its  delivery  and  cancellation ;  and  it 
will  also  grant  an  injunction  restraining  any  proceedings  based 
upon,  or  transfer  of  such  instrument  before  judgment.  N.  T. 
and  New  Haven  R.  R.  Co  v.  Schuyler,  17  N.  T.  (3  Smith)  692 
(599).  See  McHenry  v.  Hazard,  45  N.  T.  (6  Hand)  680 ;  N.  T. 
and  New  Haven  R,  R.  Co.  v.  Schuyler,  34  N.  T.  (7  Tiff.)  30  j  38 
Barb.  634 ;  34  How.  302 ;  3  Keyes,  363. 

Section  5.  Taking  of  private  property. 

a.  Thxes,  As  a  general  rule,  taxes  and  assessments  are  not 
the  subject  of  equitable  relief.  Woodruff  v.  Fisher,  17  Barb. 
224;  Wilson  v.  Mayor,  etc.,  of  N.  T.,  4  E.  D.  Smith,  676 ;  S. 
C,  1  Abb-  4 ;  Mutual  Benefit  Life  Ins.  Go,  v.  Supervisors  qf 
Nev)  York,  20  How.  416  ;  S.  C,  33  Barb.  322 ;  8  Bosw.  683  ;  S. 
C.  affirmed,  3  Keyes,  183 ;  32  How.  369  ;  2  Abb.  N.  S.  233  ;  Hey- 
v>ood  V.  City  of  Buffalo,  14  N.  Y.  (4  Kern.)  634 ;  Messeck  v.  Board 
of  Supervisors,  60  Barb.  190.  But  there  are  some  exceptions  to 
the  general  rule,  and  in  special  cases,  where  the  matter  is  brought 
within  some  acknowleged  head  of  equity  jurisdiction,  an  injunc- 
tion may  be  granted  restraining  the  enforcement  of  an  assessment 

and  the  collection  of  a  tax.    But  before  the  court  will  interfere 
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at  all  it  must  be  shown  that  a  perfect  remedy  cannot  be  obtained 
at  law.  The  court  will  interfere :  1.  Where  the  proceedings  of 
the  subordinate  tribunal  will  necessarily  lead  to  a  multiplicity 
of  actions.  2.  Where  they  lead  in  their  execution  to  the  com- 
mission of  irreparable  injury  to  the  freehold.  3.  Where  the 
claim  of  the  adverse  party  to  the  land  bought  at  the  tax  sale  is 
valid  upon  the  face  of  the  instrument,  or  the  proceedings  sought 
to  be  set  aside,  and  extrinsic  facts  are  necessary  to  be  proved  to 
establish  invalidity  or  illegality.  Seywood  v.  (My  of  Buffalo^ 
14  N.  Y.  (4  Kern.)  634  ;  Hanlon  v.  Supervisors  of  Westchester 
Co.,  8  Abb.  N.  S.  261, 268 ;  57  Barb.  383.  4.  Where  the  tax  is  upon 
land,  and  the  law  allows  it  to  be  sold  to  collect  the  tax  and  the 
conveyance  to  be  executed  by  the  proper  officer  would  be  con- 
clusive evidence  of  title.  Susquehanna  Bank  v.  Supermsors  of 
Broome  Co.,  25  N.  Y.  (11  Smith)  312.  5.  Where  the  plaintiflF  has 
sustained  special  injury.  Hanlon  v.  Supervisors  of  Westcliester 
Co.,  8  Abb.  N.  S.  261 ;  S.  C,  57  Barb.  383.  Whenever  a  case  is 
brought  within  these  five  exceptions,  equity  will  interfere  to  pre- 
vent multiplicity  of  suits,  irreparable  injury,  or  a  cloud  upon 
title ;  where  the  plaintiff  can  have  no  relief  by  certiorari,  to 
review  the  proceedings,  and  where  he  is  clearly  remediless  except 
by  injunction.  lb.  Von  BecJc  v.  Village  of  Mondout,  15  Abb. 
48  ;  S.  C.  affirmed,  41  N.  Y.  (2  Hand)  619,  note ;  37  How.  652,  note ; 
MessecJc  v.  Board  of  Supervisors  of  Columbia  Co.,  60  Barb.  190. 
So  an  inj  unction  may  be  obtained  to  prevent  the  sale  of  property- 
belonging  to  the  plaintiff  for  a  tax  levied  upon  the  property  of 
another.    PvUer  v.  Allen,  7  Abb.  12 ;  S.  C,  16  How.  247. 

&.  Taking  public  property  for  private  use.  Courts  of  equity- 
have  jurisdiction-  to  restrain  any  purpresture  or  unauthorized 
appropriation  of  public  property  for  private  uses,  which  may 
amount  to  a  public  nuisance  or  may  injuriously  affect  or  endanger 
the  public  interests.  Attorney-OeneraZ  v.  Cohoes  Co.,  6  Paige, 
133 ;  Davis  v.  Mayor,  etc.,  of  New  York,  14  N.  Y.  (4  Kern.)  506, 
626;  People  v.  Law,  34  Barb.  494,  507 ;  S.  C,  22  How.  109.  So 
the  taking  of  private  property  by  a  corporation  or  otherwise  may 
be  restrained  by  injunction  at  the  suit  of  the  party  aggrieved. 
Wetmore  v.  Story,  22  Barb.  414 ;  S.  C,  3  Abb.  262 ;  Davis  v. 
Mayor  of  New  York,  14  N.  Y.  (4  Kern.)  506,  626 ;  Mayor  qf 
New  York  v.  Baumburger,  7  Rob.  219.  See  Hecker  v.  N.  Y. 
Balance  Dock  Co.,  13  How.  549 ;  MiVliau  v.  Sharp,^^.  Y.  (13 
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Smith)  611 ;  S.  C,  26  How.  699,  note ;  affirming  S.  C,  28  BarU. 
228 ;  7  Abb.  320. 

c.  Taking  private  property  for  pvhlic  use.  The  law  of  emi- 
nent domain  extends  to  lands  needed  for  the  public  use  and  no 
further.    Bennett  v.  Boyle^  40  Barb.  651. 

The  propriety  of  taking  private  property  for  a  public  use  is 
not  a  judicial  question,  but  one  of  political  sovereignty  to  be 
determined  by  the  legislature,  either  directly  or  by  delegating  the 
power  to  public  agents,  proceeding  in  such  form  and  manner  as 
it  may  prescribe.  People  v.  Smithy  21 N.  Y.  (7  Smith)  695.  The 
power  to  appropriate  private  property  to  a  public  use  being 
Tested  solely  in  the  legislature,  any  assumption  of  such  authority 
by  any  inferior  power  is  unauthorized  and  may  be  restrained  by 
injunction.  People  v.  Hudson  River  R.  i?.,  2  Abb.  N.  S.  249 ; 
S.  C,  32  How.  394 ;  MiUhau  v.  Sharp,  7  Abb.  220 ;  S.  C,  28 
Barb.  228 ;  S.  C.  affirmed,  27  N.  Y.  (13  Smith)  611 ;  Davis  v. 
Mayor  of  New  TorJc,  14  N.  Y.  (4  Kern.)  606.  The  manner  in 
which  private  property  may  be  appropriated  by  the  State  is  regu- 
lated by  constitutional  and  statutory  provisions,  and  the  property 
can  be  taken  only  in  the  manner  prescribed.  lb.  Where  the 
rights  of  the  citizen  are  about  to  be  invaded  by  the  appropriation 
of  his  land  for  a  public  highway,  without  compensation  for  the 
damage,  or  without  compliance  with  the  requirements  of  the  law, 
an  injunction  will  be  granted  restraining  the  threatened  appro- 
priation. Anderson  v.  Commissioners  of  Hamilton  Co,,  12  Ohio 
St.  635 ;  Mo  Arthur  v.  Kelly,  5  Ohio,  140 ;  Floyd  v.  Turner,  23 
Tex.  292.    See  §  6,  post 

Seetlon  6.  Beads,  railroads^  canals,  bridges^  ferries  and  wharves. 

a.  Roads.  The  dedication  of  highways  and  streets,  for  the 
passage  of  carriages  and  other  conveyances,  is  the  deliberate 
appropriation  of  the  land  by  its  owner  for  the  general  and  public 
use,  reserving  to  himself  no  other  rights  in  the  soil  than  such  as 
are  perfectly  compatible  with  the  full  exercise  and  enjoyment  of 
the  public  use  to  which  he  has  devoted  his  property.  Such 
an  appropriation  will  take  eflfeot  without  any  formal  deed,  or 
any  matter  of  record,  and  without  any  specific  grantee  to  take 
the  title.  Post  v.  Pear  sail,  22  Wend.  425,  472 ;  Hunter  v.  Trus- 
tees  of  Sandy  Hill,  6  HUl,  407.  But  the  rights  of  the  public  to 
the  streets  so  dedicated  are  no  higher  or  other  than  those  of  a 
mere  easement,  the  proprietors  on  each  side  still  presumptively 
owning  the  soil  in  fee  to  the  center  of  the  highway.     And  no  dis- 
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tinctipn  exists  in  this  respect  between  the  street  in  a  city  and  a 
highway  in  the  country.  Wager  v.  Th'oy  Union  JR.  H.  Co.^  25 
N.  Y.  (11  Smith)  626 ;  BisseU  v.  If.  Y.  Central  R.  It.  Co.,  23  N. 
Y.  (9  Smith)  61 ;  Sherman  v.  McKeon,  38  N.  Y.  (11  Tiff.)  266 ; 
S.  C,  8  Bosw.  103.  Courts  of  equity  are  frequently  resorted  to 
both  to  protect  the  reserved  rights  of  the  owner  of  the  fee  in  such 
streets,  and  also  to  protect  the  rights  of  the  public  in  the  enjoy- 
ment of  the  easement  resulting  from  long  use  or  dedication.  Any 
obstruction  of  a  public  street  may  be  restrained  by  injunction. 
Hall  V.  Mclieody  2  Mete.  (Ky.)  98 ;  Lang$dale  v.  BotUon^  12 
Ind.  467 ;  Oreen  v.  OaJces^  17  111.  249.  And  an  injunction  may 
issue,  as  well  to  restrain  the  imposition  of  any  new  burden 
beyond  the  public  easement  previously  enjoyed,  if  imposed 
without  the  consent  of  the  owner  of  the  fee,  or  compensation  in 
damages  as  provided  by  law.  Craig  v.  Rochester  City  and 
Brighton,  R.  R.  Co.,  39  Barb.  494 ;  S.  C.  affirmed,  39  N.  Y. 
(12  Tiff.)  404,  600. 

h.  Railroads.  In  no  class  of  cases  is  the  restraining  power  of  a 
court  of  equity  more  frequently  invoked  than  in  the  protection  of 
private  rights  against  the  encroachments  of  railroad  corporations. 
The  right,  under  certain  restrictions,  to  appropriate  private  prop- 
erty for  public  use,  has  been  so  frequently  abused,  that  the  ques- 
tions relating  to  the  right  of  way  have  been  fully  settled  by 
repeated  decisions  of  the  court  of  last  resort. 

The  rule  is  well  settled  that  a  railroad  company  can  derive  no 
right  by  any  act  of  the  legislature,  or  of  any  municipal  authority 
to  enter  upon  and  occupy  a  highway  with  the  track  of  its 
road,  without  the  consent  of  the  owner  of  the  fee,  or  the  appraisal 
and  payment  of  damages  in  the  mode  prescribed  by  law.  Car- 
pervter  v.  Oswego  and  Syracuse  R.  R.  Co.,  24  N.  Y.  (10  Smith) 
666 ;  Mahon  v.  Neuo  Tark  Central  R.  R  Co.,  id.  668 ;  Williams 
V.  Neio  YorJc  Central  R.  R.  Co.,  16  N.  Y.  (2  Smith)  97 ;  Wager 
V.  Troy  Union  R.  R.  Co.,  26  N.  Y.  (11  Smith)  526 ;  Craig  v. 
Rochester  City  and  Brighton  R.  R.  Co.,  39  Barb.  494;  S.  C. 
affirmed,  39  N.  Y.  (12  Tiff.)  404  ;  Davis  v.  Mayor  of  New  York, 
14  N.  Y.  (4  Kern.)  506.  And  this  rule  applies  whether  horses  or 
steam  furnishes  the  motive  power.  lb.  And  an  injunction  will 
lie  to  restrain  &  railroad  corporation  from  using  a  street  or  high- 
way, at  the  suit  of  any  party  aggrieved  thereby.  Craig  v.  Roch- 
ester City  and  Brighton  R.  R.  Co.,  39  N.  Y.  (12  Tiff.)  404; 
affirming  S.  C,  38  Barb.  494.    The  general  rule  that  the  title 
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to  the  road-bed  of  a  highway  or  street  is  in  the  owners  of  the 
property  on  either  side,  subject  only  to  the  public  easement, 
does  not  apply  to  the  streets  of  the  city  of  New  York,  where  the 
fee  of  streets  is  held  in  trust  by  the  public  authorities  for  the 
people  of  the  State.  People  v.  Kerr,  27  N.  Y.  (13  Smith)  188  ; 
S.  C,  23  How.  268  ;  Baldwin  v.  Mayor  of  New  TorJc^  2  Keyes, 
387, 417 ;  KeUey  v.  King,  1  Trans.  App.  133,  138 ;  S.  C,  33  How. 
39;  Knox  v.  Mayor  of  New  York,  65  Barb.  404,  411 ;  S.  C,  38 
How.  67 ;  Dunham  v.  WiUiams,  37  N.  Y.  (10  Tiff.)  251 ;  S.  C, 
4  Trans.  App.  203  ;  reversing  S.  C,  36  Barb.  136 ;  Wetmore  v. 
Story,  22  id.  414 ;  S.  C,  3  Abb.  262.  And  for  this  reason  no 
injunction  will  lie  at  the  suit  of  the  property  owners  along  the 
streets  of  that  city,  to  restrain  the  laying  down  of  rails  therein, 
on  the  ground  that  no  compensation  has  been  received  by  them 
for  the  land  so  occupied.  lb. 

A  railroad  in  a  city  is  not  per  se  a  nuisance.  But  where  the 
construction  of  a  railroad,  in  a  crowded  city,  is  commenced 
foiOumt  due  aulliority  of  law,  it  is  not  only  a  public  nuisance 
bnt  such  a  nuisance  as  the  tax  payers  and  property  owners 
along  the  streets  have  a  right  to  restrain  by  injunction,  on  the 
ground  of  special  injury  in  obstructing  ingress  and  egress  to  and 
from  their  places  of  business.  lb.  Wetmore  v.  Law,  22  How. 
130 ;  S.  C,  34  Barb.  616  ;  Hamilton  v.  New  York  and  Harlem 
S.Ji.  Co.,  9  Paige,  171 ;  People  v.  Third  Avenue  JR.  H.  Co.,  46 
Barb.  63  ;  S.  C,  30  How.  121 ;  S.  C.  affirmed,  31  id.  637,  note. 

An  unauthorized  extension  of  a  road  already  completed  may 
be  enjoined  on  the  same  grounds.  lb.  And  an  injunction  will 
lie  at  the  suit  of  a  single  individual  to  restrain  the  construction 
and  operation  of  a  railroad  on  a  public  street  where  the  power 
to  build  such  road  is  derived  from  an  invalid  contract.  Milhau 
y. Sharp,  27  N.  Y.  (13  Smith)  611 ;  S.  C,  26  How.  699,  note; 
affirming  S.  C,  28  Barb.  228 ;  7  Abb.  320 ;  Ooleman  v.  Second 
Avenue  R.  M.  Co.,  38  N.  Y.  (11  Tiff.)  201 ;  S.  C,  6  Trans.  App. 
146;  affirming  S.  C,  48  Barb.  371 ;  Hanlon  v.  Supervisors  of 
Westchester  Co.,  67  id.  383,  390.  See  People  v.  Sturtttani,  9 
N.  Y.  (5  Seld.)  263. 

It  is  well  established  that  the  legislature  has  power  to  authorize 
the  construction  of  railroads  or  other  works  of  a  public  nature, 
without  requiring  compensation  to  be  made  to  persons  whose 
property  has  not  been  actually  taken  and  appropriated  for  the 
use  of  such  works,  but  who  may  suffer  indirect  or  consequential 
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damages  thereby,  as  in  the  construction  of  a  railroad  between  the 
property  of  a  riparian  owner  and  navigable  water,  npon  the 
land  owned  by  the  State.  In  such  cases  an  injunction  cannot 
issue.  Barnes  v.  South  Side  H.  It.  Co.^  2  Abb.  N.  S.  416 ;  GouLd 
V.  Hudson  Rvter  R.  R,  Co,,  6  N.  Y.  (2  Seld.)  522  ;  Bellin^fer  v. 
New  York  Central  R.  R.  Co.,  23  N.  Y.  (9  Smith)  42;  Corey  y. 
Buffalo,  etc.,  Railroad  Co.,  23  Barb.  482 ;  Arnold  v.  Hudson 
River  R.  R.  Co.,  49  id.  108. 

But  an  injunction  will  be  granted  to  restrain  the  construction 
of  a  railroad  through  a  farm,  where  the  railroad  company  fail  to 
make  a  suitable  and  necessary  ''farm  crossing"  or  a  reasonable 
compensation  therefor.  Wheeler  v.  Rochester  and  Syracuse  R. 
R.  Co.,  12  Barb.  227. 

A  railroad  company  may  be  enjoined  at  the  suit  of  a  bridge 
company  who  have  a  toll  bridge  across  a  stream,  from  permitting 
any  yiolation  of  the  bridge  company' s  rights  by  the  unauthorized 
use  of  the  railroad  bridge  across  the  same  stream.  Thompson  v. 
New  TorJc  and  Harlem  R.  R  Co.,  3  Sandf.  Ch.  625 ;  Niagara 
Falls  IvierTiaiionaZ  Bridge  Go.  v.  Oreat  Western  R.  R.  Co.,  39 
Barb.  212. 

An  injunction  will  lie  to  restrain  highway  commissioners  from 
taking  possession  of  the  site  of  an  .engine  house,  etc.,  necessary 
for  the  use  of  the  railroad  corporation,  and  from  opening  a  high- 
way over  the  same.  Albany  Northern  R.  R.  Co.  v.  Brownell, 
14  N.  Y.  (10  Smith)  345.  So  where  a  railroad  company  had  a 
right  of  way  over  a  certain  strip  of  land,  and  a  party  was  about 
to  erect  a  flouring  mill  so  near  the  track  as  not  to  leave  sufficient 
room  for  its  construction  and  repair,  an  injunction  was  granted 
restraining  the  erection  of  the  mill.  Cunningham  v.  Rome  R. 
R.  Co.,  27  Ga.  499.  So  where  the  owner  of  land  lying  between 
the  main  highway  and  a  railroad  station  made  a  written  oflFer  to 
permit  the  company  to  build  a  road  connecting  such  highway 
with  the  station,  upon  certain  terms  and  conditions,  which 
conditions  the  company  substantially  performed,  an  injunc- 
tion was  granted  restraining  any  obstruction  of  such  road, 
although  the  agreement  to  fulfill  the  conditions  imposed  was 
never  signed  by  the  company.  New  York  and  New  Haven  R.  R. 
Co.  V.  Pixley,  19  Barb.  428.  See  Wheeler  v.  Oilsey,  35  How. 
139.  An  injunction  will  lie  to  restrain  a  railroad  corporation 
from  running  trains  in  violation  of  express  agreements,  and  on 
this  ground  an  injunction  has  been  granted  restraining  a  rail- 
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road  corporation  from  allowing  an  express  train  to  pass  a  certain 
station  without  stopping.  Lindsay  v.  Oreai  Northern  R.  H,  Co., 
19  Eng.  Law  &  Ec[.  87. 

c.  Canals.  So  a  canal  company  may  be  compelled  by  injunc- 
tion to  perform  its  contracts,  even  where  the  proposed  violation 
would  not  be  injurious,  but  on  the  other  hand  beneficial  to  the 
other  contracting  party.  Dickeitson  v.  Orand  Junx^tion  Canal 
Co.,  19  Eng.  Law  &  Eq.  287.  So  any  interference  with  the  rights 
of  the  company  to  the  water  necessary  to  the  purposes  for  which 
it  was  chartered  will  be  protected  by  injunction.  Morris  Canxil 
Co.  y.  Society y  etc.,  1  Halst.  Ch.  203 ;  Rochdale  Canal  Co.  v. 
King,  21  Eng.  Law  &  Eq.  177. 

d.  Bridges.  There  are  three  cases  in  which  authority  from 
the  legislature  is  necessary  to  erect  a  bridge  over  a  stream. 
First  Where  the  stream  is  navigable.  Second.  Where  the  State 
owns  the  bed  of  the  stream.  Third.  Where  the  right  to  take 
toll  is  desired.  Fort  Plain  Bridge  Co.  v.  Smith,  30  N.  Y.  ^,3 
Tiff.)  44,  63. 

A  bridge  constructed  across  navigable  water  may  be  so  clearly 
a  nuisance  as  to  authorize  a  court  of  equity  to  restrain  its  con- 
tinuance by  an  injunction.  But  as  it  can  be  a  nuisance  to  those 
only  who  navigate  the  waters  obstructed  thereby,  they  alone  are 
entitled  to  an  injunction.  Where  the  State  owns  the  river  bed 
the  State  officers  alone  are  entitled  to  demand  relief.  lb. 

The  proprietors  of  a  toll  bridge  must  have  a  grant  of  an  ex- 
clusive right  to  maintain  their  bridge  and  take  toll  to  be  entitled 
to  an  injunction  restraining  the  erection  of  a  free  bridge  across 
the  same  stream,  on  the  ground  of  special  injury  to  private 
rights.  lb. 

Grants  of  exclusive  privileges,  being  in  derogation  of  public 
rights  belonging  to  the  State,  or  to  its  citizens  generally,  must 
be  construed  strictly,  and  with  reference  to  the  intent  of  the 
grant  And  where  an  injunction  is  sought  on  the  ground  of 
infringement  of  the  rights  granted  by  a  charter,  it  must  be  an 
infringement  by  agencies  in  existence  at  the  time  of  the  granting 
of  the  chariier.  Mohawk  Bridge  Co,  v.  Utica  and  Schenectady 
S.  Ji.  Co.,  6  Paige,  564. 

€.  Ferries.  Where  a  license  to  keep  a  ferry  does  not  grant  an 
exdusive  privilege  to  the  ferryman  for  a  certain  distance  above 
and  below  his  ferry,  no  injunction  can  be  obtained  by  such 
ferryman  to  restrain  the  carrying  of  passengers  over  the  same 
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route  by  another  ferryman,  an  exclusive  privilege  cannot  be 
inferred.  McMoen  v.  Taylor^  4  Greene  (Iowa),  632.  See  Auburn 
and  Cato  PlanJc  Road  Co.  v.  Douglass^  9  N.  Y.  (6  Seld.)  444. 

The  owner  of  land  lying  along  navigable  water  can  claim  no 
right  to  a  ferry  franchise  by  reason  of  its  possession.  See  OovZd 
V.  Hudson  River  R.  R.  Qo.,  6  N.  Y.  (2  Seld.)  622.  But  it  ie 
provided  by  the  Revised  Statutes  that  no  license  shall  be  granted 
to  any  person  other  than  the  owner  of  the  land  through  which 
the  highway  adjoining  to  the  ferry  shall  run,  unless  the  owner 
neglects  to  apply  for  a  license  in  the  manner  prescribed  by  the 
act.     1  R.  S.  626,  §§  2,  3. 

A  ferry  franchise  once  accepted  and  acted  upon  cannot  be 
revoked  by  any  law  passed  by  the  legislature  of  the  State.  And 
it  is  only  in  the  exercise  of  the  right  of  eminent  domain  that  the 
State  can  deprive  the  owner  of  the  franchise  of  his  property,  and 
for  the  purpose  only  of  resuming  it  for  public  use  and  on 
payment  of  just  compensation.  Benson  v.  Mayor  o/JH^ew  Torkj 
10  Barb.  223.  As  between  the  right  to  grant  ferry  and  wharf 
privileges,  the  right  to  grant  ferry  privileges  will  receive  the 
largest  and  most  liberal  construction.  But  ferry  privileges  can- 
not be  so  used  as  to  interfere  with  vested  wharf  rights.  SteveTis 
V.  Rhinelandery  5  Rob.  286 ;  Murray  v.  Sharpy  1  Bosw.  539. 
Nor  can  a  municipal  corporation  grant  a  lease  of  a  ferry  fran- 
chise that  must  be  prejudicial  to  public  rights,  and  the  granting 
of  which  would  be  a  clear  violation  of  law,  or  a  misuser  or  abuse 
of  its  corporate  powers.  In  such  cases  an  injunction  will  issue 
to  restrain  the  execution  of  the  lease.  People  v.  Mayor  of  New 
York,  32  Barb.  102 ;  PvUman  v.  Mayor  of  New  York,  2  Abb. 
N.  S.  29,  42 ;  S.  C,  49  Barb.  57.  But  to  authorize  the  issuing  of 
the  injunction,  the  execution  of  the  lease  must  be  an  act  that 
would  violate  a  valid  statute,  or  the  interference  of  the  court 
must  be  justified  on  the  ground  of  fraud.  Pullman  v.  Mayor 
of  New  York,  54  Barb.  169. 

The  owner  of  a  ferry  franchise  must  have  perfected  his  right 
thereto,  by  the  performance  of  all  the  conditions  precedent  to  its 
exercise  as  prescribed  in  the  act  granting  it,  and  must  be  pre- 
pared to  furnish  the  facilities  designed  to  be  secured  by  a  ferry, 
before  he  can  be  entitled  to  an  injunction  restraining  encroach- 
ments upon  his  franchise.    Walker  v.  Armstrong^  2  Kansas,  198. 

And  when  he  claims  rights  under  a  lease  from  certain  commis- 
sioners he  must  prove  their  corporate  character  and  the  lease,  if 
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these  facts  are  denied  in  the  answer.  Garter  v.  Oarrett^  13  Ala. 
728.  And  where  one  ferryman  seeks  to  restrain  the  acts  of 
another  in  diverting  travel  from  his  ferry  he  will  fail  in  obtaining 
such  relief,  if  it  is  established  that  he  has  been  guilty  of  similar 
acts  infringing  on  the  rights  of  the  defendant.  HiU  v.  Averetty 
27  Ala.  484. 

/.  WTiarves.  The  principle  that  the  riparian  owner  has  no 
rights  in  land  lying  between  high  and  low- water  mark  has  been 
repeatedly  asserted  by  the  courts  and  needs  no  citation  of  author- 
ities to  sustain  it.  No  injunction  can  lie  at  his  suit  to  restrain 
any  disi>osition  of  such  property  under  and  by  authority  of  a 
grant  from  the  State. 

The  remedy  of  parties  interested,  against  the  abuse  of  wharf 
privileges,  is  by  mandamus^  to  compel  the  proprietors  of  the 
franchise  to  provide  adequate  facilities  of  wharfage,  or  by  in- 
junction to  restrain  them  from  collecting  fees  for  inadequate  per- 
formance. Prescott  V.  Burgees  wnd  Tovm  CouTicil  of  IhtquesTie^ 
48  Penn.  118.  Where  private  owners  of  a  pier  have  an  exclusive 
right  of  wharfage,  a  municipal  corporation  cannot  deprive  them 
of  this  right  by  appropriating  the  slip  adjoining  the  pier  to  the 
purposes  of  a  public  ferry.  The  corporation  may  be  restrained 
by  injunction  from  interfering  with  such  exclusive  rights.  Mur- 
ray  v.  Sharpj  1  Bosw.  589.  See  Stevens  v.  Rhmdarider^  5  Rob. 
285,303. 

The  courts  will  not  only  protect  pier  owners  in  the  enjoyment 
of  their  property  as  against  the  encroachments  of  stationary 
obstructions  to  the  ingress  and  egress  to  and  from  their  property, 
but  an  injunction  will  be  granted  restraining  the  occupation  of 
waters  necessary  to  the  proper  enjoyment  of  their  property  by 
floating  vessels.  Penniman  v.  New  York  Balance  Co.^  13 
How.  40, 

Section  7.  Restraining  actions  or  suits. 

a.  The  Code  and  its  effects.  Prior  to  the  Code  no  ground  of 
the  jurisdiction  of  a  court  of  equity  was  better  established  than 
that  upon  which  it  stood  when  restraining  proceedings  in  a  court 
of  law.  Whenever  a  party  plaintiff  was  making  use  of  the  juris- 
diction at  law  contrary  to  equity  and  good  conscience,  and 
where  a  party  defendant  had  a  good  defense  to  an  action  at  law, 
which,  by  mistake,  accident  or  fraud  of  the  other  party  he  was 
prevented  from  making,  equity  interposed  and  made  the  defense 

available,  and  the  remedy  effectual  by  injunction.    The  court  of 
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equity  did  not  interfere  on  the  ground  that  the  court  of  law  had 
no  jurisdiction,  but  admitted  the  jurisdiction,  and  issued  the 
injunction  on  the  ground  that  the  court  of  law  was  exercising  its 
jurisdiction,  and  issued  the  injunction  on  the  ground  that  the 
court  of  law  was  exercising  its  jurisdiction  contrary  to  equity 
and  good  conscience.    Hill  v.  Turner^  1  Atk.  516. 

This  equitable  jurisdiction  still  exists.  But,  since  the  adoption 
of  the  system  of  practice  now  existing  in  this  State,  the  equitable 
jurisdiction  of  a  court  to  restrain  proceedings  at  law  in  another 
court- can  be  but  seldom  invoked,  for  there  are  but  few  courts 
and  they  inferior  which  have  only  a  common-law  jurisdiction. 
The  courts  of  original  jurisdiction  are  mostly  possessed  of  both 
equitable  and  common-law  powers,  and  they  are  mostly  of  co- 
ordinate jurisdiction.  One  court  as  well  as  the  other  has,  in  most 
cases,  the  means  of  doing  exact  justice  to  all  the  suitors  before  it, 
and  may,  as  well  as  the  other,  afford  to  the  suitor  any  remedy, 
legal  or  equitable,  to  which  he  is  entitled. 

But  notwithstanding  that  the  same  court  is  clothed  with  powers 
both  at  law  and  in  equity,  and  that  it  is  seldom  necessary  or 
proper  for  one  court  to  interfere  with  the  proceedings  of  another 
court  of  joo-ordinate  power,,  the  Code  has  not,  by  thus  uniting 
the  courts  of  law  and  equity,  deprived  the  court  upon  its  equity 
side  of  jurisdiction  to  enjoin  its  own  suitors  proceeding  upon  its 
law  side. 

Thus,  a  court  of  equity  may,  by  injunction,  restrain  proceed- 
ings in  another  equitable  action  in  the  same  court ;  and  the 
supreme  court,  in  one  judicial  district  in  this  State,  has  juris- 
diction in  an  action  brought  for  that  purpose  to  restrain,  by 
injunction,  proceedings  in  another  action  pending  in  that  court 
in  another  district.  Erie  R.  R.  Qo.  v.  Ramsey ^  46  N.  Y.  (6 
Hand)  637. 

Subject  to  the  qualification  that  an  injunction  to  restrain  pro- 
ceedings in  another  court  will  be  allowed  only  in  extreme  cases, 
the  grounds  upon  which  such  injunction  may  issue  are  the  same 
as  under  the  former  practice.  Nor  is  the  remedy  confined  to 
any  one  stage  of  .the  proceedings  at  law.  It  may  be  granted  to 
stay  the  trial,  to  restrain  the  entry  of  judgment,  to  stay  execu- 
tion, or  even  supplementary  proceedings  and  the  collection  of 
costs.  See  Brown  v.  Petre,  2  Swans.  235 ;  Turner  v.  WrigMy 
1  Jac.  &  Walk.  290 ;  Shaw  v.  Bwight,  16  Barb.  536 ;  Forrester 
V.  Wilson,  1  Duer,  624;  S.  C,  11  N.  Y.  Leg.  Obs.  624  ;  OrarU  v. 
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Laihrop,  23  N.  H.  (3  Foster)  67 ;  Kenyon  v.  Clark,  2  R.  I.  67 ; 
Smyth  V.  Balch,  40  N.  H.  (3  Chand.)  363.  ^ 

J.  Proceedings  in  courts  of  this  State.  '  As  a  general  rule,  no 
court  in  this  State  will  enjoin  a  defendant  from  proceeding  in  a 
suit  in  another  court  of  this  State  having  equal  power  to  grant 
the  relief  sought.  Erie  Railway  Co.  v.  Ramsey^  46  N.  T.  (6 
Hand)  637 ;  Or  ant  v.  Quick,  5  Sandf.  612 ;  Sch^U  v.  Erie  Railway 
Co,,  35  How.  438 ;  S.  C,  4  Abb.  N.  S.  287 ;  61  Barb.  368 ;  Arndi 
V.  WiUiams,  16  How.  244 ;  Conover  v.  Mayor,  etc.,  of  JVew  York, 
6  Abb.  393 ;  S.  C,  26  Barb.  613 ;  Bennett  v.  Le  Roy,  14  How. 
178 ;  S.  C,  6  Abb.  66 ;  6  Duer,  683 ;  Minor  v.  W^b,  10  Abb. 
284;  Winfield  v.  Bacon,  24  Barb.  154.  The  court  first  having 
cognizance  of  the  action  should  retain  it  and  carry  the  litigation 
to  its  conclusion.  lb.  McCarthy  v.  Peake,  9  Abb.  164 ;  S.  C,  18 
How.  138.  And  where  two  actions  between  the  same  parties  and 
upon  the  same  subject-matter  are  brought  in  two  different  courts, 
the  application  to  restrain  the  proceedings  of  the  court  which  has 
not  the  priority  of  jurisdiction  should  be  made  in  that  court, 
and  on  such  motion  such  proceedings  should  be  restrained. 
Mincyr  v.  Wehh,  10  Abb.  284 ;  McCarthy  v.  PeaJce,  9  id.  164  ;  S. 
C,  18  How.  138. 

But,  to  this  general  rule,  there  are  some  exceptions.  Where 
there  are  numerous  parties  interested  in  the  subject-matter  of 
one  general  action,  in  which  the  rights  of  all  may  be  determined, 
and  where  numerous  suits  have  been  instituted  in  different  courts, 
in  which  the  rights  of  individual  suitors  only  can  be  determined, 
the  court  having  possession  of  the  general  suit  will  in  such  cases 
enjoin  the  proceedings  in  the  other  courts.  New  York  and  New 
Eaven  R.  R.  Co.  v.  Schuyler,  8  Abb.  239 ;  S.  C,  17  How.  464 ; 
Bly  v.  Lowenstein,  9  Abb.  N.  S.  37,  40.  So  the  general  rule  is 
seldom  applied  except  in  actions  and  proceedings  actually  pend- 
ing in  two  different  courts,  and  in  which  the  rights  of  the  parties 
are  still  undetermined.  After  judgment  rendered  in  one  action 
an  injunction  may  issue  from  a  different  court  restraining  the 
enforcement  of  the  execution.  Chappell  v.  Potter,  11  How.  366  ; 
Moser  v.  Polhamus,  4  Abb.  N.  S.  442.  The  fraud  relied  on  as 
the  grounds  for  such  relief  must  not  only  be  plain  and  palpable, 
but  the  evidence  by  which  it  is  to  be  proved  must  be  clear,  posi- 
tive, and  entirely  credible.  Presumptively  the  judgment  is 
valid,  and  the  burden  of  impeaching  it  rests  upon  the  party 
applying  for  the  injunction.  lb.     See  Cooper  v.  BaU,  14  How. 
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296 ;  Munn  v.  Worrdlly  16  Barb.  221 ;  Staie  of  Michigan  v. 
Ph(Bnix  Bank,  33  N.  Y.  (6  Tiff.)  9,  25.  Where  the  party  apply- 
ing  has  had  an  opportunity  to  interpose  the  defense  of  fraud,  an 
injunction  will  not  issue  to  restrain  the  proceedings  in  the  suit 
either  before  or  after  judgment.    Stover  v.  GogsweU.  67  Barb.  448. 

c.  Other  actions  in  the  sa/me  court.  Ordinarily  it  is  improper 
to  restrain  by  injunction  in  one  suit  proceedings  in  the  same 
court  in  another  action  where  the  same  relief  may  be  granted. 
Erie  Railway  Co.  v.  Ramsey,  46  N.  Y.  (6  Hand)  637 ;  Oould  v. 
Thompson,  39  How.  5 ;  Ely  v.  Lowenstein,  9  Abb.  N.  S.  37 ; 
ScheU  V.  Erie  Railway  Co.,  51  Barb.  368 ;  8.  C,  36  How.  438  ;  4 
Abb.  N.  S.  287 ;  Arndt  v.  Williams,  16  How.  244 ;  Foot  v. 
Bprague,  12  id.  368 ;  Bean  v.  PettingiU,  2  Abb.  N.  S.  58 ;  S.  C. 
affirmed,  7  Rob.  7 ;  Harmon  v.  Remsen,  23  How.  174.  The 
exception  that  applies  to  actions  in  different  courts  applies. also 
to  different  actions  in  the  same  court.  Thus,  where  a  great 
number  of  individuals  are  prosecuting  separate  actions,  each 
involving  the  same  giubject-matter  and  the  same  question,  and 
one  action  is  brought  by  a  party  in  behalf  of  himself  and  all 
others  interested  to  settle  the  whole  controversy  and  dispose  of 
the  rights  of  all,  an  injunction  may  issue  restraining  the  individ- 
ual actions  in  order  to  avoid  multiplicity  of  suits,  and  in  the 
one  action  all  the  plaintiffs  in  the  separate  actions  may  be  made 
defendants.  Ely  v.  Lowenstein,  9  Abb.  N.  S.  37 ;  and  Heywood 
V.  City  of  Buffalo,  14  N.  Y.  (4  Kern.)  634 ;  Woodruffs.  Msher, 
17  Barb.  224. 

d.  Proceedings  in  foreign  courts.  A  court  of  this  State  hav- 
ing general  equitable  jurisdiction  can  enjoin  \hB  parties  to  a  suit 
pending  before  it  from  bringing  an  action  against  the  adverse 
party,  upon  the  same  subject-matter,  in  a  foreign  court.  Field 
V.  HolbrooJc,  3  Abb.  377  ;  8.  C,  14  How.  103  ;  6  Duer,  697  ;  JDoh- 
son  V.  Pearce,  12  N.  Y.  (2  Ken>.)  166,  169  ;  Vail  v.  Knapp,  49 
Barb.  299,  309.  And  it  is  the  duty  of  the  court  to  exercise  thia 
power  upon  the  presentation  of  a  proper  case,  when  it  can  be 
done  consistently  with  the  acknowledged  practice  in  courts  of 
equity.  This  power  has  been  acknowledged  and  exercised  for 
more  flian  two  hundred  years.  Oreat  Falls  Manufacturing  Co. 
V.  Worster,  23  N.  H.  (3  Foster)  462.  In  the  execution  of  this 
power,  courts  of  equity  proceed  not  upon  any  claim  of  right  to 
interfere  with  or  control  the  course  of  proceedings  in  other  tribu- 
nals, or  to  prevent  them  from  adjudicating  on  the  rights  of 
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parties  when  drawn  into  controversy  and  duly  presented  for 
their  determination.  But  the  jurisdiction  is  founded  on  the  clear 
authority  of  courts  of  equity  over  persons  within  the  limits  of 
their  jurisdiction  and  amenable  to  process,  to  restrain  tliem  from 
doing  acts  that  will  work  an  injury  to  others,  and  are,  therefore, 
contrary  to  equity  and  good  conscience.  As  the  decree  of  the 
court  is  pointed  solely  at  the  party,  and  does  not  extend  to  the 
tribunal  where  the  suit  or  proceeding  is  pending,  it  is  wholly 
immaterial  that  the  party  is  prosecuting  his  action  in  the  courts 
of  a  foreign  State  or  country.  Dehon  v.  Foster y  4  Allen,  545,  560. 
If  the  case  is  such  as  to  restrain  a  party  from  instituting  or  carry- 
ing on  proceedings  in  this  State,  it  is  bound  in  like  manner  to 
enjoin  him  from  prosecuting  a  suit  in  a  foreign  court.  lb. 

e.  Mecevoers  and  other  officers.  A  receiver  may  be  restrained 
from  prosecuting  a  vexatious  and  unjust  suit  at  law,  in  the  name 
and  without  the  consent  of  a  third  person,  by  an  injunction  issued 
from  the  court  by  which  he  was  appointed,  and  at  the  suit  of  per- 
sons not  parties  to  the  suit  in  which  he  was  appointed.  In  maiter 
ofMerriU  v.  Lyon,  5  Paige,  125 ;  S.  C.  affirmed,  16  Wend.  405 ; 
Rogers  v.  McLean,  81  Barb.. 304,  306  ;  S.  C,  10  Abb.  306.  And 
where  a  court  of  equity  directs  a  receiver  to  bring  a  suit  at  law  in 
the  name  of  another  person,  upon  giving  the  usual  indemnity,  it 
wiU  interfere  by  injunction  to  restrain  the  nominal  plaintiff  from 
discontinuing  or  releasing  the  action,  or  from  applying  to  a  court 
of  law  to  stay  the  proceedings.  The  court  will  also,  in  its  discre- 
tion, restrain  third  persons  from  instituting  proceedings  at  law 
against  its  officers,  acting  under  its  discretion,  although  the  per- 
sons by  whom  such  proceedings  are  instituted  are  not  parties  to 
the  suit  in  that  court.  Maiter  of  Merritt,  5  Paige,  125 ;  S.  C. 
affirmed,  16  Wend.  405. 

The  proper  method  of  restraining  a  receiver,  however,  is  not 
by  injunction  issuing  from  another  court  of  concurrent  jurisdic- 
tion, but  by  application  to  the  court  whose  officer  he  is,  for 
instructions.     Winfield  v.  Bacon,  24  Barb.  154.    * 

Under  the  practice  prior  to  the  Code,  it  was  only  after  judg- 
ment and  after  an  execution  returned  unsatisfied  that  a  court  of 
equity  would  restrain  a  debtor  from  disposing  of  his  property. 
Handler  Y.  Pettit,  1  Paige,  168  ;  Wiggins  v.  Armstrong,  2  Johns. 
Ch  144.  But  under  the  Code  an  injunction  may  be  granted  and 
a  receiver  appointed  before  judgment,  at  the  instance  of  any 


46  INJUNCTIONS. 


Statutory  forecloeure  of  mortgages— Sunmiary  proceedings. 

creditor,  and  against  any  debtor,  to  prevent  a  fraudulent  disposi- 
tion of  his  property.    MitcheU  v.  Bettman^  25  Barb.  408. 

/.  Statutory  foreclosure  of  mortgages.  Under  certain  circum- 
stances a  mortgagee  will  be  restrained  by  injunction  from  resort- 
ing to  his  legal  right  of  statutory  foreclosure.  A  prior  mortgagee 
may  be  restrained  by  injunction  from  proceeding  with  a  statute 
foreclosure  instituted  after  a  foreclosure  commenced  in  equity 
by  a  junior  mortgagee  upon  the  same  premises,  where  the  prior 
mortgagee  is  made  a  party  defendant  in  the  latter  proceedings. 
Davis  V.  Briggs^  3  How.  66.  See  Bedell  v.  McCleUan^  11  id. 
ITS  ;  Daily  v.  Kingon^  41  id.  22. 

g.  Sum/mary  proceedings.  Summary  proceedings  to  recover 
possession  of  land  for  non-payment  of  rent  can  be  enjoined  in 
cases  of  fraud,  surprise  or  undue  advantage  in  the  conduct  of 
the  proceedings,  and  in  such  cases  only.  Marry  v.  James^  2 
Daly,  437;  S.  C,  37  How.  52 ;  Brown  v.  Metropolitan  Oas  LigM 
Co.,  38  id.  133  ;  Aaron  v.  Baum,  37  id.  237 ;  S. C,  4  Abb.  N.  S. 
65 ;  7  Rob.  340 ;  Duigan  v.  Hogan,  1  Bosw.  645 ;  S.  C,  16  How. 
164. 

Thus,  a  court  of  equity  will  restrain  a  proceeding  of  this 
nature,  where  the  pai*ty  sought  to  be  dispossessed  has  an  equitar 
ble  defense,  of  which  the  officer  before  whom  the  proceedings 
are  had  cannot  take  cognizance ;  or  where  the  tenant  has  been 
deprived  of  an  opportunity  to  make  his  defense.  Mclntyre  v. 
Hernandez,  7  Abb.  N.  S.  214 ;  S.  C,  19  How.  121 ;  Orifflth  v. 
Brovm,  28  id.  4 ;  S.  C,  3  Rob.  627 ;  Oraham  v.  James,  7  id.  468 ; 
Marks  v.  Wilson,  11  Abb.  87 ;  Ward  v.  Kelsey,  14  id.  106 ;  S.  C, 
42  Barb.  582  ;  Roberts  v.  Mathews,  18  Abb.  199 ;  Aaronv.  Baum^ 
4  Abb.  N.  S.  65;  S.  C,  37  How.  237;  7  Rob.  340;  SeebacJcY. 
McDonald,  11  Abb.  95 ;  S.  C,  21  How.  224 ;  Duigan  v.  Hogan,  1 
Bosw.  645  ;  S.  C,  16  How.  164.  An  injunction  will  be  granted 
staying  a  warrant  of  dispossession  where  it  appears  that  the 
defendant  had  not  time  to  arrive  at  tiie  court  room  before  the 
hearing,  after  the  service  of  the  summons.  Oriffith  v.  Brown,  28 
How.  4 ;  S.  C,  3  Rob.  627 ;  Forrester  v.  Wilson,  1  Duer,  624 ; 
S.  C,  11  N.  Y.  Leg.  Obs.  189 ;  Cure  v.  Crawford,  5  How.  293  ; 
S.  C,  1  Code  R  N.  S.  18.  So,  where  the  tenant  brings  an  action 
against  the  landlord  to  compel  the  renewal  of  a  lease,  the  land- 
lord may  be  restrained  from  evicting  the  tenant  peTidente  lite, 
Oraham  y.  James,  7  Rob.  468.  So,  in  an  action  commenced  by 
the  tenant  against  the  landlord  to  compel  a  specific  performance 
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of  the  covenant  to  repair,  an  injunction  may  issue  restraining 
summary  proceedings,  on  the  ground  of  an  inadequate  remedy 
at  law.     VaUoton  v.  Seignett,  2  Abb.  121. 

A.  Trust  fuvds^  assets^  etc.  An  injunction  may  issue  at  the 
suit  of  any  party  having  a  legal  or  equitable  interest  in  the 
preservation  of  a  trust  fund  restraining  the  trustees  from  dispos- 
ing of  or  applying  the  fund  in  any  manner  contrary  to  the  pro- 
visions of  the  instrument  by  which  such  trust  was  created. 
Cranston  v.  Flumb^  64  Barb.  59.  So  an  injunction  may  issue  at 
the  suit  of  any  corporator  to  restrain  a  municipal  corporation 
from  making  an  improper  and  illegal  use  of  the  public  moneys 
where  such  acts  will  impose  a  special  burden  on  his  property.. 
ChristopJier  v.  Mayor ^  etc.,  of  the  city  of  If.  F.,  13  Barb.  667 ; 
Roberts  v.  Mayor  of  New  York,  6  Abb.  41.  See  Ely  v.  Connolly^ 
7  Abb.  N.  S.  8.  The  proper  party  to  apply  for  an  injunction  in 
such  cases  is  the  attorney-general  or  some  one  authorized  to  act 
in  his  behalf.  But  in  case  of  special  and  private  as  well  as 
public  injury,  the  application  may  be  made  by  the  party  injured, 
lb.  See  Doolittte  v.  Siipervisors  of  Broome  Co.,  18  N.  T.  (4 
Smith)  166  ;  Pullman  v.  Mayor,  etc.,  of  New  YorJc,  64  Barb. 
169 ;  reversing  S.  C,  49  id.  67 ;  S.  C,  2  Abb.  N.  S.  29. 

So  an  injunction  may  issue  to  prevent  the  distribution  of  assets 
to  legatees  by  executors  before  the  determination  of  a  suit 
relative  to  the  estate.  Mitchell  v.  Stewart,  3  Abb.  N.  S.  260, 
An  injunction  may  be  obtained,  also,  restraining  the  transfer  of 
merchandise,  and  the  proceeds  of  other  merchandise  already 
disposed  of,  under  a  fraudulent  assignment.  Davis  v.  Orove,  2 
Rob.  134,  635 ;  S.  C,  27  How.  70.  So  an  injunction  has  been 
granted  restraining  further  transfer  of  property  from  an  old  to  a 
new  company  in  which  the  old  company  has  been  merged,  until 
the  matters  in  dispute  respecting  the  articles  of  consolidation 
have  been  determined.  Blatcliford  v.  Ross,  37  How.  110  ;  S.  C, 
6  Abb.  N.  S.  484 ;  54  Barb.  42. 

i.  To  aid  in  action.  To  warrant  the  issuing  of  a  temporary 
injunction  whwre  a  final  injunction  is  no  part  of  the  relief  de- 
manded in  the  complaint,  it  must  appear  that  there  is  an  action 
pending  between  the  parties ;  that  during  the  litigation  the  de- 
fendant is  doing,  threatening,  or  about  to  do  the  act  sought  to  be 
restrained,  and  that  such  act'  is  in  violation  of  the  rights  of  the 
plaintiff  respecting  the  subject  of  the  action  and  tends  to  render 
ineffectual  any  judgment  that  may  be  rendered  therein.    Code, 
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§  219  ;  RevbeTis  v.  Joel^  13  N.  Y.  (3  Kern.)  488 ;  Hoveyv.  McOrea, 
4  How.  31 ;  Malcolm  v.  Miller^  6  id.  466.  In  such  cases  a  tempo- 
raly  injunction  may  issue  in  aid  of  the  general  purpose  of  the 
action.  The  fact  that  a  provisional  remedy  has  been  already 
granted  to  the  plaintiff  will  be  no  bar  to  the  granting  of  the 
additional  relief  of  an  injunction,  pending  the  determination  of 
the  rights  of  the  parties  in  the  action  at  law. 

An  example  of  this  may  be  found  in  the  nature  of  replevin. 
Where  an  action  is  brought  to  recover  the  possession  of  specific 
chattels,  the  plaintiff  may,  under  section  208  of  the  Code,  require 
the  sheriff  to  take  the  property  from  the  defendant  and  deliver 
it  into  his  possession ;  and  the  defendant,  under  section  211, 
may  have  a  re-delivery  of  the  property  on  giving  the  requisite 
security.  The  plaintiff  is  not  left  to  the  bare  right  to  receive 
compensation  in  damages  in  the  event  that  a  delivery  cannot  be 
had  after  judgment  rendered  in  his  favor,  but  on  a  proper 
affidavit  may  obtain  an  injunction  restraining  the  defendant 
from  injuring,  incumbering  or  disposing  of  the  property  before 
judgment  in  his  favor.  Brpstein  v.  Berg^  13  How.  91 ;  Furniss 
V.  Brown^  8  id.  59;  Hunt  v.  Mootry^  10  id.  478.  But  the 
order  will  not  be  made  mandatory  in  effect,  as  by  commanding 
the  delivery  of  the  replevied  property  to  the  plaintiff,  or  by  re- 
straining the  further  detention,  etc. 

j.  Staying  evforcement  ofjudgmefnt  or  execution.  The  power 
of  a  court  of  equity  to  look  into  the  judgments  of  other  courts, 
and  to  relieve  against  them  on  the  ground  of  fraud  or  mistake, 
is  established  by  a  line  of  precedents  extending  from  the  time  of 
Henry  VIII  to  the  present  day.  The  principles  upon  which 
alone  the  court  will  interfere  to  restrain  the  collection  of  a  judg- 
ment are :  1.  That  to  allow  the  judgment  to  be  executed  would 
be  contrary  to  equity  and  good  conscience;  and  2.  That  the 
facts  which'  render  it  thus  inequitable  were  not  available  as  a 
defense  in  the  action  in  which  the  judgment  was  recovered, 
Clvie  V.  Potter  J  37  Barb.  199 ;  Lansing  v.  Eddy^  1  Johns.  Ch. 
49 ;  Hamal  v.  Orimm^  10  Abb.  160.  Where  a  judgment  has 
been  obtained  by  artifice  or  concealment  on  the  part  of  the 
plaintiffs,  and  the  court  where  the  fraud  has  been  perpetrated  is 
not  able  to  give  relief,  a  court  of  equity  will  prevent  the  perpe- 
trator of  the  fraud  from  using  his  judgment  to  the  injury  of  his 
adversary,  or  if  he  has  enforced  his  judgment,  the  court  will 
hold  him  as  a  trustee,  and  compel  him  to  account  for  what  he 
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has  80  received.  So  the  court  will  grant  relief  against  the 
fraudulent  use  ot^  bona  fide  judgment — as,  where  the  plaintiff 
has  himself  become  the  purchaser  of  the  defendant's  property  at 
a  grossly  inadequate  price,  through  some  artifice  or  unconscion- 
able contrivance.  Tomkins  v.  TomJcins^  3  Stockt.  612 ;  Oarlick 
V.  Mc Arthur^  6  Wis.  450 ;  HawUy  v.  Mancius^  7  Johns.  Ch. 
174, 182 ;  Mallory  v.  NorUm^  21  Barb.  424.  See  Watt  v.  Roger s^ 
2  Abb.  261 ;  Shaw  v.  DwigM,  16  Barb.  536. 

So  parties  may  enter  into  an  agreement  or  new  contract 
between  themselves,  after  the  final  determination  of  an  action, 
which  will  have  the  effect  of  superseding  and  controlling  the 
judgment  or  decree  rendered  therein.  In  such  case,  an  injunc- 
tion may  be  had  restraining  the  enforcement  of  the  decree  or 
judgment,  so  far  as  such  act  conflicts  with  the  terms  of  the  new 
contract.     Van  Wagenen  v.  La  Farge^  13  How.  16. 

t.  Staying  ecclesiastical  decrees.  The  only  ground  on  which 
the  supreme  court  can  exercise  jurisdiction  to  restrain  a  bishop 
from  prosecuting  a  sentence  of  an  ecclesiastical  tribunal,  by  pro- 
nouncing judgment  of  displacement  from  the  ministry  of  tlie 
church,  is  where  such  action  may  affect  the  civil  rights  of  the 
party  against  whom  the  decree  is  directed,  and  for  the  pro- 
tection of  which  rights  he  has  a  proper  recourse  to  the  civil 
courts,  is,  for  example,  the  right  of  exemption  from  taxation  and 
the  performance  of  certain  civil  duties.  Walker  v.  Wainwright^ 
16  Barb.  486. 

Z.  Creditofs  suit.  The  provisions  of  the  Revised  Statutes  con- 
cerning creditors'  suits  are  superseded  by  section  386  of  the  Code, 
80  far  as  they  relate  to  obtaining  a  discovery.  In  other  respects, 
except  where  the  mere  matters  of  form  have  been  abolished  by 
the  Code,  these  provisions  of  the  statutes  may  be  considered  as 
in  substance  still  in  force  and  unrepealed.  2  R.  S.  173,  §§  38, 39 ; 
CaUin  v.  Doughty^  12  How.  457 ;  Heroy  v.  Gibson^  10  Bosw. 
691 ;  Lilliendahl  v.  Fellerman^  11  How.  528  ;  S.  C,  2  Abb.  165 ; 
Griffin  v.  Dominguez,  2  Duer,  656,  658;  S.  C,  11  N.  Y.  Leg. 
Obs.  285 ;  Owen  v.  DUpignxic^  9  Abb.  180 ;  Farqueharson  v. 
EiTnbaUj  18  How.  33;  S.  C,  9  Abb.  385,  note;  Hammond  v- 
Hudson  River  Iron  &  Machine  Oo.^  20  Barb.  378;  S.  C,  11 
How.  29. 

To  enable  a  creditor  to  avail  himself  of  the  provisions  above 

referred  to,  it  is  essential  that  he  should  be  a  judgment  creditor, 

and  that  he  has  exhausted  liis  remedies  at  law  on  the  judgment, 
Vol.  n.— 7 
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by  the  issuing  of  an  execution  which  has  been  returned  unsatis- 
fied. A  simple  contract  creditor  cannot  maintain  the  action. 
Reubens  v.  Joel^  13  N.  Y.  (3  Kem.)  488 ;  Bayaud  v.  Fellows j 
28  Barb.  451 ;  Oropsey  v.  McKinney^  30  id.  47.  The  creditor  at 
large  does  not  possess  the  same  right  to  invoke  the  extraordi- 
nary power  of  a  court  of  equity  which  is  possessed  by  a  judg- 
ment creditor,  and  he  cannot  maintain  an  action  against  the 
debtor  and  his  fraudulent  assignee  to  restrain  the  latter  from 
disposing  of  the  assigned  property  and  to  have  the  assignment 
declared  void  and  the  debt  paid.  Reubens  v.  Joel,  13  N.  T. 
(3  Kern.)  488. 

But  in  a  creditor' s  suit  against  an  assignor,  to  set  aside  a 
general  assignment  as  illegal  and  void,  an  injunction  may  be 
obtained  restraining  the  defendants  from  disturbing,  holding 
possession  of,  or  in  any  manner  interfering  with  the  eflTects  of 
the  assignor.  Any  attempt  thereafter  on  the  part  of  the  assignee 
to  collect  by  action,  choses  in  action  belonging  to  the  assignor, 
will  be  treated  as  a  violation  of  the  injunction  and  a  contempt  of 
court.  Smith  v.  New  TorJc  Consolidated  Stage  Co.^  28  How.  277 ; 
S.  C,  18  Abb.  419.  See  Lansing  v.  Boston^  7  Paige,  364 ; 
Ross  V.  Cflussmany  3  Sandf.  676  ;  S.  C.,  1  Code  R.  N.  S.  91 ;  Rich- 
ardson V.  Rusty  9  Paige,  243.  So  a  creditor  may  be  restrained 
by  injunction  from  obtaining  a  judgment  against  an  insolvent 
corporation  with  a  view  of  obtaining  a  preference,  on  the  ground 
that  such  act  is  illegal  as  resulting  in  the  transfer  of  the  property 
of  the  corporation,  contrary  to  the  provisions  of  the  Revised 
Statutes.  2  R.  S.  666  (487),  §  66 ;  Gallway  v.  TT,  S.  Steam  Sugar 
Refining  Oo.,  21  How.  313  ;  S.  C,  13  Abb.  211 ;  affirmed,  36 
Barb.  266. 

m.  OriminaZ  proceedings.  In  no  case  will  the  courts  grant 
an  injunction,  or  an  order  in  the  nature  of  an  injunction,  to  stay 
proceedings  in  any  criminal  matter.  Burnett  v.  Craig^  30  Ala. 
136 ;  Holderstaffe  v.  Saunders^  6  Mod.  16 ;  Lord  MorUague  v. 
Dudmvan^  2  Ves.  Sr.  396. 

Section  8.  Patents^  copyrights^  trade-marks^  literary  produc- 
tions. 

a.  Patents.  The  courts  of  this  State  have  no  jurisdiction  to 
entertain  a  suit  instituted  to  restrain  the  infringement  of  a  patent 
right,  nor  can  such  jurisdiction  be  conferred  by  the  consent  of 
the  parties.  The  Federal  courts  have  exclusive  jurisdiction  over 
such  suits  under  the  constitution  and  laws  of  the  United  States. 
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At  common  law,  authors  and  inventors  had  no  exclusive  right  to 
the  benefit  of  their  productions,  and,  independent  of  the  act  of 
congress,  they  have  acquired  none  under  the  statutes.  Dudley  v. 
Mayhew^  3  N.  YT  (3  Comst.)  9  ;  Oibson  v.  Woodworth^  8  Paige, 
132. 

In  the  Federal  courts,  however,  a  party  may,  in  proper  cases, 
restrain  the  infringement  of  a  patent  or  copyright  by  injunction. 
SossUer  v.  Hall^  32  How.  226. 

In  one  instance,  an  injunction  was  granted  in  the  supreme 
court  of  this  State,  restraining  the  disclosure  of  a  process  of 
brewing  ales,  which  the  plaintiff  alleged  was  an  invention  of  such 
a  nature  that  it  could  not  be  patented,  and  that  the  secret  was 
imparted  to  the  defendants  under  an  express  agreement  that  it 
should  not  be  imparted  by  them  to  others.  Hammer  v.  Barnes, 
26  How.  174. 

6.  Copyrights.  The  rule  just  stated  in  regard  to  patents 
applies  to  copyrights.  The  courts  of  this  State  have  no  jurisdic- 
tion to  grant  an  injunction  restraining  an  infringement  of  a 
copyright.  Dudley  v^  Mayhew,  3  N.  Y.  (3  Comst.)  9  ;  Palmer 
V.  Be^m,  36  How.  222 ;  S.  C,  7  Eob.  530  ;  5  Abb.  N.  S.  130. 

c.  Trade-marJcs.  The  law  of  trade-marks  is  of  recent  origin 
and  may  be  comprehended  in  the  proposition  that  "a  dealer  has 
a  property  in  his  trade-mark."  The  ownership  is  allowed  to 
him,  that  he  may  have  the  exclusive  benefit  of  the  reputation 
which  his  skill  has  given  to  the  articles  made  by  him,  and  that 
no  other  person  may  be  able  to  sell  to  the  public  as  his  that 
which  is  not  his.  Olark  v.  Clark,  25  Barb.  76.  Any  person  who, 
by  his  skill,  industry  or  enterprise,  has  produced  or  brought 
into  market  or  service  some  commodity  or  article  of  use,  conve- 
nience, utility  or  accommodation,  and  affixed  to  it  a  name, 
mark,  device  or  symbol  which  serines  to  designate  it  as  his,  is 
entitled  to  be  protected  in  that  designation  from  encroachment, 
flo  that  he  may  have  the  benefit  of  his  skill,  industry  or  enter- 
prise, and  the  public  be  protected  from  the  fraud  of  imitators. 
Congress  and  Empire  Spring  Co.  v.  High  Rock  Congress  Spring 
Co.,  57  Barb.  526 ;  S.  C.  reversed,  45  N.  Y.  (6  Hand)  291 ; 
8.  C,  10  Abb.  N.  S.  348.  Property  in  trade-marks  is  not 
property  in  the  words,  letters,  marks  or  symbols  as  things,  or  as 
signs  of  thought,  or  as  productions  of  the  mind,  like  that  of 
patent  or  copy-right,  but  simply  and  solely  property  as  a  means 
of  designating  things,  the  things  thus  designated  being  the 
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production  of  human  skill  or  industry,  whether  of  the  mind,  or 
the  hands,  or  a  combination  of  both,  or  a  production  of  nature, 
which  by  individual  industry,  sagacity  and  enterprise  has 
become  universally  known,  and  its  peculiar  properties  recognized 
under  a  certain  distinctive  title,  and  this  property  has  no  exist- 
ence apart  from  the  thing  designated,  or  separable  from  its 
actual  use  in  accomplishing  the  present  and  immediate  purpose 
of  its  being.  Id.     See  Upton  on  Trade-marks,  4,  5. 

The  owner  of  an  original  trade-  mark  has  an  undoubted  right 
to  be  protected  in  the  exclusive  use  of  all  the  marks,  forms  or 
symbols  that  were  appropriated  as  designating  the  true  origin 
or  ownership  of  the  article  or  fabric  to  which  they  are  affixed  ; 
but  he  has  no  right  to  an  exclusive  use  of  any  words,  letters, 
figures  or  symbols,  which  have  no  relation  to  the  origin  or  owner- 
ship of  the  goods,  but  are  only  meant  to  indicate  their  name  or 
quality.  Amoskeag  Manvfdcturing  Go.  v.  Spear ^  2  Sandf .  699  ; 
S.  C,  7  N.  Y.  Leg.  Obs.  301 ;  Stokes  v.  Landgraff,  17  Barb.  608. 
See,  also,  Billet  v.  Carlier^  11  Abb.  N.  S.  186 ;  Nevmian  v.  Alvord^ 
49  Barb.  588 ;  Messerole  v.  Tynberg,  4  Abb.  N.  S.  410 ;  36  How. 
14 ;  Congress  Spring  Co.  v.  High  Rock  Spring  Co.,  45  N.  Y.  (6 
Hand)  291 ;  S.  C,  10  Abb.  N.  S.  348. 

An  injunction  ought  to  be  granted  whenever  the  design,  appar- 
ent or  proved,  of  a  person  who  imitates  a  trade-mark,  is  to  impose 
his  own  goods  upon  the  public  as  those  of  the  owner  of  the  mark, 
and  the  imitation  is  such  that  the  success  of  the  design  is  a  prob- 
able, or  even  a  possible  consequence  ;  and  an  injunction  must 
be  granted  whenever  the  public  is  in  fact  misled,  whether  inten- 
tionally or  otherwise,  by  the  adoption  of  marks,  forms  or  symbols 
which  the  party  who  first  employed  them  had  a  right  to  appro- 
priate. Id.  Burnett  v.  Fhalen,  3  Keyes,  594  ;  S.  C,  3  Trans. 
App.  167 ;  5  Abb.  N.  S.  212 ;  9  Bosw.  102 ;  Clark  v.  Clurk,  25 
Barb.  76 ;  Wolfe  v.  Ooulard,  18  How.  64 ;  Arnoskeag  Manufac- 
turing Co.  V.  Oarner,  65  Barb.  151 ;  S.  C,  6  Abb.  N.  S.  266  ; 
Newman  v.  Alvord,  49  Barb'.  588  ;  affirming  S.  C,  35  How.  108. 
The  protection  given  by  the  courts  to  trade-marks  is  not  based 
upon  the  principle  of  individual  rights  alone,  but  on  the  broader 
principle  of  protecting  the  public  from  deceit. 

Where  a  well-known  and  long-published  newspaper  was 
printed  under  the  name  of  the  National  Police  Gazette,  an 
injunction  was  granted  upon  this  principle  restraining  the  pub- 
lication of  a  rival  paper,  under  the  name  of  the  United  States 
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Police  Gazette.    Matsell  v.  Flanagan^  2  Abb.  N.  S.  459.    See 
BeU  V.  Looke^  8  Paige,  75 ;  Snowden  v.  Nodh^  1  Hopk.  347. 

d.  Literary  productions^  1.  Unpublished  manuscript  It 
is  sometimes  difficult  to  decide  between  the  conflicting  claims  of 
aiithors  as  to  the  right  to  publish  as  original  the  alleged  produc- 
tions of  the  mind  of  either.  It  is  not  always  easy  to  determine 
what  constitutes  the  piracy  of  a  literary  work.  It  is  allowable 
to  make  a  bona  fide  extract,  quotation,  abridgment,  or  use  of 
the  common  material  in  the  composition  of  a  published  work. 
Bell  V.  Walker,  1  Bro.  Ch.  451 ;  Gyles  v.  Wilcox,  2  Atk.  143 ; 
Bvtterworth  v.  Robinson,  5  Ves.  709  ;  Carey  v.  Faden,  id.  24 ; 
Carnan  v.  Bowles,  2  Bro.  Ch.  80.  This  rule  as  to  the  right  of 
making  extracts,  quotations,  or  abridgments,  does  not  apply  to 
unpublished  manuscript.  But,  by  publishing  his  manuscript, 
an  author  makes  his  works  public  property,  subject  only  to 
the  protection  of  a  copyright.  The  author  of  an  unpublished 
manuscript  has  an  exclusive  right  of  property  therein  at  com- 
mon law ;  a  right  which  entitles  him  to  determine  for  himself 
whether  the  manuscript  shall  be  published  at  all,  and  in  all 
cases  to  enjoin  its  publication  by  another.  This  right  is  absolute 
and  exclusive,  and  remains  in  the  author  and  his  representatives, 
even  where  the  material  property  has,  with  his  consent,  been 
vested  in  another.  The  gift  of  manuscript  carries  with  it  no 
license  to  publish,  except  by  exj^ress  agreement.  Woolsey  v. 
Jvdd,  4  Duer,  379  ;•  S.  C,  11  How.  49 ;  Palmer  v.  Dewitt,  36  How. 
222 ;  S.  C,  7  Eob.  530 ;  5  Abb.  N.  S.  130 ;  DuJce  of  Queensbury 
V.  Shebbeare,  2  Eden,  329 ;  Thompson  v.  Stanhope,  Ambler,  737. 
As  the  right  to  the  control  of  manuscript  depends  on  its  being 
unpublished,  and  the  protection  of  the  court  is  granted  against 
an  unauthorized  publication,  it  becomes  important  to  know  what 
constitutes  publication.  Publication  may  be  either  by  words, 
by  writing,  printing  in  newspapers,  magazines,  or  by  lectures, 
sennons  (oral  or  written),  or  by  dramatic  representation.  If,  by 
any  of  these  modes,  the  public  become  possessed  of  the  contents 
of  a  manuscript,  without  restrictions,  express  or  implied,  it  wUl 
be  regarded  as  such  a  publication  as  divests  the  author  of  his 
common-law  rights,  and  further  publication  by  printing  cannot 
be  restrained  by  injunction.  Keene  v.  Olark,  5  Rob.  38 ;  Palmer 
V.  DeWitt,  36  How.  222 ;  S.  C,  7  Rob.  530 :  5  Abb.  N.  S.  130. 
The  case  last  cited  was  reversed  at  general  t^rm,  and  it  was  there 
held  that  the  public  representation  of  a  drama,  which  the  author 
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still  retained  in  manuscript  and  used  before  the  public  for  his 
private  pecuniary  benefit,  is  not  a  publication,  and  does  not 
entitle  any  person  to  procure,  print,  publish  and  offer  for  sale 
printed  copies  of  such  drama  without  the  author's  consent. 
Palmer  v.  DeWitt,  40  How.  293;  S.  C,  2  Sweeny,  530;  S.  C. 
affirmed,  47  N.  Y.  (2  Sick.)  632. 

2  d.  PvMication  of  letters.  Although  the  power  of  the  courts 
of  the  United  States  to  restrain  by  injunction  the  publication  of 
private  letters,  contrary  to  the  wishes  of  the  writer,  has  been 
doubted  by  eminent  authority,  it  is  clear  that  the  courts  of  this 
State  have  jurisdiction  to  resliain  the  publication  of  such  letters, 
even  where  they  have  been  transmitted  to  the  person  to  whom 
they  were  addressed.  Woolsey  v.  Judd^  4  Duer,  379  ;  S.  C,  11 
How.  49;  Palmer  v.  Dewitt,  36  id.  222;  S.  C,  7  Eob.  630;  5 
Abb.  N.  S.  130  ;  Eyre  v.  mgl)ee,  15  How.  45 ;  S.  C„  35  Barb. 
602 ;  22  How.  198 ;  Grig  shy  v.  Breckinridge,  2  Bush  (Ky.),  480. 
The  receiver  of  a  private  letter  can  only  justify  its  publication 
by  a  necessity  of  vindicating  his  own  rights  or  character.  lb. 

3  d.  Public  lectures.  According  to  the  practice  of  the  English 
courts  and  the  courts  of  some  of  the  States  of  this  country,  an 
injunction  may  be  granted,  restraining  the  publication  for  profit 
of  lectures  delivered  orally,  and  taken  down  in  shorthand  by 
the  pupils.  Abernethy  v.  Hvtchison^  1  H.  &  Tw.  28  ;  S.  C,  3  L. 
J.  Chanc.  209.  The  oral  delivery  of  lectures  for  the  instruction  of 
pupils  is  not  siioh  a  publication  of  them  as  to  divest  the  lecturer 
of  his  common-law  right  to  their  control.  Bartlett  v.  Crittenden^ 
4  McLean,  300  ;  5  id.  32.  Nor  is  it  a  publication  for  a  teacher 
to  allow  his  pupils  to  copy  his  manuscript  lectures.  lb. 

4  d.  Oil  paintings.  Literary  property  exists  in  an  oil  paint- 
ing, and  the  right  to  reproduce  such  painting  is  property  at 
common  law,  irrespective  of  copyright  statutes.  This  right  is 
assignable,  and  the  assignee  thereof  may  restrain  by  an  injunc- 
tion any  party  from  making  and  selling  any  copies  of  such 
painting,  in  the  form  of  photographs  or  otherwise.  Oertel  v. 
Wood^  40  How.  10.     But  see  Orstel  v.  Jocoby^  44  id.  179. 

6  d.  Musical  composition.  Literary  property  exists  also  in 
an  uncopyrighted  musical  composition ;  and  the  author  may,  by 
injunction,  restrain  its  unauthorized  publication  by  third  parties, 
so  long  as  the  exclusive  right  of  property  remains  in  him.  But 
when  the  author  publishes  the  composition  the  exclusive  right 
of  property  therein  is  gone,  and  no  injunction  will  lie  to  restrain 
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farther  publication  by  others.  Thus,  where  an  author  leaves 
copies  of  an  uncopyrighted  song,  in  the  form  of  sheet  music, 
with  a  dealer  for  sale,  but  with  instructions  not  to  sell  before  a 
specified  time,  a  sale  of  such  copies,  after  the  expiration  of  that 
time,  will  be  a  complete  dedication  to  the  public  of  the  author's 
right  in  the  work  from  and  after  that  date,  and  no  injunction 
will  lie  to  restrain  further  publication  by  third  parties.  WaU  v. 
Oiyrdon,  12  Abb.  N.  S.  349. 

Section  9.  Personal  rights  or  pecnlior  relations. 

a.  Partners.  As  a  general  rule,  partnership  agreements  are 
binding  upon  the  parties,  and  they  must  adhere  to  them.  But 
where  there  is  a  breach  of  covenants  by  one  partner,  which  in 
its  consequences  would  be  so  important  as  to  authorize  the 
party  complaining  to  call  for  a  dissolution,  before  the  copart- 
nership could  be  dissolved  by  the  efflux  of  time,  the  complainant 
majr  have  an  injunction.    Henn  v.  WoZshy  2  Edw.  Ch.  129. 

In  general,  the  continued  and  positive  misconduct  of  a  partner 
in  relation  to  partnei*ship  affairs,  by  which  permanent  injury 
may  result  to  the  partnership,  or  its  future  existence  be  endan- 
gered, will  be  sufficient  ground  for  the  issuing  of  an  injunction 
restraining  such  acts.  Hood  v.  Aston^  1  Russ.  412 ;  Miles  v. 
Thomas^  9  Sim.  606. 

As  a  general  ^e,  a  court  of  equity  will  interfere  by  injunc- 
tion or  will  grant  a  receiver,  only  where  the  plaintiff  asks  and 
makes  a  case  for  a  dissolution.  JacJcson  v.  De  Forest^  14  How. 
81 ;  Waters  v.  Taylor^  15  Ves.  10 ;  Marshall  v.  Caiman^  2 
Jac.  &  Walk.  266.  But  this  rule  is  not  without  exceptions. 
CharUon  v.  PovZter^  19  Ves.  148,  note ;  Walworth  v.  HoU^  4 
Mylne  &  Cr.  619 ;  Richardson  v.  Hastings^  7  Beav.  301. 

After  the  dissolution  of  a  partnership,  any  unauthorized  inter- 
ference with  the  partnership  property  by  any  partner  not 
authorized  to  wind  up  the  partnership  affairs  may  be  restrained 
by  injunction.  Smith  v.  DanverSy  5  Sandf.  669.  See  McCarthy 
V.  Peake,  18  How.  138 ;  S.  C,  9  Abb.  164,  167;  McGracTcan 
V.  Ware,  3  Sandf.  688 ;  S.  C,  1  Code  R.  N.  S.  215.  And  the 
partner  so  authorized  may  be  enjoined  from  misapplying  the 
partnership  funds.  Beoeau  v.  Fowler,  2  Paige,  400.  See  Cory 
V.  Long,  2  Sweeny,  491. 

6.  Corporations.  Upon  a  civil  action  being  commenced  by 
the  attorney -general  in  the  supreme  court,  it  shall  have  the 
power  to  restrain,  by  injunction,  any  corporation  from  assuming 
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or  exercising  any  franchise,  liberty  or  privilege,  or  transacting 
any  business  not  allowed  by  the  charter  of  such  corporation ; 
and  in  the  same  manner,  to  restrain  any  individuals  from  exer- 
cising any  corporate  rights,  privileges  or  franchises  not  granted 
to  them  by  the  laws  of  this  State. 

Such  injunctions  may  be  issued  before  the  coming  in  of  the 
answer,  upon  satisfactory  proof  that  the  defendants  complained 
of  have  usurped,  exercised  or  claimed  any  franchise,  privilege, 
liberty  or  corporate  right  not  granted  to  them ;  and  after  the 
coming  in  of  the  answer,  such  injunction  may  be  continued 
until  judgment  at  law  shall  have  been  had.  2  R.  S.  463,  464 
(484),  §§  39,  40. 

These  provisions  of  the  Revised  Statutes  are  retained  under 
the  Code.  Code,  §  471.  It  is  further  provided,  that  the  supreme 
court  shall  have  jurisdiction  over  directors,  managers,  and  other 
trustees  and  officers  of  corporations,  to  set  aside  all  alienations 
made  by  them  contrary  to  the  provisions  of  law,  or  for  purposes 
foreign  to  the  lawful  business  and  objects  of  such  corporation, 
in  cases  where  the  person  receiving  such  alienation  knew  the 
purpose  for  which  the  same  was  made,  and  to  restrain  and  pre- 
vent any  such  alienation  in  cases  where  it  may  be  threatened,  or 
there  may  be  good  reason  to  apprehend  it  will  be  made.  2 
R.  S.  462  (482),  §  32.  See  §§  42,  43.  But  the  visitorial  powers 
conferred  on  the  supreme  court  by  this  act  can  be  exercised  only 
on  an  application  made  at  the  instance  of  the  attorney-general, 
or  of  a  creditor  of  the  corporation,  or  of  a  director,  trustee  or 
other  officer  having  a  general  superintendence  of  its  concerns. 
Howe  V.  Deuel,  43  Barb.  504 ;  PeopleY.  Brie  R.  JR.  Co.,  36  How.  129. 
Provisions  are  also  made  for  restraining  the  officers  of  insolvent 
moneyed  corporations  from,  in  any  manner,  exercising  any 
control  over  the  assets  of  the  corporation,  at  the  suit  of  the 
attorney-general  in  behalf  of  the  people,  or  any  creditor  or 
stockholder.     2  R.  S.  464  (484). 

Any  stockholder  of  a  moneyed  corporation  may  enjoin  the 
payment  of  a  dividend  from  the  funds  of  the  corporation  when 
it  appears  that  such  act  would  be  a  misapplication  of  the  funds, 
there  being  no  money  earned  for  such  purpose.  Carpenter  v. 
JH^ew  York  and  Nev)  Haven  JR.  JR.,  5  Abb.  277.  But  a  stock- 
holder can  only  claim  the  intervention  of  the  court  to  protect  the 
corporate  property  when  it  is  threatened  with  waste  or  misappli- 
cation, lb.     So  a  municipal  corporation  may  be  restrained  by 
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injunction  from  the  performance  of  any  act  contrary  to  statute 
or  tainted  with  fraud.  Pullman  v.  Mayor  of  New  TorJc^  54 
Barb.  169  ;  reversing  S.  C,  2  Abb.  N.  S.  29 ;  49  Barb.  67. 

In  general,  corporations  may  be  restrained  from  committing 
any  act  that  will  violate  the  obligation  which  rests  alike  upon 
owners  of  land,  whether  corporations  or  individuals,  to  so  use 
their  property  that  adjacent  proprietors  shall  be  secure  in  the 
enjoyment  of  their  estates.  Brower  v.  Mayor ^  etc.,  of  New  TorJc^ 
3  Barb.  254 ;  Oriffin  v.  Mayor ^  etc.,  of  New  Torkj  9  N.  T.  (5 
Seld.)  466,  461 ;  Clarlc  v.  Mayor ^  etc.^  of  Syra/mse^  13  Barb.  32 ;  ' 
Baldwin  v.  aty  of  Buffalo,  29  id.  396 ;  S.  C.  affirmed,  35  N.  T. 
(8  Tiff.)  375  ;  31  How.  641,  note. 

c.  Ptiblic  officers.  An  injunction  will  lie  to  restrain  the 
enforcement  of  an  invalid  ordinance  of  the  Metropolitan  Board 
of  Health  {Schuster  v.  Metnypolitan  Board  of  Health,  49  Barb. 
450) ;  so  an  injunction  will  lie  to  restrain  the  Croton  Aqueduct 
Board  from  cutting  off  the  croton  water  for  the  non-payment  of 
illegal  rates.  Oromwell  v.  Stephens,  3  Abb.  N.  S.  26 ;  S.  C,  2 
Daly,  15. 

d.  JExecutorSy  assignees,  etc.  It  is  a  well-settled  principle  of 
equity  that  an  executor  or  other  trustee,  who  mismanages  or  puts 
the  assets  in  jeopardy  by  his  insolvency,  either  existing  or  im- 
pending, should  be  prevented  from  further  interfering  with  the 
estate,  and  that  the  fund  should  be  withdrawn  from  his  hands. 
Ehnendorf  v.  Lansing,  4  Johns.  Ch.  562 ;  Wood  v.  Brown,  34 
N.  Y.  (7  Tiff.)  337 ;  Burt  v.  Burt,  41  N.  Y.  (2  Hand)  46 ;  Orans- 
ton  V.  Plumb,  64  Barb.  59. 

So  an  injunction  may  issue  to  restrain  executors  from  making 
a  distribution  of  the  assets  of  a  testator,  pending  the  final  deter- 
mination of  a  suit  brought  by  the  executors  against  the  surviving 
partners  of  the  testator,  to  close  up  the  estate,  where,  in  such 
cases,  the  defendants  interpose  a  counterclaim  for  moneys  with- 
drawn from  the  firm  by  the  deceased  during  his  life-time,  and 
without  the  consent  of  his  copartners.  Mitchell  v.  Stewart,  3 
Abb.  N.  S.  250.    See  Trust  Funds,  Assets,  etc. 

e.  Married  women.  Since  the  enactment  of  the  statutes  in 
relation  to  the  rights  of  married  women,  many  of  the  old  rules 
in  relation  to  the  equitable  rights  of  married  women  have  become 
obsolete.  The  acts  that  would  authorize  the  interference  of  a 
court  of  equity  in  behalf  of  the  husband  will,  in  general,  justify 
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such  interference  in  behalf  of  the  wife,  so  far  at  least  as  concerns 
her  separate  estate. 

Independent  of  the  statutes  of  1848,  1849,  courts  of  equity,  in 
cases  of  divorce  or  separation,  have  the  power  of  restoring  to  the 
wife  the  whole  or  a  portion  of  her  property,  and  of  restraining 
the  husband  from  receiving  gifts  or  legacies  to  her  after  such 
divorce  or  separation.  Hol/mes  v.  Holmes^  4  Barb.  296.  So, 
pending  an  action  for  a  limited  divorce,  an  injunction  may 
issue  restraining  the  husband  from  selling  or  disposing  of  his 
property,  or  removing  the  same  out  of  the  jurisdiction  of  the 
court  pendente  lite.  Vermilyea  v.  Vermilyea^  14  How.  470. 
See  Rose  v.  Rose^  11  Paige,  166. 

/.  Attorneys  and  counsel.  Courts  of  equity  regard  the  neces- 
sity of  preserving  inviolate  the  confidential  relations  of  attorney 
and  client  as  of  so  much  importance  to  the  J)roper  administration 
of  justice,  that  any  violation  of  professional  confidence  will  be 
restrained  by  injunction. 

Where  an  attorney  is  professionally  employed,  any  communi- 
cation made  to  him  by  his  client,  with  reference  to  the  object  or 
subject  of  such  employment,  is  under  the  seal  of  professional 
confidence,  and  is  entitled  to  protection  as  a  privileged  commu- 
nication. This  seal  of  confidence  is  not  the  seal  of  the  attorney 
but  of  his  client,  and  once  fixed  remains  forever  unless  removed 
by  the  consent  of  the  client.  Bank  of  Utica  v.  Mersereau,  3 
Barb.  Ch.  528,  596.  But,  as  it  is  the  duty  of  an  attorney  to 
prosecute  his  client's  rights,  it  is  improper  to  enjoin  him  in  aa 
action  brought  to  restrain  proceedings  at  law  unless  something 
more  is  alleged  against  him  than  the  mere  performance  of  the 
ordinary  duties  of  attorney  or  counsel.  Mayor ^  etc.,  of  the  city 
of  New  YorJc  v.  Conover^  5  Abb.  262. 

g.  Tenants  in  common.  An  injunction  lies  to  stay  waste 
between  tenants  in  common  in  certain  special  cases ;  as  where 
defendant  is  insolvent,  or  the  defendant  in  possession  is  com- 
mitting acts  of  waste,  destructive  to  the  estate,  and  not  needed 
for  the  necessary  use  of  the  farm.  Hawley  v.  Clowes^  2  Johns. 
Ch.  122 ;  Twort  v.  Twort,  16  Ves.  128. 

Section  10.  Performance  of  contracts. 

a.  Personal  services.  As  a  general  rule,  a  court  of  equity  will 
not  interfere  to  restrain,  by  injunction,  a  violation  of  a  restrictive 
covenant  in  a  contract  in  relation  to  ordinary  business  trans- 
actions, but  the  aggrieved  party  will  be  left  to  his  remedy  at  law. 
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As  in  case  of  an  agreement  between  an  artisan  and  his  employer, 
that  the  former  shall  work  for  the  latter  and  for  no  other  person, 
the  court  will  not  enforce  the  negative  covenant.  Full  redress 
for  any  injury  that  may  arise  from  a  breach  of  such  covenant 
may  be  recovered  in  an  action  af  law,  in  the  form  of  damages. 
HaigM  v.  Badgeley^  16  Barb.  499.  But  there  are  cases  in  which 
the  nature  of  the  services  to  be  rendered  are  such  as  to  preclude 
the  possibility  of  giving  to  the  injured  party  adequate  compen- 
sation in  damages ;  as  where  the  services  involve  the  exercise  of 
powers  of  the  mind,  as  of  writers  and  performers.  In  such  cases 
the  court  will,  in  its  discretion,  enforce  the  negative  covenants  of 
the  contract.  The  line  of  distinction  is  this :  When  the  services 
to  be  rendered  are  purely  intellectual,  and  are  peculiar  and  indi- 
vidual in  their  character,  the  court  will  interfere  by  injunction  in 
^d  of  a  special  performance ;  but  when  the  services  are  material 
and  mechanical,  the  remedy  is  in  an  action  for  damages.  Hayes 
V.  WHlio^  11  Abb.  N.  S.  167 ;  Fredricks  v.  Mayer,  13  How.  666 ; 
S.  C.  affirmed,  1  Bosw.  227 ;  ButZer  v.  Oalletti,  21  How.  466.  See 
UanJi  V.  BlacJcman,  60  Barb.  329. 

b.  Usury.  In  an  action  to  recover  back  certain  usurious  notes 
made  by  the  plaintiflT,  and  for  the  return  of  stocks,  bonds,  judg- 
ments, etc.,  left  as  security,  and  for  an  injunction  and  receiver,  a 
temporary  injunction  may  properly  issue  restraining  the  defend- 
ant from  selling  or  assigning  or  in  any  way  disposing  of  the  notes, 
judgments,  bonds,  stocks,  etc.,  and  from  collecting  the  judgments. 
But  if  the  solvency  of  the  defendant  is  beyond  doubt  and  the 
alleged  equities  are  positively  denied  by  the  answer,  the  prelimi- 
nary injunction  will  be  denied.  Not  so,  however,  if  the  denial 
is  evasive.     Storer  v.  Coe,  2  Bosw.  661. 

c.  Sailing  of  vessels.  In  cases  of  dispute  between  joint  owners 
of  a  vessel  the  court  applies  the  rule  of  admiralty,  and  gives  the 
majority  in  interest  the  possession  and  control,  where  there  is 
such  majority,  and  where  there  is  not,  orders  the  vessel  sold  and 
at  the  same  time  restrains  both  parties  from  using  her.  Fwrniss 
V.  BtowUj  8  How.  69. 

Section  11.  Fraud. 

a.  In  general.  The  peculiar  power  granted  to  a  court  of  equity, 
to  restrain  proceedings  at  law  by  a  party  who  has  gained  an  undue 
advantage  over  another  by  means  of  fraud,  has  been  already  j 

discussed  under  the  head  of  '' restraining  actions  or  suits."   §  7,  I 

ante,  41,  43.    In  a  previous  section,  in  relation  to  personal  prop- 
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erty  {ante^  29,  30,  §  2,  a,  h)  the  power  of  the  court  to  compel  the 
cancellation  of  negotiable  instruments  fraudulently  obtained, 
and  to  restrain  the  transfer  of  stocks  fraudulently  issued,  has 
been  treated  at  length. 

Section  12.  Accident  and  mistake. 

a.  In  general.  So,  in  a  former  section,  equitable  relief  against 
consequences  of  accident  and  mistake  in  proceedings  at  law 
have  been  briefly  noticed.  See  §  7,  a/ife,  41.  In  that  section  will  be 
found  the  application  of  the  general  rule,  that  a  court  of  equity 
will  interfere  in  all  cases  to  prevent  the  conversion  of  a  court  of 
law  into  an  instrument  of  injustice,  in  the  perpetuation  and 
enforcement  of  wrongs  arising  from  fraud,  accident  or  mistake. 
See,  also,  Eraerson  v.  TJ dally  13  Vt.  477 ;  Briggs  v.  Shaw^  15  id. 
78 ;  Wingate  v.  Haywood,  40  N.  H.  437 ;  If/'ew  York  &  New 
Haven  R.  R.  Co,  v.  Schuyler,  17  N.  Y.  (3  Smith)  592,  599 ;  S.  C, 
7  Abb.  41 ;  8  id.  239 ;  Wood  v.  Seely,  32  N.  Y.  (5  Tifl^.)  105, 113. 

Section  13.  Miscellaneous  cases. 

a.  Public  injuries.    Although  the  legislative  branch  of  a 
municipal  corporation  may  not  be  restrained  from  legislating  in 
any  manner,  whether  improperly  or  otherwise,  yet  an  injunction 
order  may  issue  to  prevent  the  result  of  illegal  legislation,  and 
the  carrying  out  of  measures  manifestly  in  violation  of  law. 
Pe<yple  v.  Mayor,  etc,,  of  New  York,  9  Abb.  263 ;  S.  C,  10  id.  144 ; 
32  Barb.  35 ;  19  How.  165 ;   Whitney  v.  Mayor  of  New  York,  28 
Barb.   233  ;    Baldwin  v.   City  of  Buffalo,  29  id.  396 ;   S.  C. 
affirmed,  35  K  Y.  (8  Tiff.)  374  ;  31  How.  641,  note.    This  rule 
applies  to  the  prevention  of  a  public  injury  arising  from  an  ille- 
gal appropriation  of  the  public  funds.    Roberts  v.  Mayor,  etc.,  of 
New  York,  5  Abb.  41.    Or,  the  execution  of  a  contract  hostile  to 
the  public  interests  and  contrary  to  a  valid  statute,  or  tainted 
with  fraud.    PTiUman  v.  Mayor  of  New  York,  2  Abb.  N.  S.  29  ; 
S.   C,   49  Barb.  57;    S.  C.  reversed,  54  id.   169;    People  v. 
Mayor  of  New  York,  32  id.   102.    Or,  the  continuance  of  a 
public  nuisance.     Weimwre  v.  Story,  22  Barb.  414 ;  S.  C,  3  Abb. 
262.    So,  the  illegal  or  wrongful  act  of  an  individual,  resulting 
in  a  public  injury,  may  be  restrained  by  injunction.    Davis  v. 
Lambertson,  66  Barb.  480;  People  v.   Ghdchess,  48  id.   656. 
'  See  "  Nuisance,'*^  art.  II,  letter  i,  anie,  19. 

Section  14.  By  whom  obtainable. 

a.  In  general.    Where  the  acts  sought  to  be  restrained  con- 
Btitute  a  public  wrong,  the  proper  party  to  seek  relief  is  the 
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State,  or  some  officer  authorized  to  act  in  its  behalf.  An  injunc- 
tion cannot  be  obtained  by  a  private  individual  in  such  cases, 
imless  he  can  show  that  the  act  complained  of  involves  some 
peculiar  damage  to  his  individual  interests.  Doolittle  v.  Super- 
visars  o/Brovm  Co.,  18  N.  Y.  (4  Smith)  155 ;  S.  C,  16  How.  612 ; 
MUhau  V.  Sharp,  27  N.  Y.  (13  Smith)  611^  625 ;  S.  C,  28  Barb. 
228 ;  7  Abb.  220  ;  My  v.  CoriTiolly,  7  Abb.  N.  S.  8  ;  Stephens  v. 
HdUey,  4  Trans.  App.  261 ;  S.  C,  37  N.  Y.  (10  Tiff.)  344 ;  Orea- 
ton  V.  Griffin,  4  Abb.  N.  S.  310.  But  in  the  cases  falling  under 
this  rule,  the  wrong  must  be  one  common  to  the  people  of  the 
State  in  their  collective  capacity,  and  not  restricted  to  the  resi- 
dents of  a  particular  town ;  as  where  the  object  of  an  action  is 
to  restrain  the  commissioners  of  some  particular  town  from  issu- 
ing town  bonds  under  the  railroad  act,  on  the  ground  of  non-per- 
formance with  the  requirements  of  that  act,  the  attorney-general 
is  not  the  proper  person  to  bring  that  action.  People  v.  Miner, 
2  Lans.  396  ;  1  eople  v.  Clark,  63  Barb.  171.  The  power  to  main- 
tain an  action  of  this  character  is  not  conferred  on  him  by  the 
Code  or  the  common  law.  lb. 

An  injunction,  restraining  acts  of  waste,  may  be  obtained  in 
proper  cases  by  a  remainder -Taan  or  reversioner ;  1  R.  S.  750, 
8  8 ;  3  R.  S.  (5th  ed.)  39,  §  8 ;  Yan  Deusen  v.  Young,  29  N.  Y. 
(2  Tiff.)  9;  27  How.  600,  note;  reversing  S.  C,  20  Barb.  9; 
Weatherhy  v.  Wood,  29  How.  404.  By  a  landlord;  Hanson 
V.  Gardiner,  7  Ves.  305.  Purchasers  of  an  interest  in  land 
under  an  undisputed  executory  contract ;  Norway  v.  Rowe,  19 
Ves.  144,  155 ;  Crockford  v.  Alexander,  15  id.  138.  Trustees 
in  whom  a  legal  estate  is  vested ;  Garth  v.  Cotton,  1  Dickens,  183. 
Terumts  in  common  and  joint  tenants  ;  Twort  v.  Twort,  16  Ves. 
132 ;  Hawley  v.  Clowes,  2  Johns.  Ch.  122.  Heir  at  law ;  3  R.  S. 
(5th  ed.)  621,  §  4.  A  mortgagee;  Watson  v.  ifunter,  6  Johns. 
Ch.  169.  A  surety  of  a  mx/rtgage  debt;  Johnson  v.  White,  11 
Barb.  194.  See  Spear  v.  Cutter,  4  How.  175 ;  S.  C.,  5  Barb.  486 ; 
2  Code  R.  100 ;  or  a  graniee  of  the  owner  of  an  estate  for  life. 
Kaiie  V.  Yanderhurgh,  1  Johns.  Ch.  11. 

A  defendant  can  have  an  injunction  only  on  service  of  a  com- 
plaint in  the  nature  of  a  cross  suit.  Thurshy  v.  Mills,  1  Code 
R.  83.    See  45  N.  Y.  (6  Hand)  637,  650. 

Section  15.  Against  whom. 

a.  In  general.  An  injunction  restraining  waste  may  be  ob- 
tained against  a  guardian,  a  tenant  by  the  curtesy,  a  tenant  in 
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dower,  a  tenant  from  year  to  year,  a  mortgagor,  or  a  mortgagee 
in  possession.    See  Waste^  letter  g^  ante^  16. 

In  general,  an  injunction  order  can  only  go  against  a  party  to 
the  action.  Watson  v.  Fuller^  9  How.  425 ;  Edmumston  v. 
McLoud^  19  Barb.  356 ;  Batterman  v.  Finn^  82  How.  501 ;  S.  C, 
34  id.  108 ;  40  N.  T.  (1  Hand)  501 ;  People  ex  rel.  Mayor  of 
New  York  v.  New^  York  Common  PUas^  3  Abb.  181 ;  Rorke  v. 
RusseU^  2  Lans.  244.  But  see  MaUer  of  Hemiup^  2  Paige,  317 ; 
Thompson  v.  Brown^  4  Johns.  Ch.  619,  643. 


ARTICLE  III.. 

IK  WHAT  OASES  NOT  ALLOWED. 

Section  1.  Real  property. 

a.  Sale  of  land.  As  a  general  rule,  an  injunction  will  not  be 
granted  restraining  any  alienation  or  disposition  of  real  prop- 
erty during  the  pendency  of  an  action  in  relation  thereto,  where 
the  rights  of  the  plaintiff  are  fully  protected  by  the  filing  of  a 
notice  of  Us  pendens.  And  this  rule  will  be  strictly  observed 
where  the  plaintiff's  rights  to  ultimate  relief  are  doubtful,  or 
the  defendant  is  fully  responsible  for  any  loss  or  damage  which 
the  plaintiff  may  sustain  by  his  acts.  Stevenson  v.  Fayer- 
weather^  21  How.  449 ;  Mills  v.  Mills^  id.  437 ;  Turner  v. 
WrigMy  4  Beavan,  40 ;  Spiller  v.  Spiller,  3  Swanst.  557. 

b.  Mortgage  of  land.  A  holder  of  a  mortgage  has  a  right  to 
make  his  own  election  as  to  the  mode  in  which  he  will  enforce 
it ;  and  he  cannot  be  restrained  from  proceeding  in  his  own  way, 
merely  because  a  subsequent  incumbrancer  prefers  a  different 
remedy,  or  even  offers  to  collect  the  debt  for  him.  There  must 
be  a  good  legal  reason  for  interference  before  the  court  can  in 
such  cases  grant  an  injunction. 

c.  Lease  of  land.  The  general  rule,  that  covenants  in  regard 
to  the  lease  of  lands  will  be  enforced  by  injunction,  cannot  be 
extended  to  covenants  to  carry  on  a  particular  business  on  the 
demised  premises.  But  any  act  tending  to  render  the  carrying 
on  of  sucljL  business  impossible  may  be  restrained.  Hooper  v. 
Brodrick^  11  Sim.  47. 

d.  Liquidated  damages.  An  injunction  to  restrain  the  breach 
of  a  covenant  will  be  denied  where  the  parties  have,  by  agree- 
ment, fixed  upon  a  specific  sum  as  liquidated  damages  for  such 
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breach.  NessU  v.  Reese,  19  Abb.  240;  S.  C,  29  How.  382; 
Barnes  v.  McAllister,  18  id.  534.  See  Vincent  v.  King,  13 
id.  234 ;  see  letter  e^  ante,  16. 

e.  Afflrmati'de  and  negoMve  covenants.  Where  a  contract 
contains  both  affirmative  and  negative  covenants,  and  the  affirm- 
ative covenant  cannot  be  enforced  by  the  court,  but  is  the 
consideration  for  which  the  negative  covenant  was  given,  or 
where  it  is  impossible  to  determine,  without  a  trial  at  law, 
whether  damage  has  resulted  from  a  breach  of  the  latter  cove- 
nant, no  injunction  will  be  granted,  although  the  court  possesses 
undisputed  power  to  grant  the  order.  I/wmley  v.  Wagner,  13 
Eng.  L.  &  Eq.  252 ;  1  De  G.  Mac.  &  G.  604 ;  Collins  v.  Plumb, 
16  Ves.  454  ;  HiJls  v.  Oroll,  2  Phill.  60. 

/.  Trespass'.  A  mere  trespass  is  not  a  sufficient  ground  for  an 
injunction,  and  the  order  will  be  denied  ^here  the  following 
conditions  have  not  clearly  been  established :  1.  Admission  or 
adjudication  of  the  plaintiff's  right ;  2.  Admission  or  adjudica- 
tion of  the  defendant' s  wrong ;  3.  Inadequacy  of  a  remedy  at  law. 
Oentil  V.  Arnand,  38  How.  94  ;  S.  C,  1  Sweeny,  641 ;  Marshall 
V.  Peters,  12  How.  218  4  Sixth  Avenue  R.  R.  Co.  v.  Kerr,  28 
id.  382 ;  affirming,  45  Barb.  138 ;  Livingston  v.  Livingston,  6 
Johns.  Ch.  497.     See  letter  h,  ante,  17  to  19. 

g.  Easement  An  injunction  cannot  be  granted  to  restrain  the 
building  of  a  house,  wall  or  any  other  structure  that  will 
obstruct  the  windows  of  the  complainant,  unless  the  right  to  the 
continued  enjoyment  of  light  and  air  has  been  denved  by  cove- 
nant, prescription  or  grant.  The  laws  of  England,  in  regard  to 
ancient  lights,  have  never  been  adopted  as  the  law  of  this  State. 
Myers  v.  Oemmel,  10  Barb.  537  ;  S.  C,  9  Leg.  Obs.  173  ;  Parker 
V.  Foote,  19  Wend.  309. 

The  general  rule,  that  an  injunction  will  lie  to  restrain  any  acts 
of  a  defendant  that  shaU  cause  the  land  of  another  to  fall  away 
or  subside,  applies  only  to  land  in  its  natural  state,  and  an  order 
will  not  be  granted  when  any  act  of  the  plaintiff  has  contributed 
to  the  damage.  Farrand  v.  Marshall,  21  Barb.  409 ;  S.  C,  19 
id.  380.  See  Partridge  v.  Gilbert,  15  N.  Y.  (1  Smith)  601  (612). 
See  letter  Tc,  2,  ante,  22. 

A.  Water  privileges.  The  general  rules  relating  to  the  grant- 
ing of  injunctions  for  diversions  of  or  interference  with  water- 
courses has  been  discussed  in  previous  pages.  See  letter  I,  ante, 
23  to  28.    The  rules  there  given  apply  only  to  running  water,  and 
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have  no  application  to  water  not  gathered  in  streams  or  springs 
but  simply  oozing  through  the  soil.  No  order  of  injunction  can 
be  obtained  restraining  the  diversion  or  use  of  such  water  by  the 
owner  of  the  soil  through  which  it  flows.  Acton  v.  BlundeU^ 
12  Mees.  &  Wels.  324 ;  Trustees  of  ViUage  of  Delhi  v.  Youmans^ 
50  Barb.  316  ;  Frazier  v.  Brown,  12  Ohio  St.  294. 

The  only  cases  in  which  an  injunction  has  been  denied  for  inter- 
ference with  the  common-law  right  to  the  use  of  running  streams, 
has  been  where  the  right  had  not  been  long  previously  enjoyed, 
or  where  the  right  to  relief  had  been  forfeited  by  long  delay. 
Van  Bergen  v.  Vam  Bergen,  3  Johns.  Ch.  282 ;  Reid  v.  Oifford^ 
6  id.  19  ;  Welter  v.  Smeaton,  1  Cox,  102  ;  Sheldon  v.  Rockwell, 
9  Wis.  166. 

It  is  well  settled  that  acquiescence  for  a  long  time  in  the  infring- 
ment  of  a  water  right  will  defeat  an  otherwise  just  claim  for  an 
injunction.  Wood  v.  SutcUffe,  8  Eng.  L.  &  Eq.  217 ;  Rochdale 
Oanal  Co.  v.  King,  7  Eng.  L.  &  Eq.  208  ;  S.  C,  21  id.  177. 

Section  2.  In  general.    Personal  property. 

a.  Transfer  of  stocks.  A  court  of  equity  will  not  interfere  by 
injunction  to  restrain  a  defendant  from  transferring  beyond  the 
jurisdiction  of  the  court,  bonds,  stocks,  securities  and  other  equi- 
table assets,  where  the  plaintiff  has  a  full  and  complete  remedy 
at  law,  under  a  judgment  execution  and  attachment.  An  attach- 
ment is  as  effectual  in  preventing  a  transfer  as  an  injunction,  and 
when  the  former  remedy  has  been  obtained  the  latter  should  be 
denied.  Rogers  v.  Michigan  Southern  and  Northern  Indiana 
R.  R.  Co.,  28  Barb.  539. 

Section  3.  Possession  or  removal  of  property. 

The  remedy  provided  by  section  219  of  the  Code  against  the 
fraudulent  removal  or  disposition  of  property  was  never  designed 
to  be  extended  to  cases  where  the  fraud  against  which  relief  is 
sought  had  already  been  perpetrated.  Perkins  v.  Warren,  6  How. 
341 ;  Reubens  v.  Joel,  13  N.  Y.  (3  Kern.)  488.  And  no  injunction 
should  issue  even  where  it  is  clear  that  the  defendant  is  about  to 
make  a  fraudulent  transfer  of  his  property,  if  the  justice  of  the 
claim  for  which  suit  is  brought  is  involved  in  serious  doubt.  lb. 

Section  4.  Taking  private  property. 

a.  Taxces  and  assessments.  The  powers  of  a  court  of  equity- 
have  been  repeatedly  invoked  to  stay  or  prevent  the  assessment 
or  collection  of  a  tax,  and  seldom  with  success.  The  policy  of 
the  law  is  decidedly  opposed  to  the  granting  of  an  injunction 
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in  such  cases,  as  the  wheels  of  government  might  thereby  be 
stopped  and  greater  and  more  lasting  injury  would  be  more  likely 
to  occur  to  the  public  at  large  from  the  granting  of  the  remedy 
than  to  the  individual  jfrom  its  denial.  No  rule  of  practice  is 
more  general  than  that  a  court  of  equity  will  refuse  to  restrain 
by  injunction  the  assessment  or  collection  of  a  tax.  Von  Beck 
V.  Village  of  Roundout^  15  Abb.  48 ;  S.  0.  affirmed,  37  How.  652, 
note ;  41  N.  Y.  (2  Hand)  619,  note ;  MessecJc  v.  Supervisors  of 
Odwmhia  Co.^  50  Barb.  190  ;  Basquehanna  Bank  v.  Sv/pervisors 
of  Broome  Co.^  25  N.  T.  (11  Smith)  812  ;  Brady  v.  May  or ^  etc.y 
of  New  Tork^  35  How.  81 ;  Hasbrook  v.  Kingston  Board  of 
Education,  5  Abb.  N.  S.  899 ;  8  Trans.  App.  106 ;  3  Keyes,  480. 
The  exceptional  cases  in  which  an  injunction  may  issue  may  be 
found  under  section  5,  article  2,  ante^  83  to  35. 

Section  5.  Roads^  railroads^  canals^  bridges^  ferries  and 
wharves. 

a.  Roads.  Legislative  acts  granting  franchises  to  corpora- 
tions are  to  be  construed  strictly  according  to  their  terms,  and 
the  grantee  in  such  acts  can  take  no  implied  rights  as  against 
the  law-making  power,  and  should  not  be  permitted  to  encroach 
by  implication  upon  the  rights  of  individuals  who  are  in  no 
respect  parties  to  the  compact  between  the  legislature  and  such 
corporation.  This  principle  is  specially  important  in  relation 
to  the  relative  rights  .of  plank-road,  ferry  and  toll-bridge  corpo- 
rations, and  those  who  have  rights  in  adjacent  property  or  claim 
similar  rights  and  privileges.  As  an  example  of  the  application 
of  this  principle,  no  injunction  can  be  granted  at  the  suit  of  a 
plank-road  corporation  to  restrain  the  owner  of  land  lying  along 
snch  road  from  opening  a  road  upon  his  own  land  and  extend- 
ing on  each  side  of  the  toll-gate,  so  that  the  public  by  passing 
over  this  road  could  avoid  the  payment  of  toll.  Auburn  &  Gato 
Plank'Toad  Co.  v.  Douglass,  9  N.  Y.  (5  Seld.)  444;  S.  C,  12 
Barb.  653. 

Where  a  sewer  is  constructed  through  a  street  already  opened 

it  is  a  benefit  to  the  adjoiniug  property,  and  is  in  no  sense  an 

injury  to  the  owner.    He  is  entitied  to  no  compensation,  and 

cannot  restrain  its  construction  by  parties  under  a  contract  with 

a  municipal  corporation  on  the  ground  of  a  defect  in  the  form 

or  in  the  parties  to  the  contract.    And  in  general  a  property 

owner  cannot  invoke  the  equitable  interposition  of  the  court  for 

any  omission  or  irregularities  in  the  proceedings  of  a  municipal 
Vol.  n.— 9 
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corporation  to  open  a  street.  KeUey  v.  King^  32  Barb.  410 ; 
S.  C,  11  Abb.  180;  S.  C.  affirmed,  33  How.  39 ;  1  Trans.  App. 
133 ;  32  Ho>^.  616,  note ;  Matter  of  Furman  street^  17  Wend.  649. 
J.  Railroads.  A  railroad  corporation,  which  has  completed 
its  road  between  the  termini  named  in  its  charter,  cannot  be 
restrained  by  a  mandatory  injunction  from  ceasing  to  operate  a 
portion  of  the  road,  nor  be  restrained  from  selling,  taking  up  or 
removing  the  track  and  fixtures  of  such  portion.  The  remedy 
in  such  cases  is  by  mandamus  or  indictment,  or,  at  the  election 
of  the  State,  by  proceeding  to  annul  the  corporation.  People 
V.  Vermont  <6  Albany  R.  R.  Co.,  24  N.  Y.  (10  Smith)  261.    See 

5.  C,  37  Barb.  216 ;  19  How.  523 ;  12  Abb.  171 ;  20  How.  368. 

c.  Bridges.  An  injunction  cannot  issue,  at  the  suit  of  a  com- 
pany chartered  to  build  and  maintain  a  toll  bridge,  against 
another  person  or  corporation  constructing  a  free  bridge  across 
the  same  stream,  unless  it  can  be  shown  that  the  charter  of  such 
company  in  terms  conferred  an  exclusive  right  to  maintain  such 
bridge.  If'ort  Plain  Bridge  Go.  v.  Smithj  30  N.  Y.  (3  Tiff.)  44 ; 
MohawJc  Bridge  Co.  v.  Utica  &  Schenectady  R.  R.  Co.^  6 
Paige,  654. 

d.  Ferries.  The  same  principles  may  be  applied  to  ferries. 
See  art.  2,  §  6,  letter  e,  ante^  39  to  41. 

Section  6.  Wharves.    See  art.  2,  letter  /,  arvte^  41. 

Section  7.  Restraining  actions  and  suits. 

a.  Proceedings  in  cmtrts  of  this  State.    In  article  2,  section  7 

6,  ante^  43,  the  general  rule  is  laid  down,  that  an  injunction 
cannot  properly  issue  from  one  court  to  restrain  proceedings  in 
another  court  of  this  State  having  equal  power  to  grant  the  relief 
sought.  Liftchild  v.  Smithy  7  Rob.  306;  Grant  v.  Quiclc^  5 
Sandf.  612 ;  Bennett  v.  Le  Roy,  14  How.  178 ;  S.  C,  6  Abb.  56  ; 
6  Duer,  683.  The  exceptions  to  this  rule  are  given  in  the  section 
above  cited. 

J.  Oth^er  actions  in  the  same  court.  As  a  general  rule,  an 
injunction  will  not  be  granted  in  one  action  to  restrain  proceed- 
ings in  another  action  in  the  same  court,  between  the  same 
parties,  when  equal  relief  could  have  been  had  in  such  other 
action  by  motion,  answer  or  decree.  Oould  v.  TTuym/psoTi^  39 
How.  6 ;  Ely  v.  Lowenstein^  9  Abb.  N.  S.  37 ;  Schell  v.  Erie 
R.  R.  Oo.,  51  Barb.  368 ;  S.  C,  36  How.  438 ;  4  Abb.  N.  S.  287 ; 
DycJcman  v.  Kernochan^  2  Paige,  26 ;  Erie  R.  R.  Co.  v.  Ramsey ^ 
57  Barb.  449 ;  S^  C.  affirmed,  46  N.  Y.  (6  Hand)  637 ;  Dederick 
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V.  Hoysradt^  4  How.  350;  S.  C,  3  Code  R.  86;  Harman  v. 
Bemsen,  23  How.  174 ;  Sunt  v.  Farmers^  Loan  &  Trust  Co, ,  8 
How.  416 ;  S.  C,  16  Barb.  514 ;  1  Code  R.  N.  S.  1 ;  Sheehan  v. 
Hamilton,  2  Keyes,  304,  307 ;  S.  C,  3  Abb.  N.  S.  197.  See  as  to 
the  exceptions  to  this  rule,  art.  2,  §  7  c,  ante,  44. 

c.  Proceedings  in  foreign  courts.  It  is  a  settled  rule  that  an 
action  cannot  be  maintained  in  the  courts  of  this  State  to  enjoin 
and  restrain  the  prosecution  of  an  action  commenced  and  peTid- 
ijig  in  a  court  of  a  sister  State.  Williams  v.  Ayrault,  31  Barb. 
364 ;  Tail  v.  Knapp,  49  id.  299,  305 ;  Winfield  v.  Bacon,  24 
id.  154.  It  must  be  a  very  special  case  which  will  induce 
the  court  to  break  over  this  rule.  Burgess  v.  Smith,  2  Barb. 
Ch.  276 ;  Mead  v.  Merritt,  2  Paige,  402.  The  same  rule  applies 
to  actions  brought  in  the  courts  of  the  United  States.  Schuyler 
V.  Pelissier,  3  Edw.  Ch.  191.  See  Mrie  R.  R.  Co.  v.  Ramsey,  45 
N.  Y.  (6  Hand)  648. 

d.  Receivers  and  other  officers.  An  officer  of  the  court  who 
has  obtained  authority  from  it  to  sue  is  not  only  authorized  but 
bound  to  proceed  with  his  action,  and  is  not  to  be  restrained  by 
injunction  out  of  another  court,  or  by  making  him  a  party  to 
a  new  action  and  obtaining  an  injunction  against  him.  The 
proper  method  of  restraining  a  receiver  when  engaged  in  the 
discharge  of  his  official  trust  is  by  application  to  the  court, 
whose  officer  he  is,  for  instructions.  Winfield  v.  Bacon,  24  Barb. 
154;  Yan  Rensselaer  v.  Emery,  9  How.  135 ;  HvbheU  v.  JDana, 
id.  424. 

e.  Foreclosure  of  mx/rtgages.  An  injunction  cannot  be  ob- 
tained to  restrain  a  mortgagee  from  foreclosing  a  mortgage,  on 
the  ground  of  the  pendency  of  an  action  brought  by  the  mort- 
gagor against  the  plaintiff  in  the  foreclosure  suit  for  the  purpose 
of  declaring  the  mortgage  void  and  procuring  its  cancellation. 
A  decision  in  the  prior  action  would  not  necessarily  determine 
the  rights  of  the  parties,  while  a  decision  in  the  foreclosure  suit 
would  settle  all  issues  between  the  parties.  Tarrant  v.  QwacTc- 
enbos,  10  How.  '244. 

/.  Summary  proceedings.  A  court  of  equity  will  never  inter- 
fere to  restrain  a  landlord  f^rom  removing  a  tenant  by  summary 
proceedings,  in  which  the  tenant  has  interposed  a  legal  defense 
and  has  been  defeated,  and  an  injunction  will  not  be  allowed, 
even  whf  re  the  tenant  has  failed  to  interpose  a  defense,  unless  in 
a  strong  case  of  fraud  or  surprise,  or  where  the  defense  was  of 
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an  equitable  nature,  not  cognizable  by  the  officer.  MclTvtyre  v. 
HcTTumdez,  7  Abb.  N.  S.  214 ;  S.  C,  39  How.  121 ;  Brown  v. 
Metropolitan  Oas  Light  Co.^  38  How.  133 ;  Marry  v.  Jamies^  2 
Daly,  437 ;  S.  C,  37  How.  62 ;  Bean  v.  Pettingill,  2  Abb.  N.  S. 
68 ;  S.  C.  affirmed,  7  Eob.  7 ;  Roberta  v.  Mathews^  18  Abb.  199 ; 
Duigan  v.  Hogan,  1  Bosw.  645 ;  16  How.  164.  Neither  will  an 
injunction  be  granted  in  any  case,  to  one  who  is  not  a  party  to 
the  summary  proceedings,  merely  because  his  rightful  possession 
is  to  be  disturbed.  Aaron  v.  Baum^  4  Abb.  N.  S.  65 ;  S.  C,  37 
How.  237 ;  7  Rob.  340. 

g.  Staying  enforcement  of  judgTneni  or  execution.  As  a 
general  rule,  a  court  of  equity  will  not  restrain  the  collection  of 
a  judgment  which  has  been  obtained  without  fraud  or  mistake, 
upon  issue  joined  and  as  the  result  of  a  vigorous  litigation 
between  the  parties.  The  principle  upon  which  this  relief  is 
denied  is,  that  the  defendant,  by  neglecting  to  avail  himself  of 
a  valid  defense  at  law,  has  waived  his  right  to  relief.  Clute  v. 
Potter,  37  Barb.  199 ;  Mills  v.  Block,  30  id.  549 ;  Pr other oe 
V.  Forman,  2  Swanst.  227 ;  Countess  of  Oainshorough  v.  Oifford, 
2  Pi  Wms.  424 ;  Harney  v.  Vernon,  2  Cox,  12 ;  Kriechbaum  y. 
Bridges,  1  Clarke  (Iowa),  14 ;  Bodge  v.  Strong,  2  Johns.  Ch.  228 ; 
Jacobs  V.  Morange,  1  Daly,  523;  Smith  v.  Lowry,  1  Johns. 
Ch.  320. 

h.  Staying  an  ecclesiastical  decree.  The  only  case  in  which 
the  aid  of  a  court  of  equity  has  been  invoked  in  this  State  to 
restrain  the  execution  of  a  sentence  of  an  ecclesiastical  tribunal, 
is,  in  the  case  of  a  clergyman  asking  that  a  temporary  injunction 
previously  granted,  restraining  a  bishop  from  pronouncing  judg- 
ment of  displacement  from  the  ministry  of  the  church,  should  be 
made  perpetual.  The  relief  sought  was  denied.  Walker  v.  Wairir 
Wright,  16  Barb.  486. 

i.  Oriminal proceedings.  The  courts  will  not  grant  an  injunc- 
tion to  stay  proceedings  in  any  criminal  matter.  Burnett  v. 
Oraig,  30  Ala.  135  ;  Holder  staff e  v.  Saunders,  6  Mod.  16 ;  Mon- 
tague V.  Dudman,  2  Ves.  396. 

Section  8.  Patents^  copyrights,  trade-marks  and  literary  pro- 
ductions. 

a.  Patents.  The  infringement  of  a  patent  right  cannot  be 
restrained  by  the  courts  of  this  State.  The  jurisdiction  over  such 
cases  is  vested  exclusively  in  the  courts  of  the  United  States. 
Dudley  v.  Mayhem^  3  N.  T.  (3  Comst.)  9 ;  Oibson  v.  Woodworth, 
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8  Paige,  132 ;  Idvingston  v.  Van  Ingen^  9  Johns.  582 ;  Parsons 
V.  Barnard,  7  id.  144 ;  Middlebrook  v.  Broadbent^  47  N.  Y.  (2 
SicL)  446.     See  Const.  U.  S.,  art.  1,  §  8  ;  Laws  of  1836,  244. 

b.  CopyrigJvts.  The  same  principle  extends  to  copyrights,  and 
no  injunction  can  issue  from  a  court  of  this  State  to  restrain 
their  infringement.  lb.  The  common  law  affords  no  protection 
to  published  works,  and  vests  in  the  author  no  exclusive  right 
to  the  benefit  of  his  writings.  Dudley  v.  Mayhew,  3  N.  Y.  (3 
Comst.)  9. 

c.  Trade^marks.  An  injunction  cannot  issue  to  restrain  a 
manufacturer  from  stamping  his  name  in  any  particular  manner 
on  the  goods  he  manufactures,  although  another  person  of  the 
same  name,  and  a  manu&cturer  of  the  same  kind  of  goods, 
claims  the  exclusive  right  to  the  use  of  the  name  as  a  trade- 
mark.   Faler  v.  Faber,  49  Barb.  357 ;  S.  C,  3  Abb.  N.  S.  115. 

No  properi^y  can  be  acquired  in  any  words,  marks  or  devices 
denoting  the  nature^  Jcmd  or  quality  of  the  goods  manufactured, 
and  an  alleged  right  to  the  exclusive  use  of  such  words  or 
devices  cannot  be  enforced  by  injunction.  Stokes  v.  LaTidgraff, 
17  Barb.  608  ;  Wolfe  v.  Ooulard,  18  How.  64 ;  OiUott  v.  Ester- 
braok,  47  Barb.  455 ;  48  N.  Y.  (3  Sick.)  394 ;  Fetridge  v.  WelU, 
4  Abb.  144 ;  13  How.  386 ;  AmosTceag  Manufacturing  Co.  v. 
Spear^  2  Sandf.  599.  So  where  the  words  claimed  as  a  trade- 
mark have  been  long  in  common  use,  as  applicable  to  similar 
articles,  no  exclusive  right  to  the  use  of  such  words  can  be  ac- 
quired, lb. 

Neither  will  a  court  of  equity  interfere  to  protect  a  party  in 
the  use  of  trade-marks  calculated  to  deceive  the  public.  An 
injunction  will  be  denied  where  the  device  sought  to  be  pro- 
tected contains  a  fraudulent  representation.  Hdbhs  v.  Franxiais^ 
19  How.  567 ;  Pa/rtridge  v.  MencJc,  1  How.  App.  Cas.  547 ;  Fet- 
ridge V.  WeJZs,  4  Abb.  144 ;  S.  C,  13  How.  385  ;  Corwin  v.  Daly, 
7  Bosw.  222. 

d.  Literary  productions.  Two  principles  are  well  settled  in 
respect  to  literary  productions.  1.  That  the  author  of  an 
nnpnblished  manuscript  has,  at  common  law,  an  exclusive  right 
of  property,  the  violation  of  which  may  well  be  protected  by 
injunction.  (See  art.  2,  §  8,  d,  anJte^  53.)  2.  That  this  exclusive 
right  pertains  only  to  unpublished  manuscript,  without  copy- 
right protection ;  but,  after  unrestricted  publication  to  the  world, 
neither  author  nor  assignee  can  assert  an  exclusive  right  to 
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property  in  the  future  use  and  publication  of  the  composition. 
But  altliough  a  drama  has  been  represented  upon  the  stage, 
under  the  direction  of  the  author,  an  injunction  will  lie  to 
restrain  the  reproduction  of  the  same  by  other  parties  who  have 
obtained  copies  by  seeing  and  hearing  such  representation. 
Palmer  v.  De  Witt,  47  N.  Y.  (2  Sick.)  632 ;  affirming  S.  C,  40 
How.  293 ;  2  Sweeny,  530,  reversing  S.  C,  6  Abb.  N.  S.  130 ; 
S.  C,  36  How.  222;  7  Rob.  530.  See  Keene  v.  Clark,  5  Rob. 
38. 

€.  Secrets  of  trade.  An  injunction  will  not  lie  to  compel  a 
defendant  to  keep  secret  a  certain  invention,  in  accordance  with 
the  terms  of  a  written  agreement  between  the  parties,  especially 
where  the  defendant  denies  that  he  has  divulged  such  secret,  or 
where  the  terms  of  the  contract  or  agreement  fix  a  sum  as 
liquidated  damages  for  a  breach  thereof.  Deming  v.  CJiapman, 
11  How.  382  ;  NessU  v.  Reese,  29  id.  382  ;  S.  C,  19  Abb.  240  ; 
Newbery  v.  James,  2  Merivale,  445. 

f,  Restraird  of  trade.  As  a  rule,  no  injunction  wiU  lie  for  the 
reasonable  use  of  a  lawful  trade  in  a  convenient  and  proper 
place,  even  though  some  one  may  suffer  annoyance  from  its 
being  carried  on  ;  and  where  a  street  in  a  city  ceases  to  be  used 
or  occupied  as  a  place  of  residence,  and  is  changed  into  a  place 
of  business,  no  one  or  two  persons,  who  may  continue  to  reside 
therein,  will  be  allowed  to  restrain  the  carrying  on  of  a  lawful 
business,  merely  because  they  may  suffer  loss  or  inconvenience 
thereby.  JDoellner  v.  Tynan,  38  How.  176  ;  Ray  v.  Lynes,  10 
Ala.  63 ;  Hole  v.  Barlow,  4  C.  B.  N.  S.  334 ;  Gavey  v.  Leadbit- 
ter,  13  id.  470 ;  Pottstovm  Gas  Co.  v.  Murphy,  39  Penn.  257. 

A  covenant  in  restraint  of  trade  generally  is  void;  but  a 
covenant  not  to  exercise  a  trade  for  a  limited  time,  and  at  a 
particular  place,  or  within  a  reasonable  territory,  is  good,  if 
founded  upon  a  good  consideration.  In  the  former  case  an 
injunction  to  restrain  any  act  forbidden  by  the  covenant  will  not 
lie  ;  in  the  latter  case  the  covenant  will  be  enforced.  Nobles  v. 
Bates,  7  Cow.  307 ;  HolbrooTc  v.  Waters,  9  How.  335 ;  Dunlop  v. 
Gregory,  10  N.  Y.  (6  Seld.)  241 ;  Ewing  v.  Johnson,  34  How. 
202.  But  no  injunction  can  issue  in  any  case  restraining  a 
defendant  from  exercising  or  carrying  on  a  certain  trade  or  pro- 
fession where  the  covenant  or  agreement  names  a  sum  as  a 
penally  for  a  breach.     Vincent  v.  King,  13  How.  284. 
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g.  Editor  and  publisher.  The  name  of  an  editor  appearing 
on  the  title  i)age  forms  no  part  of  the  title  of  a  paper ;  and  the 
conrt  will  not  restrain  the  publication  of  such  paper  by  the  pro- 
prietors, on  the  ground  that  such  name  was  omitted,  even  where, 
by  express  stipulation  between  the  parties,  it  was  agreed  that  the 
title  of  the  paper. should  not  be  changed  or  altered  except  by 
mutaal  consent.  Orookes  v.  Fetter^  6  Jur.  N.  S.  1131 ;  1  Fish- 
er's Dig.  1882.  So  the  court  will  not  restrain  the  proprietors  of 
a  paper  from  changing  or  altering  the  articles  contributed  by  the 
editor,  or  from  publishing  other  articles  therein  not  contributed 
by  him,  but  will  leave  him  to  seek  his  remedy  in  damages  in  an 
action  at  law.  Id. 

Tt.  LiJ>el(ms  publication.  A  court  of  equity  has  no  jurisdic- 
tion to  restrain  the  publication  of  a  libel.  The  court  refuses  to 
act  in  this  case  upon  the  ground  that  an  adequate  remedy  may 
be  had  in  a  court  of  law,  either  in  the  form  of  a  civil  suit,  or  by 
criminal  proceedings.  Brandreth  v.  Lance^  8  Paige,  24 ;  Southey 
V.  Sherwood^  2  Merivale,  435;  Seeley  v.  Msher^  11  Sim.  681 ; 
Clurk  V.  Freeman^  11  Beav.  112. 

The  utmost  extent  to  which  a  court  of  v  laity  has  ever  gone  in 
restraining  any  publication,  by  injunction,  has  been  upon  the 
principle  of  protecting  the  rights  of  property.  Since  the  court 
of  star  chamber  of  England  was  abolished,  the  only  instance  in 
which  a  judge  or  justice  has  attempted  to  restrain  the  publica- 
tion of  a  libel,  by  injunction  is  reported  in  Howell' s  State  Trials, 
and  the  assumption  of  this  extraordinary  power,  on  the  part  of 
the  judge,  resulted  in  his  impeachment.  Brcm^eth  v.  Lan/^e^  8 
Paige,  24  ;  8  Howell  State  Trials,  198. 

i.  Immorality  of  works.  •  The  immorality  of  a  work  may  also 
be  a  ground  for  denying  an  injunction  in  cases  where  it  might 
otherwise  issue ;  and,  as  a  rule,  the  court  will  not  interfere  where 
the  publication  sought  to  be  restrained  is  a  pirated  edition  of  a 
work  clearly  iifreligious,  immoral,  libelous  or  obscene.  Walcot 
V.  Walker  J  7  Yes.  1 ;  Latorence  v.  Smith,  1  Jac.  471 ;  Southey  v. 
SheruDOody  2  Merivale,  435 ;  Burnett  v.  Chetwood,  id.  441,  note. 
In  such  cases  the  court  does  not  act  as  a  public  censor,  but 
refuses  to  protect  that  id  which  the  law  has  denied  any  right  of 
property.  lb.    Fores  v.  Johnes,  4  Esp.  97. 

Seetion  9.  Personal  rights  or  peculiar  relations. 

a.  Partners.  As  a  general  rule,  an  injunction  will  not  be 
granted,  and  a  receiver  of  the  partnership  property  appointed, 
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except  in  cases  where  the  plaintiff  will  be  entitled  to  a  decree  of 
dissolution.  Jackson  v.  De  Forest^  14  How.  sl ;  Henn  v.  Walsh^ 
2  Jbdw.  Ch.  129  ;  and  in  a  suit  for  the  winding  up  of  a  partner- 
ship by  one  whose  right  as  a  partner  is  wholly  denied  by  the 
defendant,  and  is  not  clearly  established  by  affidavit,  the  court 
will  refuse  to  appoint  a  receiver  or  grant  an  injunction.  GcmLd- 
ing  V.  Bai/a^  4  Sandf.  716.  Neither  will  an  injunction  be 
granted  to  restrain  the  sale  of  the  interest  of  one  partner  in 
copartnership  property,  on  judgment  and  execution  against  such 
partner  to  recover  a  debt  due  from  him  individually,  where  it  is 
not  made  to  appear  upon  the  face  of  the  complaint  that  the 
partner  had  no  interest  which  the  creditor  should  be  allowed  to 
reach  by  a  sale  on  his  execution.  Mowhray  v.  Lawrence^  22 
How.  107  ;  S.  C,  13  Abb.  317 ;  Turner  v.  Smith,  1  Abb.N.  S.  304. 

h.  Corporations.  A  court  of  equity  cannot  restrain  a  munici- 
pal corporation  from  passing  any  resolution  or  ordinance,  or 
performing  any  legislative  acts.  Its  powers  in  this  respect  are 
confined  to  restraining  any  act  in  accordance  with  such  legisla- 
tion, when  it  is  clearly  illegal.  People  v.  Mayor ,  etc.,  of  If.  Y.,  9 
Abb.  263 ;  S.  C,  10  id.  144 ;  32  Barb.  35  ;  19  How.  165 ;  Peo- 
ple V.  Zowber,  7  Abb.  168 ;  S.  C,  28  Barb.  66 ;  Whitney  v. 
Mayor,  etc.,  of  JVew  Yoric,  id.  233. 

So  the  court  will  refuse  to  entertain  jurisdiction  over  corpor- 
ate elections,  on  the  ground  that  the  question  is  a  purely  legal 
one.  Bartt  v.  Harvey,  32  Barb.  66  ;  S.  C,  19  Hotit.  245 ;  10  Abb. 
321 ;  13  id.  332  ;  21  How.  382. 

Neither  can  an  injunction  issue  to  restrain  any  act  which  is 
within  the  discretion  of  a  municipal  corporation.  And  where  a 
statute  declared  that  a  public  conti;act  should  be  given  to  the 
lowest  bidder,  it  should  be  construed  in  reference  to  the  proper 
exercise  of  discretion  on  the  part  of  those  in  whom  the  power  to 
execute  the  contract  is  vested ;  and  an  injunction  will  not  be 
issued  at  the  suit  of  the  lowest  bidder  to  prevent  the  carrying 
out  of  a  contract  made  with  one  whose  bid  was  higher,  if,  in  the 
sound  discretion  of  those  representing  the  corporation,  the  latter 
bid  was  deemed  more  advantageous.  Cleveland  Fire  Alarm  Co. 
V.  Metropolitan  Fire  Commissioners,  7  Abb.  N.  S.  49  ;  S.  C,  65 
Barb.  288 ;  McCafferty  v.  Glazier,  10  How.  475 ;  S.  C,  4  Abb. 
67.  Neither  will  an  injunction  lie  to  restrain  a  municipal  cor- 
poration from  executing  a  contract  not  contrary  to  a  valid, 
statute.    PuUman  v.  Mayor  of  New  York,  64  Barb.  169 ;  reversing 
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8.  C,  49  Barb.  57 ;  2  Abb.  N.  S.  29.    See  Qreaton  v.  Oriffin,  4 
id.  310 ;  Brady  v.  Mayor  of  N.  F.,  35  How.  81. 

In  cases  where  the  public  health  is  concerned,  no  application 
for  an  injunction  will  be  entertained  to  restrain  the  execution  of 
a  contract  tending  to  its  preservation,  whatever  may  be  the  legal 
rights  of  the  parties.  Dry  DocJc^  etc.^  Go.  v.  Mayor ^  etc.^  of  If.  F., 
65  Barb.  298 ;  McCc^erty  v.  Glazier,  10  How.  475  ;  S.  C,  4  Abb. 
67,  8iib  nom.  McCaff&rty  v.  McGabe,  Kelsey  v.  King,  11  id. 
180 ;  S.  C,  32  Barb.  410 ;  affirmed,  33  How.  39 ;  1  Trans.  App.  133. 
c.  Pvhlic  officers.  In  no  case  will  a  court  of  equity,  during 
the  pendency  of  a  legal  action  to  try  the  rights  of  parties  to  a 
public  office,  practically  oust  the  incumbent  by  an  injunction 
restraining  him  from  exercising  the  duties  of  the  office  pending 
the  litigation.  The  court  will,  in  all  such  cases,  be  governed  by 
the  principle,  that  it  is  better  that  an  officer  de  facto  should  dis- 
charge the  duties  of  an  office  than  that  they  should  not  be 
discharged  at  all.  People  v.  Mattier,  2  Abb.  N.  S.  289 ;  Mayor 
efc.,  of  New  York  v.  Gonover,  5  Abb.  171 ;  People  ex  rel.  Wood  v. 
Draper,  4  id.  333  ;  S.  C,  14  How.  233 ;  24  Barb.  265  ;  Leuois  v. 
Oliver,  4  Abb.  121 ;  MoU  v.  ConnoV/y,  50  Barb.  516. 

And  whenever  the  statutes  have  given  to  public  officers  discre- 
tionary power,  an  injunction  will  not  be  the  proper  remedy  to 
correct  an  error  in  its  exercise.  Wood/rvff  v.  Fisher,  17  Barb. 
224;  OiUespie  v.  Broas,  23  id.  370;  Leigh  v.  WesierveU,  2 
Duer,  618 ;  Gleveland  Fire  Alarm  Go  v.  Metropolitan  Fire  Gorn- 
missioners,  7  Abb.  N.  S.  49 ;  S.  C,  55  Barb.  288. 

So  an  injunction  wiU  not  issue  for  the  purpose  of  restraining  a 
judicial  officer  from  transcending  his  jurisdiction.  Ward  v. 
£elsey,  14  Abb.  106 ;  S.  C,  42  Barb.  582 ;  Mclntyre  v.  Hernan- 
dez, 7  Abb.  N.  S.  214 ;  S.  C,  39  How.  121. 

Neither  will  an  injunction  lie  to  restrain  the  acts  of  police 
officers  in  the  exercise  of  their  duty.  It  is  not  the  province  of  a 
court  of  equity  to  try  criminal  questions,  or  to  Supervise  or  regu- 
late the  manner  in  which  policemen  perform  their  duty,  nor  to 
determine  whether  those  whom  they  arrest  were  guilty  of  a  crime. 
The  public  •  have  a  remedy  against  the  unlawful  acts  of  such 
officers  in  an  action  for  damages,  or  in  a  criminal  prosecution. 
Sterman  v.  Kennedy,  15  Abb.  201.  The  question  as  to  the 
power  of  a  court  of  equity  to  restrain  public  officers  frojn  pro 
oeeding  under  what  the  court  deems  an  unconstitutional  law  has 

never  been  authoritatively  decided  in  this  State.    Both  affirmative 
Vol.  n.— 10 
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and  negative  views  of  this  question  have  been  presented  by  courts 
of  equal  authority.  Thompson  v.  Qommissioners  of  the  Oanal 
FuTid^  2  Abb.  251 ;  Hartwell  v.  ArTrtstrong,  19  Barb.  176.  But 
it  is  settled  that  no  injunction  should  be  issued  to  restrain  pub- 
lic officers  from  proceeding  contrary  to  what  the  court  applied 
to  deems  an  unconstitutional  law.  Pullman  v.  Mayor ^  etc.^  of  N. 
T.,  54  Barb.  169 ;  reversing  S.  C,  49  id.  57 ;  2  Abb.  N.  S.  29. 
The  statute  regulating  the  manner  in  which  an  injunction  may 
issue,  restraining  a  State  officer,  in  the  performance  of  a  duty 
devolving  upon  him  by  a  law  of  the  State,  impliedly  authorizes 
the  issuing  of  an  injunction  to  prevent  the  execution  of  an 
unconstitutional  law.    Laws  of  1851,  ch.  488. 

d.  Attorneys  and  counsel.  An  attorney  cannot  be  restrained 
in  the  mere  performance  of  his  duty  to  his  client.  May  or  ^  etc.,  of 
(My  of  New  Torh  v.  Gonover^  5  Abb.  252. 

e.  JiemovaZ  of  dead.  Church  grants  are  made  upon  an  implied 
condition  that  the  land  shall  be  subject  to  the  right  of  resump- 
tion whenever  the  public  use  or  a  change  of  circumstances  may, 
in  the  judgment  of  the  church  and  court,  require  the  exercise  of 
such  right.  But  this  right  is  subject  to  a  claim  on  the  part  of 
the  grantee  to  suitable  compensation  for  the  property  taken. 
An  injunction  will  not  lie  to  restrain  church  officers  from  selling 
a  vault  granted  by  the  church  for  burial  purposes,  or  from 
destroying  the  vault,  or  from  removing  the  dead,  or  otherwise 
interfering  with  the  use  of  the  vault,  where  circumstances  re- 
quire  that  the  church  property  shall  be  abandoned  to  the  public 
use.  Richards  v.  Northwest  Dutch  Churchill  Abb.  30 ;  S.  C, 
32  Barb.  42  ;  20  How.  317.  See  as  to  church  pews,  Seeney  t.  St. 
Peter'*  s  Churchy  2  Edw.  Ch.  608 ;  Vorhees  v.  Presbyterian 
Church  of  Amsterdam^  5  How.  58 ;  S.  C,  8  Barb.  135-,  S.  C. 
affirmed,  17  id.  103 ;  Van  Horn  v.  TaUmage^  4  Halst.  Ch.  108. 

Section  10.  Performance  of  contracts. 

a.  Personal  services.  An  injunction  will  not  lie  to  restrain 
a  covenantee  from  the  rendition  of  personal  services  to  others,  in 
violation  of  his  agreement,  where  the  services  to  be  rendered 
are  of  a  physical  nature  as  distinguished  from  those  of  a  purely 
intellectual  character.  De  Pol  v.  Sohlke^  7  Rob.  280  ;  BvUer  v. 
Oalletti,  21  How.  465 ;  FredericJcs  v.  Mayer,  13  id.  666 ;  S.  C. 
affirmed,  1  Bosw.  227 ;  Sanquirijco  v.  Benedetti,  1  Barb.  315  5 
Hamblin  v.  Dinneford^  2  Edw.  Ch.  529 ;  LwmXey  v.  Wagn^er^  1 
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De  Gex  M.  &  G.  604 ;  S.  C,  13  Eng.  L.  &  Eq.  252 ;  Kemble  v. 
Kean,  6  Sim.  333. 

b.  Illegal  contracts  in  general.  No  injunction  can  issue 
wheD  the  only  claim  for  relief  is  founded  upon  a  contract  which 
is  upon  its  face  illegal.  Bennett  v.  American  Art  Unions  5 
Sandf.  614 ;  S.  C,  10  N.  Y.  Leg.  Obs.  132. 

c.  Usury.  Judgment  creditors,  whose  executions  have  been 
returned  unsatisfied,  cannot  have  an  injunction  to  restrain  the 
judgment  debtor  from  setting  aside  or  compromising  suits  com- 
menced by  him  to  set  aside  various  contracts  and  conveyances 
on  the  ground  of  usury.  Boughton  v.  Smithy  26  Barb.  635 ; 
Draper  v.  Trescott^  29  id.  401. 

i.  Sailing  of  a  vessel.  In  a  controversy  between  the  owners 
of  a  vessel  an  injunction  will  not  issue  restraining  the  sailing  of 
the  vessel  in  accordance  with  the  will  of  the  majority  of  the  own- 
ers. Furniss  v.  Brovm,  8  How.  69 ;  DunJia/m  v.  Jarvis^  8 
Barb.  88. 

Section  11.  Fraud. 

An  attaching  creditor  of  real  estate,  in  an  action  for  money  due 
on  a  bond,  cannot  maintain  an  action  to  set  aside  an  alleged 
fraudulent  judgment  by  confession  previously  made  by  the 
defendant,  and  obtain  an  order  restraining  a  sale  of  the  attached 
property  under  such  judgment.  The  injunction  will  be  denied 
on  the  ground:  1.  That  the  creditor's  rights  have  not  been 
established  at  law,  and  that  his  legal  remedies  are  not  exhausted ; 
and  2.  That  the  property  attached  is  not  the  subject  of  the  action. 
Brooks  V.  Stme,  19  How.  395 ;  S.  C,  11  Abb.  220 ;  Bunlemf  v. 
TaUmadge,  32  N.  T.  (5  Tift.)  467  ;  reversing,  S.  C,  29  How.  397  ; 
HiUs  V.  Blocks  30  Barb.  549 ;  Mechanics  and  Traders^  BanJc  of 
Jersey  City  v.  Dakin^  28  How.  502.  The  same  rule  applies  to 
chattels  attached  as  well  as  to  real  estate.  lb. 

Seetion  12.  Accident  and  mistake. 

Courts  of  equity  wiU  not  enforce  the  specific  performance  of 
an  agreement  that,  through  undenied  accident  and  mistake,  did 
not  express  the  intent  of  the  parties  executing  it.  Morganbhau 
V.  White^  1  Sweeny,  395. 
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ARTICLE  IV. 

PB0CBBDIK08  TO  OBTAIN  ORDER. 

Section  1.  At  ifhsi  time  iignnction  granted  in  ordinary  cases. 

a.  At  tiTne  of  commencing  action.  An  injunction  may  be 
granted  at  the  time  of  commencing  the  action,  or  at  any  time 
afterward  before  judgment,  upon  its  appearing  satisfactorily  to 
the  court  or  judge,  by  the  afBldavit  of  the  plaintiff,  or  any  other 
person,  that  sufficient  grounds  exist  therefor.    Code,  §  220. 

The  time  of  commencing  the  action  is  the  time  of  the  service 
of  the  summons ;  and  although  the  order  may  be  previously 
drawn  and  signed  by  the  judge  it  will  be  inoperative  until  the 
summons  is  actually  served.  Leffingwell  v.  Qliave^  19  How.  54  ; 
S.  C,  5  Bosw.  703 ;  10  Abb.  472.  And  a  service  of  the  order 
prior  to  the  service  of  the  summons  would  be  irregular.  Id.  Should 
the  summons  be  served  by  publication,  the  injunction  may  be 
granted  at  the  expiration  of  the  time  fixed  by  the  order  of  pub- 
lication.    Code,  §  137. 

h.  At  any  time  before  judgrnent.  The  order  may  issue  at  any 
time  before  judgment,  but  not  afterward.  After  a  final  decision 
in  the  cause,  the  rights  of  the  parties  are  determined,  and  the 
necessity  for  the  order  no  longer  exists.  The  distinction  between 
an  application  for  an  injunction  after  judgment^  and  an  applica- 
tion for  an  injunction  to  restrain  the  enforcement  of  a  judgment 
in  another  action,  the  application  being  made  in  a  suit  expressly 
for  that  purpose,  is  too  broad  to  be  readily  overlooked. 

After  judgment,  and  pending  an  appeal  therefrom,  the  court 
has  no  power  to  grant  an  injunction  in  the  same  action,  and  upon 
the  appellant's  motion,  when  made  upon  the  same  ground,  as 
those  involved  in  the  judgment,  nor  has  it  power  to  renew  a 
preliminary  injunction  which  had  been  previously  granted  and 
dissolved  when  it  is  done  for  the  purpose  of  staying  the  execu- 
tion of  the  judgment  while  the  appeal  is  pending.  JFeUows  v. 
JleerTnanSy  13  Abb.  N.  S.  1,  9,  18. 

c.  After  answer.  An  injunction  cannot  be  allowed  after  the 
defendant  has  answered,  except  upon  notice,  or  an  order  to  sho\iv 
cj^use.  But  pending  the  decision  of  the  court  or  judge  granting 
or  refusing  the  injunction,  a  temporary  injunction  may  be  ob- 
tained ex  parte.    Code,  §  221 ;  Androvette  v.  Bovme^  15  How.  75  ; 
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4  Abb.  440.     Such  injnnctioii  will  not,  however,  be  granted  as  of 
course.  lb. 
,   Section  2.  Who  may  grant  in  ordinary  cases. 

a.  The  court.  The  Code  provides  that  the  order  may  be  made 
by  the  conrt  in  which  the  action  is  bronght,  or  by  a  judge  of 
such  court,  or  a  county  .judge.  Code,  §  218.  By  the  court  here 
mentioned  should  be  understood  the  court  at  special  term.  By 
rule  47  of  the  supreme  court,  it  is  provided  that  all  non-enu- 
merated motions  shall  be  heard  at  special  term,  except  when 
otherwise  directed  by  law.  The  motion  for  an  injunction  is  a 
non-enumerated  motion,  and  falls  within  the  rule.  But  the 
motion  may  be  made  at  the  general  term,  and  in  certain  cases 
must  be  made  there.  Drake  v.  Hudson  River  R.  R.  Oo.^  2 
Code  R.  67 ;  Tovm  of  Ouilford  v.  OorneU,  4  Abb.  220.  See 
Soyt  V.  Carter  J  7  How.  140.  It  is  provided  by  statute  that  when 
an  injunction  is  sought  to  restrain  the  acts  of  State  officers  in 
the  performance  of  the  duties  imposed  upon  them  by  law,  the 
order  can  be  granted  only  by  the  general  term,  sitting  in  the 
district  in  which  such  board  of  officers  shall  be  located,  or  such 
duty  shall  be  reqxiired  to  be  performed.  Laws  of  1851,  ch.  488, 
§  1,  p.  920.  The  Code  provides  that  an  injunction  to  suspend 
the  general  and  ordinary  business  of  a  corporation  shall  not  be 
granted,  except  by  the  court  or  a  judge  thereof.  Code,  §  224. 
But  the  power  of  issuing  an  injunction  in  similar  cases  is  still 
farther  restricted  by  the  act  of  1870,  which  provides  that  an 
injunction  to  suspend  the  general  and  ordinary  business  of  a 
corporatiou,  or  a  joint-stock  association,  or  to  suspend  from 
office  any  director,  trustee,  or  manager  of  a  corporation,  or  joint- 
stock  association,  or  to  restrain  or  prohibit  any  director,  trustee, 
or  manager  of  a  corporation  or  joint-stock  association,  from 
the  performance  of  his  duties  as  such,  shall  not  be  granted 
except  by  the  court,  and  that  an  injunction  granted  for  any  of 
the  said  purposes,  except  by  the  court,  shall  be  void.  Laws  of 
1870,  ch.  151.  But,  as  the  provisions  of  this  act  do  not  extend 
to  corporations  and  associations  having  banking  powers,  or 
power  to  make  insurances,  or  to  such  as  are  organized  under  the 
general  manufacturing  laws  of  this  State,  it  follows  that  in  case 
of  an  application  for  an  injunction  against  either  of  such  corpora- 
tions, the  provisions  of  section  224  of  the  Code  must  be  taken 
unqualifledly,  and  that  a  judge  of  the  court  at  chambers  has 
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power  to  grant  the  order  as  well  as  at  special  term.     See  Laws 
1870,  ch.  151,  §  5  ;  Code,  §  224. 

h.  Judge  of  the  court.  In  ordinary  practice,  however,  the 
application  is  made  to  a  single  judge.  The  judge  of  the  court 
in  which  the  action  is  brought  may  grant  the  order  in  or  out  of 
court,  at  special  term  or  at  chambers.  Where  the  application  is 
made  to  a  judge  of  the  supreme  court,  the  order  may  be  granted 
by  him  in  any  county  in  the  State.    Code,  §  401. 

c.  A  county  judge.  But  where  the  application  is  made  to  a 
county  judge,  it  must  be  to  a  judge  of  the  county  in  which  the 
action  is  triable,  or  of  the  county  in  which  the  attorney  for  the 
moving  party  resides.  Code,  §  401.  So  an  injunction  cannot 
be  granted  by  a  county  judge  to  suspend  the  general  and  ordi- 
nary business  of  a  corporation,  such  power  being  restricted  to 
the  court.  Laws  of  1870,  ch.  151 ;  Code,  §  224.  But  in  all  cases 
where  an  order  can  be  regularly  granted  by  any  judge  out  of 
court,  it  may  be  enforced  as  the  order  of  the  court.  Code,  §  218. 
Yet  it  should  be  remembered  that  the  powers  of  a  county  judge 
extend  only  to  the  granting  of  orders  exparte^  and  to  the  vacat- 
ing or  modifying  of  such  order  when  made  without  notice. 
Code,  §§  324,  401.  He  has  no  jurisdiction  to  make  an  order 
upon  notice,  or  to  entertain  a  motion  made  on  notice,  to  modify 
or  vacate  an  order  which  he  has  previously  granted.  See  Code, 
§§  225,  324 ;  PecTc  v.  Yorks,  41  Barb.  647 ;  affirming  S.  C,  24 
How.  363 ;  Bruce  v.  Delaware  and  Hudson  Canal  Go.^  8  id.  440  ; 
ParTTimter  v.  Roth^  9  Abb.  N.  S.  385. 

Section  3.  Notice  of  application  for  injunction. 

a.  Notice^  wTien  deemed  proper  by  court  or  judge.    The  Code 
provides  that  if  the  court  or  judge  deem  it  proper  that  the  defend- 
ant, or  any  one  of  several  defendants,  should  be  heard  before  an 
injunction  is  granted,  an  order  may  be  made  requiring  the  defend- 
ant to  show  cause,  at  a  specified  time  and  place,  why  an  injunc- 
tion should  not  be  granted,  and  restraining  him  meanwhile. 
Code,  §  223.    The  court  deems  it  proper  that  in  all  cases  a  party 
should  have  an  opportunity  to  be  heard  before  his  right  to  act 
in  any  particular  shall  be  restrained  until  the  hearing ;  and,  by 
rule  94  of  the  supreme  court  it  is  provided,  that  "whenever  an 
injunction  shall  be  granted  or  a  receiver  appointed  exparte^  the 
order  granting  such  injunction,  or  tippointing  such  receiver, 
shall  contain  an  order  to  show  cause,  on  some  day  within  ten 
days,  why  such  order  should  not  be  continued  in  force." 


INJUNCTIONS.  79 


Notice,  when  deemed  proper  bj  court  or  jadge. 


The  effect  of  this  rule  is  to  render  the  procedure  indicated  in 
section  233  of  the  Code,  imperative  rather  than  permissive,  and  to 
declare  that  no  ex  parte  injunction  can  be  ordered  for  a  longer 
period  than  ten  days. 

The  Code  requires,  as  a  general  rule,  that  eight  days'  notice  of 
motion  shall  be  given  by  the  moving  party ;  and,  although  the 
court  or  judge  is  authorized  to  prescribe  a  shorter  time,  or  even 
to  dispense  with  notice  altogether,  it  is  obvious  that  it  was 
intended  that  this  power  should  be  exercised  only  in  exceptional 
cases  and  not  indiscriminately.  Androvette  v.  Bovme^  4  Abb. 
440 ;  S.  C,  15  How.  76 ;  Becker  v.  Hager,  8  id.  68. 

The  Code  provides  that  an  injunction  to  suspend  the  general 
and  ordinary  business  of  a  corporation  shall  not  be  granted 
without  due  notice  of  the  application  therefor  to  the  proper 
officers  of  the  corporation  (except  where  the  people  of  this  State 
are  a  party  to  the  proceeding,  and  except  in  proceedings  to 
enforce  the  liability  of  stockholders  in  corporations  and  associa- 
tions for  banking  purposes,  as  such  proceedings  are  or  shall  be 
provided  by  law),  unless  the  plaintiff  shall  give  a  written  under- 
taking executed  by  two  sufficient  sureties  to  be  approved  by  the 
court  or  judge,  to  the  effect  that  the  plaintiff  will  pay  all 
damages,  not  exceeding  the  sum  to  be  mentioned  in  the  under- 
taking, which  such  corporation  may  sustain  by  reason  of  the 
injunction,  if  the  court  shall  finally  decide  that  the  plaintiff  was 
not  entitled  thereto.    Code,  §  224. 

The  provisions  of  this  section,  allowing  an  ex  parte  injunction 
to  be  issued  to  suspend  the  general  and  ordinary  business  of  a 
corporation  on  the  giving  of  security  against  the  damages  result- 
ing therefrom,  can  apply  only  to  corporations  or  associations 
having  banking  powers  or  power  to  make  insurances,  or  to  such 
as  shall  be  organized  under  the  general  manufacturing  laws  of 
this  State,  as  these  corporations  only  are  exempted  from  the  gen- 
eral provisions  of  chapter  151  of  the  Laws  of  1870,  which  declare 
that  an  injunction  to  suspend  the  general  and  ordinary  business 
of  a  corporation  or  a  joint-stock  association,  or  to  suspend  from 
office  any  director,  trustee  or  manager  of  a  corporation,  or  joint- 
stock  association,  or  to  restrain  or  prohibit  any  director,  trustee 
or  manager  of  a  corporation  or  joint-stock  association  from  the 
performance  of  his  duty  as  such,  shall  not  be  granted  except 
npon  a  notice  of  at  least  eight  days  of  the  application  therefor  to 
the  proper  officers  of  the  corporation,  or  the  director,  trustee  or 
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manager,  to  be  enjoined  or  restrained,  and  that  an  injunction 
shall  be  void  if  granted  for  this  purpose  and  without  the  pre- 
scribed notice.  See  Laws  of  1870,  ch.  161,  §§  1,  5.  The  act  also 
provides  for  the  punishment  of  any  director  or  oflSicer  who  shall 
omit  to  disclose  to  the  other  directors,  trustees,  managers  and 
officers  of  such  corporation,  the  fact  that  notice  of  an  application 
for  such  injunction  has  been  served  upon  him.  Id.,  §  4. 

ft.  Notice  after  answer.  After  the  defendant  has  answered, 
the  power  to  obtain  an  ex  parte  order  ceases.  No  injunction 
can  then  be  allowed  unless  upon  notice  or  upon"  an  order  to 
show  cause.  Code,  §  221.  Under  the  old  rule,  a  defendant 
could  not  be  enjoined,  after  he  had  appeared  in  the  action, 
without  first  receiving  due  notice  of  the  application.  But  the 
Code  has  changed  the  old  rule  by  extending  the  time  in  which 
an  ex  parte  order  may  issue,  until  answer.  The  English  rule  of 
allowing  an  injunction  upon  the  insufficiency  of  the  answer,  or 
upon  motion  for  it  on  the  merits,  as  confessed  in  the  answer,  has 
no  existence  in  this  State.  But  where  the  motion  for  an  injunc- 
tion is  made  after  answer,  the  court  will,  as  a  rule,  examine  the 
answer  to  ascertain  whether  it  supports,  by  admission  or  non- 
denial,  the  alleged  equities  of  the  complaint. 

c.  Order  to  show  cause.  An  order  to  show  cause  is  granted 
in  the  same  manner  as  an  ex  parte  preliminary  injunction,  and 
requires  the  defendant  to  show  cause,  at  the  time  and  place 
therein  specified,  why  he  shoiild  not  be  restrained  from  doing 
the  act  complained  of,  specifying  the  act  particularly,  and 
directing  that  the  defendant  in  the  mean  time  be  restrained  from 
doing  such  act.  This  order  to  show  cause  is  to  all  intents  and 
purposes  an  injunction  during  the  duration  of  the  order. 
Methodist  Churches  of  N.  Y.  v.  Barker,  18  N.  Y.  (4  Smith)  463. 

The  object  of  the  order  is  to  furnish  relief  in  that  class  of  cases 
where  the  right  of  the  plaintiff  to  an  absolute  injunction  is  not 
quite  clear,  and  yet  where  sufficient  equity  is  shown  to  entitle 
him  to  protection  until  such  time  as  both  parties  may  be  heard. 

Yet  orders  to  show  cause  are  not  granted  as  of  course.  Thejr 
imply,  when  granted,  a  partial  expression  of  opinion,  and  when 
sought  without  security  for  the  damage  that  may  result  from  a. 
temporary  suspension  of  the  defendant's  business,  will  be  viewed, 
with  extreme  suspicion,  and  granted,  if  at  all,  with  great  reluc- 
tance.   Andr Odette  v.  Bowne,  4  Abb.  440 ;  S.  C,  15  How.  76. 

The  order  to  show  cause  will  only  be  granted  when  a  special 
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reason  for  a  notice  less  than  eight  days  appears  on  the  papers 
presented,  and  where  the  affidavit  states  the  condition  of  the 
action,  and  whether  at  issue,  and  the  time  appointed  for  holding 
the  next  circuit  in  the  county  where  the  action  is  triable.  Except 
m  the  first  judicial  district  the  order  must  be  returnable  before 
the  judge  who  grants  it^  or  at  a  special  term  to  be  held  in  his  dis- 
trict   Rule  46,  Sup.  Ct.    See  Springsteen  v.  Power Sy  4  Rob.  624. 

d.  Restraint  until  decision  as  to  granting  injunction  on 
notice.  After  the  defendant  has  answered,  an  injunction  will 
not  be  allowed,  unless  upon  notice  or  upon  an  order  to  show 
cause.  In  such  case  the  defendant  may  be  restrained  until  the 
decision  of  the  court  or  judge  granting  or  refusing  the  injunc- 
tion.   Code,  §  221. 

Section  4.  Papers  on  which  to  apply  for  iignnction. 

a.  There  must  he  a  complaint  The  Code  authorizes  the 
allowance  of  an  order  of  injunction  only  where  it  shall  appear 
Jyy  the  complaint  that  the  plaintiff  is  entitled  to  the  relief 
demanded.  There  must,  therefore,  be  a  complaint  upon  which 
to  found  the  motion.  JPeople  v.  New  York  GoTnmon  Pleas^  3 
Abb.  181 ;  Fowler  v.  Burns^  7  Bosw.  637 ;  HecTcer  v.  Mayor  of 
New  York,  28  How.  211 ;  18  Abb.  369 ;  Badger  v.  Wagstaff,  11 
How.  562. 

And  it  is  also  provided  that  the  injunction  may  be  granted 
upon  its  appearing  satisfactorily  to  the  court  or  judge,  by  the 
i^davlt  of  the  plaintiff,  or  of  any  other  person,  that  sufficient 
grounds  exist  therefor.     Code,  §  220. 

Section  219  of  the  Code  provides  for  two  distinct  classes  of 
injunctions.  The  first  embraces  those  in  which  all  or  a  portion 
of  the  relief  demanded  In  the  complaint  is  a  perpetual  injunc- 
tion. In  such  cases  it  has  been  repeatedly  decided  that  the  right 
to  relief  must  appear  on  the  face  of  the  complaint  before  a  pre- 
liminary injunction  can  issue.  Oentil  v.  Arnaud,  38  How.  94; 
8.  C,  1  Sweeny,  641 ;  ffartt  v.  Haroey,  32  Barb.  55 ;  S.  C,  10 
Abb.  322 ;  19  How.  245 ;  Vincent  v.  King,  13  id.  234.  The 
remaining  cases  provided  for  are  those  where  the  circumstances 
rendering  the  order  indispensable  have  arisen  during  the  progress 
of  a  suit,  in  which  an  injunction  is  only  an  incidental  relief.  In 
many  of  such  cases  the  facts  authorizing  the  injunction  could 
not  appear  upon  the  face  of  the  complaint,  and  must  appear  by 
affidavit  if  apparent  and  available  at  all.  Wood/rvff  v.  Msher^ 

17  Barb.  224.     It  may  be  accepted  as  a  rule  that  all  the  essen- 
VoL.n.  — 11 
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tials  of  a  complaint  and  of  an  affidavit  must  be  presented  in  the 
moving  papers.  Fowler  v.  Burns,  7  Bosw.  637.  But  it  is  not 
essential  that  they  should  be  embraced  in  two  several  instru- 
ments, and  that  both  should  be  presented  to  the  court  or  judge 
on  the  application  for  the  order.  Where  the  application  is 
based  upon  an  affidavit  containing  all  the  requisites  of  a  com- 
plaint, as  prescribed  in  section  142  of  the  Code,  the  affidavit 
will  be,  for  the  purposes  of  the  motion,  both  a  complaint  and 
an  affidavit.  Morgan  v.  QuacJcenhusJi^  22  Barb.  72  ;  MaUice  v. 
Gifford,  16  Abb.  247. 

It  will  sufficiently  '' appear  that  the  plaintiff  is  entitled  to  the 
relief  demanded  in  the  complaint,"  if  the  affidavit  shows  what 
the  allegations  of  the  complaint  are  or  will  be,  and  what  will 
be  the  nature  of  the  cause  of  action  and  relief  therein  set  forth, 
and  if  it  also  sets  forth  facts  which  would  authorize  the  issuing 
of  an  injunction  if  embodied  in  a  complaint.  lb. 

h.  Wh&n  the  complaint  may  he  treated  as  an  affidavit.  A 
complaint,  verified  by  the  moving  party  in  the  manner  required 
by  the  Code,  is  an  affidavit  upon  which  an  injunction  may  be 
granted,  if  the  material  facts  are  alleged  positively,  and  not  on 
information  and  belief.  Levy  v.  JEly,  15  How.  395 ;  S.  C,  6 
Abb.  89  ;  Woodruff  v.  Fisher,  17  Barb.  224 ;  Crocker  v.  Baker, 
3  Abb.  182;  Fowler  v.  Burns,  7  Bosw.  637;  Hecker  v.  The 
Mayor,  etc.,  of  N.  T.,  18  Abb.  369 ;  S.  C,  28  How.  211 ;  Bostwick 
V.  Elton^  25  id.  362.  If,  on  the  contrary,  the  material  allegations 
of  the  complaint  are  sworn  to  on  information  and  belief,  the  com- 
plaint alone  will  be  insufficient,  and  it  must  be  supported  in  all 
its  material  allegations  by  the  affidavit  of  the  party,  or  of  wit- 
nesses who  are  competent  to  swear  positively  to  the  facts  from 
personal  knowledge.  Crocker  v.  Baker,  3  Abb.  182  ;  Bostwick 
V.  Etbon,  25  How.  362 ;  Ramsey  v.  Erie  R.  R.  Co.,  7  Abb.  N. 
S.  156,  186;  S.  C,  38  How.  193;  57  Barb.  450;  3  Lans.  181; 
BanJc  of  Orleans  v.  Skinner,  9  Paige,  305, 

Affidamt  in  support  of  complaint. 

{Tide  of  the  cause.) 

(  Venue. ) 

A  B,  of J  being  duly  sworn,  says : 

That  he  has  read  the  complaint  in  this  action ;  that  he  is 
familiar  with  all  the  material  matters  therein  stated  on  informa- 
tion and  belief  of  the  plaintiff,  and  has  actual  knowledge 
thereof ;  that  from  such  knowledge  he  knows  that  the  matters 
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therein  stated  are  true.     {Set  forth  by  what  means  or  under 
fohcU  circumstances  this  knowledge  was  acquired^ 
{Jurat.)  (Signature.) 

Another  form  of  affidavit  in  support  of  complaint. 

{Title  of  the  cause.) 

{Venice.) 
A  B,  of  — ,  being  duly  sworn,  savs : 

1,  That  he  is  the  attorney]  in  fact  for  the  above-named 
plaintiff,  for  the  purpose  of  suing  for  and  recovering  the  sum  of 
money  mentioned  in  the  complaint  in  this  action,  by  virtue  of  a 
power  of  attorney  under  seal,  for  that  purpose  duly  executed. 

II.  That  the  said  plaintiff  is  now  absent  from  the  State,  and 
that  he  left  the  city  of  New  York  for  Liverpool,  in  England,  on 

the day  of last,  and,  as  this  deponent  verily  believes, 

has  notyet  returned  to  this  country. 

m.  "riiat  this  deponent  has  read  the  complaint  in  this  action, 
and  knows  the  contents  thereof,  and  that  he  has  actual  knowl- 
edge {or  information)  of  all  the  material  allegations  therein 
stated,  and  from  such  knowledge  {or  information)  believes  such 
matters  therein  to  be  truly  stated  and  such  complaint  to  be  true. 

IV.  That  deponent' s  knowledge  of  the  matters  stated  in  the 
said  complaint  was  acquired  as  loUows :  {Set  forth  the  sources 
of  such  Jcnxnoledge). 

{Jurat.)  {Signature.) 

c.  Upon  affidavit  1.  By  whom  made.  Whether  the  affidavit 
is  in  the  usual  form,  or  is  in  the  form  of  a  complaint  positively 
sworn  to,  an  injunction  will  not  be  granted  upon  it  unless  it 
sets  forth  facts  to  the  satisfaction  of  the  court  or  judge  that 
sufficient  grounds  exist  therefor.  Code,  §  220.  It  is  imma- 
terial by  whom  the  affidavit  is  made.  If  the  facts  cannot 
be  sworn  to  by  the  plaintiff  as  within  his  personal  knowledge, 
he  should  procure  the  affidavits  of  persons  who  have  such 
knowledge  or  fail  in  his  application.  Ramsey  v.  Erie  R.  R. 
Co.,  38  How.  193,  221 ;  S.  C,  7  Abb.  N.  S.  156,  186 ;  57  Barb. 
450 ;  3  Lans.  181 ;  BanJc  of  Orleans  v.  Skinner,  9  Paige,  305. 

2.  Form  and  contents  of.  In  every  case  positive  personal 
knowledge  of  facts  must  be  sworn  to.  Rateau  v.  Bernard^  12 
How.  464 ;  Pomeroy  v.  Hindmiarsh^  5  id.  437 ;  Smith  v.  Reno, 
6  id.  124;  S.  C,  1  Code  R  N.  S.  137,  405;  Pidgeon  v.  Oat- 
man,  3  Rob.  706;  Crocker  v.  Baker,  3  Abb.  182;  Redfieldv. 
Middleton,  7  Bosw.  649 ;  S.  C,  1  Abb.  N.  S.  15.  The  form  in 
which  the  affidavit  is  presented,  so  long  as  it  contains  the  mate- 
rial allegations,  is  immaterial.     When  any  paper  is  annexed  to 
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an  affidavit,  and  by  the  affidavit  it  is  sworn  that  the  statements 
in  such  paper  are  true,  the  whole  is  an  affidavit.  If  the  affidavit 
annexed  to  the  complaint  also  serves  the  purpose  of  verifying 
the  complaint,  so  as  to  require  the  defendant  to  also  verify  his 
answer,  the  whole  may  be  called  a  complaint  and  verification, 
but  for  the  purpose  of  being  used  on  an  application  for  an 
injunction  it  is  an  affidavit.  In  other  words,  the.  plaintiff  must 
apply  for  an  injunction  upon  affidavit.  To  say  that  a  complaint 
may  be  treated  as,  an  affidavit  might  confuse,  unless  it  is  under- 
stood that  it  must  be  so  incorporated  in  an  affidavit  by  reference 
as  to  become  a  part  of  it.  The  fact  that  the  paper  annexed  is  a 
pleading  in  the  cause  does  not  make  the  whole  any  the  less  an 
affidavit.    Fowler  v.  Burns^  7  Bosw.  637. 

3.  Service  of,  A  copy  of  the  affidavit  must  be  served  with 
the  injunction.  Code,  §  220.  And  where  the  order  is  granted 
upon  an  affidavit  which  is  also  a  complaint  in  the  cause,  no 
further  copy  need  be  served  as  an  affidavit. 

In  all  cases  a  copy  of  the  papers  upon  which  the  injunction  is 
granted  must  be  served  with  the  order,  or  the  service  of  the 
injunction  will  be  set  aside  as  irregular.  Penfield  v.  White,  8 
How.  87;  Davis  v.  Mayor ^  ttc.,  1  Duer,  451,  485,  511.  The 
object  of  the  provision  of  the  Code  requiring  service  of  a  copy 
of  the  affidavit  is  to  apprise  the  defendant  of  all  the  alleged 
facts  upon  which  the  injunction  was  granted,  to  enable  him  to 
proceed  at  once  to  vacate  it,  if  he  should  deem  such  course 
advisable.  lb.  In  ordinary  practice,  where  an  order  to  show 
cause  is  usually  obtained  before  the  service  of  the  summons^ 
the  affidavit,  summons,  order  and  complaint  are  served  together. 

Notice  of  Motion  for  an  Injunction. 

{Title  of  the  Cause.) 

Please  take  notice  that  on  the  complaint  in  this  action  (and 
on  the  annexed  affidavit)  the  undersigned  will  move  the  court 
at  a  special  term  to  be  held  at  ,  on  the  day  of  , 

18    ,  at  o'clock  in  the  noon,  or  as  soon  thereafter  as 

counsel  can  be  heard  {or  will  move  before  Hon.  ,  a  justice  of 
the  supreme  court,  at  his  office  in  the  city  of  ,  on  the 

day  of  5  18    ,  at  o'clock  in  noon),  for  an  injunc- 

tion order  to  restrain  the  defendant,  his  agents  and  servants, 
from  {here  state  concisely  for  what  the  injun/Mon  is  required)^ 
and  for  such  other  or  further  order  as  may  be  just. 

{Date. )  {Signature .) 

{Address.) 
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Filing — Application  for  injunction  on  petition— Mode  of  application. 

4.  Filing.  On  procuring  an  order  of  injunction  the  plaintiff's 
attorney  should  forthwith  file  with  the  clerk  the  affidavits  upon 
which  the  order  has  been  granted.  Rule  6,  Sup.  Ct.  A  failure 
to  comply  with  this  direction  will  entitle  the  defendant  to  move 
the  court  to  vacate  the  proceedings  for  irregularity  with  costs, 
as  if  no  affidavit  had  been  made.  lb.  And,  in  general,  when  any 
order  on  a  non-enumerated  motion  ig  entered,  all  the  papers 
used  on  the  motion  must  be  filed  with  the  clerk,  or  the  order 
may  be  set  aside  as  irregular.    Rule  7,  Sup.  Ct. 

d.  Application  for  injunction  on  petition.  Whether  in  a 
proper  case  an  injunction  may  issue  on  petition,  and  without 
any  action,  as  under  the  old  practice,  does  not  appear  to  be 
settled  by  the  late  authorities.  That  cases  might  occur  where, 
under  sections  468,  471  of  the  Code,  authority  might  be  found 
for  continuing  the  old  practice,  is  more  than  suggested  in  1  Van 
Santv.  Eq.  Pr.  355. 

The  question  is  considered  in  the  Matter  of  Hemiup,  2  Paige, 
318 ;  Springsteen  y.  Powers^  4  Rob.  626 ;  Martin  v.  Mayor  of 
JffetD  York,  20  How.  86,  91 ;  S.  C,  11  Abb.  300 ;  12  id.  243 ; 
Sovey  V.  McOrea^  4  How.  33 ;  and  see  1  Barb.  Ch.  Pr.  619 ; 
Clark  V.  Judson^  2  Barb.  90,  and  cases  cited. 

€.  Mode  of  application.  The  notice  given  to  the  defendant 
will  have  apprised  him  of  the  object  of  the  application  to  the 
court,  and  the  papers  on  which  the  motion  will  be  made  ;  and  if 
he  deem  it  advisable  to  oppose  the  motion  he  should  attend  at 
the  time  and  place  specified  in  the  notice  or  order  to  show  cause, 
and  oppose  the  granting  of  the  order,  either  by  affidavits  alone 
or  by  affidavits  and  answer  together.  The  affidavits  may  be 
made  by  third  parties  and  may  be  read  in  opposition  to  the 
motion,  although  a  sworn  answer  has  been  served  denying  all 
the  equities  in  the  complaint.  Florence  v.  BcUes^  2  Sandf.  675 ; 
S.  C,  2  Code  R.  110 ;  8  N.  Y.  Leg.  Obs.  13 ;  Village  of  Seneca 
Falls  V.  Matthews^  9  Paige,  604.  Under  the  practice,  as  it  existed 
previous  to  1870,  it  was  a  disputed  question  whether  the  plaintiff 
was  entitled  to  offer  additional  affidavitsjn  support  of  his  motion 
where  the  defendant  had  confined  his  opposition  to  reading  a 
sworn  answer,  unsupported  by  additional  affidavits.  The  prac- 
tice in  such  cases  was  governed  then  as  now  by  the  practice  on 
a  motion  to  vacate  an  injunction,  under  sections  226,  226  of  the 
Code.  Powell  v.  Clark^  6  Abb.  70.  Before  the  amendment  of 
1870  section  226  of  the  Code  read  as  follows  :   "If  the  applica- 
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Order  to  show  cause  why  an  injunction  should  not  issue. 

tion  be  made  upon  affidavits  on  the  part -of  the  defendant,  but 
not  otherwise,  the  plaintiff  may  oppose  the  same  by  affidavits 
or  other  proofs,  in  addition  to  those  on  which  the  injunction 
was  granted."  The  question  in  doubt  was  whether  an  answer, 
properly  verified,  was  or  was  not  suoh  an  * '  affidavit  "as  to  let 
in  additional  affidavits  by  the  plaintiff.  The  numerous  and 
conflicting  decisions  on  this  point  are  now  comparatively  unim- 
portant in  this  connection,  as  by  the  amendment  of  1870  an 
application  to  vacate  an  injunction  may  in  all  cases  be  opposed 
by  affidavits  or  other  proofs  in  addition  to  those  on  which  the 
injunction  was  granted.  Code,  §  226.  By  the  same  rule  if,  on 
the  application  for  an  injunction,  the  motion  is  opposed  by 
answer  or  other  affidavits,  the  plaintiff  may  support  his  motion 
by  additional  affidavits  if  he  so  desires.  See  Powell  v.  Glarky 
5  Abb.  70 ;  Code,  §  226. 

If  the  defendant  does  not  appear  to  oppose  at  the  time  and 
place  specified  in  the  notice  of  motion  or  order  to  show  cause, 
the  plaintiff  will  be  entitled  to  the  order  of  injunction,  on  proof 
of  due  service  of  the  notice  or  order  to  show  cause,  and  the 
papers  required  to  be  served  by  him,  unless  the  court  shall 
otherwise  direct.     Rule  46,  Sup.  Ct. 

In  all  cases  it  will  be  advisable  for  the  plaintiff  to  be  prepared 
with  the  order  drawn  ready  for  the  judge's  signature.  The 
question  of  security  also  should  not  be  overlooked.  See  Andro- 
vette  V.  Bovme,  15  How.  76  ;  S.  C,  4  Abb.  440. 

Order  to  show  cause  why  an  injunction  shovld  not  issue. 

{Title  of  cause,) 

On  the  annexed  affidavit  {or  complaint  verified  by  the  affidavit 
of  the  plaintiff 'J  let  the  defendant  show  cause  before  me  {or  at  a 
special  term  or  this  court)  at  ,  on  the  day  of  , 

18  ,  why  an  ini  unction  should  not  be  issued  restraining  him 
from  {state  acts  to  be  enjoined),  and  for  such  other  and  further 
relief  as  may  be  just. 

And  it  is  fubther  ordered,  that  said  defendant.  His  agents 
and  servants,  be  in  the  mean  time  restrained,  and  is  hereby  for- 
bidden to  suffer  or  commit  any  of  said  acts  until  the  further 
order  of  the  court. 

(Date. )  {Signature  of  justice  of       court ) 

(Address.) 
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Preliminary  injunction,  with  order  to  show  cause  —  Form  of  security. 

Preliminary  injv/nciion^  with  order   to  show  cause  why  it 

should  not  continue. 

SUPREME  COURT. 


A  B,  plaintiff, 
T  G,  defendant. 


On  reading  the  complaint  in  this  action,  duly  verified,  also 
the  affidavit  of  ,  it  is  ordered  that  the  defendant^  T  G,  and 

his  attorneys,  counselors,  agents  and  assistants,  and  each  and 
every  of  them,  nnder  the  penalties  by  law  prescribed,  and  each 
and  every  of  them,  do  absolutely  desist  and  refrain  from  {state 
acts  to  he  ertjoined). 

It  is  further  ordered,  that  the  dtfendant  show  cause  be- 
fore at  ,  in  the  of  ,  on  the  day  of  , 
187  ,  at  o'clock  m.,  or  as  soon  thereafter  as  counsel  can 
be  heard,  why  this  order  should  not  be  continued  in  force  until 
the  farther  order  of  the  court  in  the  premises. 

Dated  the  day  of  ,  187  . 

{Signature  of  justice  supreme  court. 
{Signature  of  plaintiff^ s  attorney.) 

Section  5.  Security  to  be  glTen  in  ordinary  cases. 

a.  Form  of  security.  "Where  no  provision  is  made  by 
statute  as  to  security  upon  an  injunction  the  court  or  judge 
shall  require  a  written  undertaking  on  the  part  of  the  plaintiff, 
with  or  without  sureties,  to  the  effect  that  the  plaintiff  will  pay 
to  the  party  enjoined  such  damages,  not  exceeding  an  amount 
to  be  specified,  as  he  may  sustain  by  reason  of  the  injunction, 
if  the  court  shall  finally  decide  that  the  plaintiff  was  not  entitled 
thereto."  Code,  §  222.  The  undertaking  given  on  the  issuing 
of  an  injunction  should  be  substantially  in  the  words  of  the 
Code  as  above  given.  Town  of  Ouilford  v.  Cornell^  4  Abb.  220. 
But  as  the  Code  prescribes  no  particular  form  it  will  be  sufficient 
if  it  be  in  the  form  of  a  penal  bond  under  seal,  containing  the 
prescribed  stipulations.  Episcopal  Church  of  St.  Peter  v.  Fa- 
rian,  28  Barb.  644.  But  in  all  cases  the  undertaking  must  be  in 
writing. 
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Undertaking  for  injonction. 


Undertaking  for  ivounotion, 

SUPREME  COURT. 


A  B,  plaintiff, 

ag$t, 
T  G.  defendant. 


The  above-named  jjl^intiff  (having  applied,  or)  being  about  to 
apply  for  an  injunction  herein  restraining  the  defendant  from 
{s^{e  Jyriejly  the  object  of  the  ivjunction).  Now,  therefore,  we 
(the  said  A  B  of  and)  C  D  of  ,  the  of  ,  by 

occupation  a  ,  and  E  F  of  ,  the  of        •  by  occu- 

pation a  ,  do  hereby  undertake,  promise  and  agree  to  and 

with  the  said  defendant  that  the  plaintiff  will  pay  to  the  defend- 
ant enjoined  such  damages,  not  exceeding  the  sum  of  dollars, 
as  he  may  sustain  by  reason  of  such  injunction,  if  the  court 
shall  finally  decide  that  the  said  plaintiff  was  not  entitled  thereto, 
such  damages  to  be  ascertained  by  a  reference,  or  in  such  other 
manner  as  the  court  may  direct. 

Dated       ,  187  .  {Signatures.) 

Signed  and  delivered  in ) 

presence  of  ) 

( Witness,) 

State  of  New  York,  )  ^^  . 
County  of  .  T 

C  D,  one  of  the  subscribers  to  the  above  undertaking,  being 
duly  sworn,  says  that  he  is  a  resident  and  householder  within 
this  State,  and  is  worth  the  sum  of  dollars  over  and  above 

all  his  debts  and  liabilities,  exclusive  of  property  exempt  from 
execution.  (Sign/dwre.) 

Subscribed  and  sworn  to  before  me,  ) 
this  day  of  ,  187  .  f 

{Signaiure  of  officer.) 
State  of  New  York,  )  __ 
County  of  .  \  **•  •* 

E  P,  one  of  the  subscribers  to  the  above  undertaking,  being 
duly  sworn,  says  that  he  is  a  resident  and  a  freeholder  within 
this  State,  and  is  worth  the  sum  of  dollars  over  and  above 

all  his  debts  and  liabilities,  exclusive  of  property  exempt  from 
execution.  {Signavwre. ) 

Subscribed  and  sworn  to  before  me,  ) 
this  day  of  ,  187  .  f 

{Signature  of  offi/ier.) 
State  of  New  York,  ) 
County  of  .  | 

On  the         day  of  ,  187    ,  before  me  came  C  D  and  E  F, 

to  me  personally  known  to  be  the  persons  described  in,  and  who 
executed  the  foregoing  undertaking,  and  severally  acknowledged 
that  they  executed  the  same. 

{Signature  of  officer.) 
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Plaintiff  without  suretieB  —  Saruties  and  justification. 


6.  Plaintiff  witTumt  sureties.  In  ordinary  cases,  where  the 
object  of  the  injunction  is  not  to  suspend  the  business  of  a  cor- 
poration, it  is  discretionary  with  the  court  or  judge  whether  to 
require  sureties  to  the  undertaking  or  not.  Sheldon  v.  Allerton^ 
1  Sandf.  700 ;  S.  C,  1  Code  R.  93 ;  Bellinger  v.  Gardner,  2  Abb. 
441  •,  S.  C,  12  How.  381.  There  is  one  exception  to  this  rule. 
A  plaintiff  residing  out  of  the  State  must  give  a  resident  surety 
to  obtain  an  injunction.  lb.  Where  no  surety  is  required  the 
undertaking  must  be  executed  by  the  plaintiff,  or  some  one  in 
his  behalf.  In  other  cases  the  plaintiff  need  not  execute  or  join 
in  the  undertaking.  Leffi/ngwell  v.  Ohave,  10  Abb.  472 ;  S.  C. , 
19  How.  64 ;  5  Bosw.  703 ;  Askins  v.  Bearns,  3  Abb.  184 ;  Repub- 
lic of  Mexico  V.  De  Arangoiz,  5  Duer,  634,  640;  S.  C,  11 
How.  1,  676.  The  words  "on  the  part  of  the  plaintiff,  with  or 
without  sureties,"  are  fully  satisfied  if  any  person  or  persons  in 
aid  of  the  prosecution,  acting  in  furtherance  of  the  action,  at  the 
instance  of  ^  the  plaintiff,  will  peremptorily  and  unqualifiedly 
undertake  that  the  plaintiff  shall  pay  to  the  defendant  the  dam- 
ages which  he  may  sustain.  lb.  In  no  case  will  the  plaintiff' s 
own  undertaking  be  received,  unless  he  will  justify  as  being  a 
freeholder  or  householder,  and  worth  double  the  sum  specified, 
over  and  above  all  his  debts  and  liabilities.  Sheldon  v.  AUerton, 
1  Sandf.  701,  note ;  S.  C,  1  Code  R.  93. 

c.  Sureties  and  justification.  When  a  surety  is  required  in 
an  undertaking  given  on  the  granting  of  an  injunction  order 
the  officer  by  whom  the  security  is  approved  will  require  such 
surety  to  justify  in  double  the  amount  specified,  as  in  the  case 
of  a  plaintiff  executing  his  own  undertaking.  lb.  Where  two 
or  more  sureties  are  given  they  will  be  required  to  justify  sub- 
stantially to  the  same  effect  as  sureties  upon  an  undertaking  of 
bail.  See  Code,  §  194.  Carroll  v.  Sand,  10  Paige,  298 ;  3  R.  S. 
(6th  ed.)  271,  §  79. 

The  undertaking  must  be  duly  proved  or  acknowledged,  in 
like  manner  as  a  deed  of  real  estate.  Rule  9,  Sup.  Ct.  In  no 
case  can  an  attorney  be  a  surety  on  any  undertaking.  Rule  10, 
Sup.  Ct  Where  the  object  of  an  injunction  is  to  suspend  the 
general  and  ordinary  business  of  a  corporation,  to  which  the  act 
of  1870,  chapter  151,  does  not  apply,  the  Code  leaves  less  to  the 
discretion  of  the  officer  making  the  order.  In  case  the  appli- 
cation for  the  order  is  made  ex  parte  the  plaintiff  is  required  to 
give  a  written  undertaking,  executed  by'  two  sufficient  sureties. 
Vol.  IL— 12 
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Security  in  ordinary  cases — Security  upon  order  to  sliow  cause. 

■  ■-  ■  -  -  '  _    ■  _ 

to  be  approved  by  the  court  or  judge,  to  the  same  effect  as  in 
ordinary  cases.     Code,  §  224.     See  Laws  of  1870,  ch.  161,  §  5. 

d.  Security  in  ordinary  cases.  The  amount  of  security  that 
will  be  required  on  the  allowance  of  an  injunction  is  left  to  th^ 
discretion  of  the  court  or  judge  granting  the  order.  It  is  for  the 
interest  of  the  plaintiff  in  all  cases  to  be  ready,  on  the  applica- 
tion for  the  order,  to  furnish  whatever  security  may  be  required, 
as  the  success  of  the  application  may  depend  upon  the  observ- 
ance of  this  precaution.  See  An&rotettey.  Bovme^  15  How.  75 ; 
S.  C,  4  Abb.  440. 

And  it  is  of  equal  importance  to  the  plaintiff  that  the  amount 
of  security  so  given  should  be  sufficiently  large  to  cover  all 
damages  that  the  defendant  may  sustain  by  reason  of  the  injunc- 
tion, should  the  court  finally  deny  the  plaintiff's  right  thereto, 
for  where  the  security  given  on  the  granting  of  an  injunction  is 
so  small  that  the  damages  that  might  be  sustained  by  its  contin- 
uance could  not  be  satisfied  by  the  undertaking,  the  security 
must  be  increased  or  the  injunction  will  be  dissolved.  Ryck- 
man  v.  Coleman^  21  How.  404 ;  Cayuga  Bridge  Co.  v.  Magee^ 
2  Paige,  116.  Either  party  may  at  any  time  apply  to  the  court 
to  have  the  security  increased  when  necessary.  AngeU  v.  Sils- 
hury^  19  How.  48 ;  Pacific  Mail  Steamship  Co.  v.  LeuLing^  7 
Abb.  N.  S.  87. 

e.  Security  upon  order  to  show  cause.  All  temporary  injunc- 
tions are  now  in  the  form  of  orders,  and  an  injunction  that  will 
expire  on  the  day  for  showing  cause,  unless  then  continued,  is 
an  injunction  during  the  intervening  time.  Before  such  an  order 
is  made,  security  may  and  should  be  required  as  in  other  cases, 
under  section  222  of  the  Code.  Methodist  Churches  of  Nev) 
York  V.  Barker,  18  N.  T.  (4  Smith)  463.  The  court  will  view 
with  suspicion  any  application  for  an  injunction,  however  tem- 
porary, that  does  not  at  the  same  time  extend  to  the  defendant 
security  for  any  damages  that  may  result  therefrom.  And/ro- 
vette  V.  BownCj  16  How.  76  ;  S.  C,  4  Abb.  440. 

/.  Security  on  staying  proceedings  after  judgment.  The 
provisions  of  the  Revised  Statutes,  prescribing  the  security  and 
the  terms  on  which  an  injunction  may  issue  to  stay  proceedings 
at  law,  have  not  been  altered  or  repealed  by  the  Code.  Cook  v. 
Dicker  son,  2  Sandf.  691 ;  WiMe  v.  Joel,  16  How.  820;  S.  C,  6 
Duer,  671 ;  Carpenter  v.  Keating,  10  Abb.  N.  S.  223.  Although 
but  few  instances  have  occurred  under  the  present  practice 
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Security  on  staying  proceedings  after  judgment. 

where  the  courts  have  granted  an  injunction  to  stay  proceedings 
in  an  action  pending,  yet,  in  proper  cases,  an  injunction  may 
issue  to  restrain  proceedings  upon  a  judgment.  See  §  7,  art.  2, 
anfe,  41  to  44. 

The  Revised  Sta-tutes  require  that  before  the  issuing  of  an 
injunction  to  stay  proceedings  in  a  personal  action  after  judg- 
ment, a  deposit  shall  be  made  by  the  applicant  of  a  sum  of 
money  equal  to  the  full  amount  of  such  judgment,  including 
costs,  and  that  in  addition  to  such  deposit  the  moving  party 
shall  also  execute  a  bond,  with  one  or  more  sufficient  sureties, 
to  the  plaintiff  in  the  said  judgment,  in  such  sum  as  the  officer 
or  court  allowing  the  injunction  shall  direct,  conditioned  for  the 
payment  to  the  plaintiff  or  his  legal  representatives  of  all  such 
damages  and  costs  as  may  be  awarded  to  them  by  the  court  at 
the  final  hearing  of  the  cause.  2  R.  S.  189  (196),  §  140 ;  Cook  v. 
Dickerson,  2  Sandf.  691 ;  GhappeU  v.  Potter,  11  How.  365,  368. 
Unless  security  be  given  in  such  cases  in  the  manner  prescribed 
by  the  statute  no  injunction  can  properly  issue,  and  if  issued 
may  be  dissolved,  on  application,  with  costs.  lb.  Jenkins  v. 
Wilde,  2  Paige,  394. 

But  the  officer  granting  the  injunction  has  power  to  dispense 
with  any  deposit  of  moneys  as  above  provided,  and  in  lieu 
thereof  may  direct  the  execution  of  a  bond,  with  at  least  two 
sufficient  sureties,  conditioned  to  pay  the  amount  so  required  to 
be  deposited  whenever  ordered  by  the  court,  or,  where  a  bond  is 
already  required  in  addition  to  such  deposit,  he  may  direct  the 
enlargement  of  the  penalty  and  condition  of  such  bond,  so  as  to 
include  the  judgment.  2  R.  S.  190  (198),  §  146 ;  Jenkins  v. 
Wilde,  2  Paige,  394. 

The  security  required  to  stay  proceedings  after  judgment  in 
real  actions  is  a  bond  executed  by  the  moving  party,  conditioned 
for  the  payment  to  the  plaintiff  in  such:  action  of  all  the  damages 
and  costs  that  may  be  awarded  to  him  in  case  of  a  decision 
against  the  -party  obtaining  the  injunction.   2  R.  S.  190  (197),  §  144. 

The  court  may  dispense  with  the  deposit  of  any  moneys  or  the 
execution  of  any  bond  where  the  application  is  made,  on  the 
ground  that  the  judgment  was  obtained  by  actual  fraud.  2  R.  S. 
190  (198),  §  146.    Cook  v.  Dicker  son,  2  Sandf.  692. 

These  general  provisions  of  the  Revised  Statutes  in  regard  to 
a&  injunction  to  restrain  proceedings  in  actions  at  law,  do  not 
extend  to  the  cases  provided  for  by  the  Revised  Statutes,  under 
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Bond  on  obtaining  injunction  to  stay  proceedings. 


the  article  in  relation  to  proceedings  against  corporations  in 
equity.  Hutchinson  v.  New  York  Central  Mills,  2  Abb.  394. 
See  2  R.  S.  462  (482),  466  (487). 

Bond  on  obtaining  injunction  to  stay  proceedings. 

Know  all  men  by  these  presents,  that  we,  T  Z,  of 
street,  in  the  city  of  ,  and  C  D,  of  the  village  of  ,  are 

held  and  firmly  bound  unto  A  B,  of  ,  in  the  sum  of 

dollars,  lawful  money  of  the  United  States  of  America,  to  be 
paid  to  the  said  A  B,  his  executors,  administrators  or  assigns, 
for  which  payment,  well  and  truly  to  be  made,  we  bind  our- 
selves, our  heirs  and  our  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

Dated  the         day  of         ,  18    .      {Sealed  with  our  seals.) 

Whereas,  the  above-named  Y  Z  has  applied  to  the 
court  of  for  an  injunction  to  stay  proceedings  by  said  A  B 

in  a  certain  personal  action  pending  in  the  said  court,  wherein 
the  said  A  B  is  plaintiff  and  the  said  Y  Z  is  defendant,  after 
(verdict  and  before)  judgment  therein : 

Now,  THE  CONDITION  of  this  obligation  is  such  that  if  the 
above-bounden  Y  Z  shall  well  and  truly  pay  unto  the  said  A 
B,  his  executors,  administrators  and  assigns,  all  such  damages 
and  costs  as  may  be  awarded  to  him  or  them  by  the  court  at  the 
final  hearing  of  the  cause  {and  if  deposit  is  dispensed  with  add^ 
and  shall  also  pay  the  sum  of — specify  draountof  deposit  — 
whenever  ordered  by  the  said  court)  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 
Signed,  sealed  and  delivered  )  {Signatures  and  seals.) 

m  the  presence  of  f 

( Witness.) 


{ Venue. )  Affidavit  of  sufficiency. 

C  D,  a  surety  in  the  within  {or  annexed)  bond,  being  duly 
sworn,  says,  that  he  is  a  householder,  resident  within  this  State, 
to  wit,  at  ,  and  that  he  is  worth  dollars  {amount  of 

hond)^  over  and  above  all  debts  and  demands  against  him. 

{Jurat.)  '  {Signature.) 

{Acknowledgment. ) 

Indorsement  of  approval. 

SUPREME  COURT. 


A  B,  plaintiff, 

agst, 
Y  Z,  defendant. 


Undertaking  for  Injunction.  —  Approved  as  to  form  and 
sufficiency  of  the  sureties  this  day  of  ,  187  . 

Filed        ,187  .  {Slgncd/wre  of  justice  of       court.) 
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^ —  '  I  .  _^ 

g.  Approval  of  undertaking.  The  approval  of  the  judge  or 
justice  taking  an- undertaking  must  be  indorsed  upon  it,  accord- 
ing to  the  provisions  of  rule  6  of  the  supreme  court.  Whenever 
the  plaintiff  shall  show  by  affidavit  that,  through  inadvertence, 
he  has  failed  to  comply  with  this  rule,  and  that  he  has  taken  the 
earliest  opportunity  since  the  defect  was  brought  to  his  notice  to 
remedy  it,  the  court  will  I'elieve  him  on  terms,  although  the  rule 
provides  that  the  defendant  may  in  such  cases  move  the  court  to 
vacate  the  proceedings  for  irregularity,  with  costs,  as  if  no  under- 
taking had  been  given.  Leffingwell  v.  Chave^  19  How.  64 ;  S.  C, 
6  Bosw.  703 ;  10  Abb.  472 ;  Newell  v.  Doran,  21  How.  427 ; 
BrcLsh  V.  Wielarsky^  36  How.  253;  O  Donnell  v.  McMurn,  3 
Abb.  391. 

Ti.  Filing  undertaking.  It  is  the  duty  of  the  plaintiff's  attor- 
ney forthwith  to  file  with  the  clerk  of  the  court  the  undertaking 
given  upon  procuring  an  injunction,  with  the  approval  of  the 
justice  or  judge  indorsed  thereon.  Rule  5,  Sup.  Ct.  As  to  the 
effect  of  an  omission  to  comply  with  this  rule,  see  4,  ante^  85. 

Where  the  statutory  security  is  given  on  an  application  for  an 
order  staying  proceedings  after  judgment,  the  bond  must  be 
filed  with  the  clerk  before  the  injunction  can  issue.  2  R.  S. 
190  (198),  §  149. 

t.  Defective  undertakings.  Where  one  of  the  sureties  in  an 
undertaking  given  on  the  granting  of  an  mjunction  has  become 
insolvent,  and  the  remaining  surety  is  solvent,  it  is  a  question 
of  judicial  discretion  whether  to  allow  the  security  to  remain 
unchanged  or  to  direct  fresh  security  to  be  given.  Patterson  v. 
BlooToer,  9  Abb.  N.  S.  27 ;  Willett  v.  Stringer,  15  How.  310 ; 
S.  C. ,  6  Duer,  686.  A  distinction  is  made  between  an  injunction 
And  an  appeal  in  this  regard.  lb. 

So  where  the  security  is  inadequate  in  amount,  but  otherwise 
T^alar,  the  plaintiff  may  be  compelled  to  increase  the  amount 
or  allow  the  injunction  to  be  vacated.  Ryckman  v.  Coleman, 
21  How.  404 ;  Cayuga  Bridge  Co.  v.  Magee,  2  Paige,  116 ;  Pacific 
Mail  Steamship  Co.  v.  Leuling,  7  Abb.  N.  S.  37 ;  Angell  v.  Sils- 
hury,  19  How.  48. 

y.  Liability  of  sureties.  The  liability  of  the  sureties  on  an 
undertaking  given  on  the  granting  of  an  injunction  order  accrues 
only  on  the  final  decision  that  the  plaintiff  was  not  entitled  to 
the  injunction.  Code,  §  222 ;  Shearman  v.  New  York  Central 
MiUs,  11  How.  269 ;  Weeks  v.  SovihwicJc,  12  id.  170. 
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But  where,  upon  motion  to  increase  the  security  given,  the 
injunction  is  dissolved  by  consent  of  the  plaintiflfe,  and  the 
plaintiffs  subsequently  discontinue  the  action,  the  defendants 
will  be  entitled  to  an  order  of  reference  to  ascertain  the  damages 
sustained  by  them  in  consequence  of  the  issuing  of  the  injunc- 
tion. The  disposition  of  the  suit  by  the  parties  amounts  to  a 
final  decision  that  the  plaintiffs  were  not  entitled  to  an  injunc- 
tion, within  the  meaning  of  the  usual  undertaking  given  on 
granting  injunctions.  Pacific  Mail  Steamship  Co.  v.  LeuliJig^ 
7  Abb.  N.  S.  37.  See  Carperder  v.  Wright^  4  Bosw.  655.  Where, 
at  the  conclusion  of  the  action,  ttie  injunction  is  not,  in  esse, 
the  final  determination  as  to  it  is  against  the  plaintiffs,  and 
whether  the  case  is  ended  by  the  plaintiffs  or  not  does  not  affect 
the  defendant's  remedy  on  the  undertaking.  lb.  Carpenter  v. 
Wright,  4  Bosw.  666 ;  Be  Forest  v.  Baker,  1  Rob.  700 ;  S.  C, 
1  Abb.  N.  S.  34  ;  Loomis  v.  Brown,  16  Barb.  325.  See  Metho- 
dist Churches  of  N.  T.  v.  Barker,  18  N.  Y.  (4  Smith)  463 ;  Pai- 
terson  v.  Bloomer,  6  Abb.  N.  S.  446 ;  S.  C,  37  How.  450 ;  S.  C. 
reversed,  9  Abb.  N.  S.  27. 

k.  Damages  ;  Jiow  ascertained.  The  Code  does  not  fix  defin- 
itely the  mode  by  which  the  damages  arising  from  the  issuing 
of  an  injunction  shaU  be  assessed,  but  simply  provides  that  the 
damages  may  be  ascertained  by ^  a  reference  or  otherwise,  as  the 
court  shall  direct.  Code,  §  222.  This  provision  is  a  substitute 
for  the  thirty-first  rule  of  chancery  of  1837,  which  was  adopted 
ten  years  later  as  one  of  the  rules  of  the  supreme  court. 

Some  doubt  formerly  existed  as  to  the  right  of  the  court  to 
substitute  a  summary  proceeding  of  its  own,  as  in  case  of  a 
reference  to  assess  the  damages  sustained  on  an  injunction,  in 
place  of  the  admitted  common-law  remedy  upon  an  undertaking, 
where  the  obligor  had  given  no  consent  in  the  bond  itself  that 
the  damages  should  be  summarily  ascertained  upon  a  reference. 
Oarcie  v.  Sheldon,  3  Barb.  232.  But  it  must  be  considered  that 
the  rule  is  settled  that  the  court  can  direct  a  reference  without 
action,  though  there  may  be  no  such  consent  in  the  undertaking. 
Higgins  v.  Allen,  6  How.  30;  Wilde  v.  Joel,  15  id.  320;  S.  C, 
6  Duer,  671.  The  presumption  is  that  the  party  executing  an 
undertaking  knows  that  the  legislature  has  authorized  a  sum- 
mary mode  of  settling  damages,  and  by  executing  the  under- 
taking impliedly  assents  to  it.  But  this  implied  consent  extends 
only  to  the  actual  parties  to  the  instrument,  and  the  right  to  a 
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reference  to  ascertain  the  amount  of  damages  sustained  by  an 
injunction  exists  only  as  against  those  who  sign  the  undertaking. 
Patterson  v.  Bloomer^  9  Abb.  N.  S.  27;  reversing  S.  C,  7  id. 
376;  38  How.  280.  See  S.  C,  6  Abb.  N.  S.  446;  87  How. 
450. 

Section  6.  Iignnction  against  corporation. 

a.  Who  may  grant  the  order.  Under  section  224  of  the  Code, 
an  injunction  to  suspend  the  general  and  ordinary  business  of  a 
corporation  might  formerly  have  been  granted  by  the  court,  or 
a  judge  thereof.  But,  by  a  subsequent  statute,  it  is  provided 
that  an  injunction  to  suspend  the  general  and  ordinary  busi- 
ness of  a  corporation  or  joint-stock  association,  or  to  suspend 
from  office  any  director,  trustee  or  manager  of  such  corporation, 
or  joint-stock  association,  or  to  restrain  or  prohibit  such  officer, 
etc.,  from  the  performance  of  his  duty  as  such,  shall  not  be 
granted  except  hy  the  courts  and  that  an  injunction  otherwise 
granted  will  be  void.    Laws  of  1870,  ch.  151,  §  1. 

The  provisions  of  this  act  extend  to  all  corporations  and  joint- 
stock  associations,  created  or  existing  by  the  laws  of  this  or  any 
other  State  or  government,  doing  business  within  this.  State,  or 
having  a  business  or  fiscal  agency  for  the  transfer  of  its  stock 
therein,  and  to  the  directors,  etc.,  of  the  same,  and  to  all  pro- 
ceedings by  the  attorney-general  in  the  name  of  the  people  of 
this  State,  under  the  laws  regulating  proceedings  against  corpo- 
rations, except  that  it  does  not  apply  to  corporations  or  associa- 
tions having  banking  powers,  or  power  to  make  insurances,  or 
to  such  as  are  or^nized  under  the  general  manufacturing  laws 
of  this  State.    IdT^  6. 

It  may  well  be  doubted  if  any  court,  except  the  supreme  court, 
has  power  conferred  upon  it  to  exercise  that  peculiar  juris- 
diction over  corporations  which,  prior  to  the  new  constitution, 
was  vested  by  statute  in  the  court  of  chancery.  By  the  act  of 
1847,  the  powers  formerly  vested  in  that  court  were  transferred 
to  the  supreme  court.  Laws  of  1847,  ch..  280,  §  16.  It  is 
clear  that  the  visitorial  powers  over  moneyed  corporations 
once  vested  in  the  court  of  chancery,  under  art.  2  of  title  4  of 
oh.  8  of  the  2  R.  S.,  in  relation  to  "proceedings  against  corpo- 
rations in  equity,"  were  not  conferred  by  the  Code  upon  the 
superior  courts  and  the  right  of  that  court  to  act  at  all  under 
that  article  has  been  more  than  doubted.    Kattenstroth  v.  Astor 
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BanTc,  2  Duer,  632.  See  3  R.  S.  (6th  ed.)  764,  §§  47,  48 ;  see 
§  2,  ante  Tl,  78. 

&.  Notice^  when  necessary.  Where  an  order  of  injunction  is 
sought  against  a  corporation,  at  least  eight  days'  notice  of  the 
application  must  be  given  to  the  proper  officers  of  the  corpora- 
tion, or  the  director,  trustee,  or  manager,  to  be  enjoined  or 
restrained.  Laws  of  1870,  ch.  161,  §  1.  And  it  is  further  pro- 
vided, that  any  director  or  other  officer  of  a  corporation  or  joint- 
stock  association,  upon  whom  shall  be  served  any  notice  of  an 
application  for  an  injunction  restraining  or  affecting  the  business 
of  such  corporation  or  joint-stock  association,  or  for  a  receiver  of 
its  property  and  effects,  or  any  part  thereof,  who  shall  conceal 
from,  or  omit  to  disclose  to  the  other  directors,  trustees,  managers 
and  officers  thereof,  the  fact  of  such  service,  and  the  time  and 
place  at  which  such  application  is  to  be  made,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be 
punished  by  fine  or  imprisonment^  or  both,  and  shall  be  liable 
to  the  corporation  for  the  damages  which  shall  be  sustained  by 
reason  of  such  proceedings.    Id. ,  §  4. 

c.  Security  to  he  given.  The  requisites  of  the  undertaking  to 
be  given  on  application  for  an  injunction  against  a  corporation 
are  essentially  the  same  as  in  ordinary  cases,  except  that  at  least 
two  sureties  must  be  given  to  be  approved  by  the  court.  Code, 
§  224. 

Undertaking  for  injunction  against  a  corporation. 

SUPREME  COURT.  Jb 


A  B,  plaintiff, 
Z  C0MFA17T,  defendants. 


Whereas,  the  above-named  A  B,  plaintiff  (having  applied  or) 
being  about  to  apply  for  an  injunction  which  may,  among  other 
things,  suspend  the  general  and  ordinary  business  of  the  defend- 
ants, the  Z.  Company,  who  are  a  corporation. 

Now,  THEREFORE,  we,  the  said  A  13,  of  ,  and  C  D,  of  No. 
street,  in  the  city  of  ,   by  occupation  a  mer- 

chant, and  E  F,  of  the  village  of  ,  in  the  county  of  , 

by  occupation  a  builder,  do  hereby  undertake,  promise  and 
agree  to  and  with  the  said  defendant  that  the  plaintiff  will  pay- 
to  the  defendants  enjoined  such  damages,  not  exceeding  the  sum 
of  dollars,  as  they,  the  said  corporation,  may  sustain  by- 

reason  of  such  injunction,  if  the  court  shall  finally  decide  that 
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the  said  plaintiff  was  not  entitled  thereto ;  snch  damages  to  be 
ascertained  by  a  reference,  or  in  such  other  manner  as  the  court 
may  direct. 

{Signatwres.)' 

Dated,  187'  . 

Signed  and  delivered  in  presence  of 

( Wibness.) 

State  of  New  York,  )  .^  . 
County  of  .] 

G  D,  one  of  the  subscribers  to  the  above  undertaking,  being 
duly  sworn,  sa;|p^s,  that  he  is  a  resident  and  a  freeholder  within 
tliis  State,  and  is  worth  the  sum  of  doUars,  over  and  above 

all  his  debts  and  liabilities,  exclusive  of  property  exempt  from 
execution. 

{SigTiature.) 

Subscribed  and  sworn  to  before  me, ) 
this  day  of  ,187    .  f 

{Signatwre  of  officer.) 

State  op  New  Toek,  )  ^. . 
County  of  .p*- 

E  P,  one  of  the  subscribers  to  the  above  undertaking,  being 
duly  sworn,  says,  that  he  is  a  resident  and  householder,  within 
this  State,  and  is  worth  the  sum  of  dollars,  over  and  above 

aU  his  debts  and  liabilities,  exclusive  of  property  exempt  from 
execution. 

{Signaiure.) 

Subscribed  and  sworn  to  before  me, ) 
this  day  of  ,187    .  J 

XSignaiwre  of  officer.) 

State  op  New  Tobk,  )  ^^  . 
County  of  .[* 

On  the  day  of         ,  187    ,  before  me  came  C  D  and  E  F, 

to  me  known  to  be  the  persons  described  in  and  who  executed 
the  foregoing  undertaking,  and  severally  acknowledged  that  they 
executed  the  same. 

{SigTiature  of  officer.) 

Vol..  n.— 13 
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IndorsemeTvt  of  approml. 

SUPREME  COUBT. 

A  B^  plaintiS; 

agst. 

Z  CoHVANY,  defendants. 

UNDEBTAKiNGh  FOB  INJUNCTION. —  Approved  as  to  form  and 
sufficiency  of  the  sureties,  this  day  of  ,  187    . 

{Signature  of  justice  cf  court ) 

Filed  ,187    . 

d.  Damages^  how  ascertained.  The  damages  sustained  on 
the  part  of  the  corporation  by  the  allowance  of  the  injunction 
may  be  ascertained  by  reference  or  otherwise,  as  the  court  may 
direct,  should  it  be  finally  decided  that  the  plaintiff  wds  not 
entitled  to  the  order.    Code,  §  224. 

Section  7.  Injunctions  against  State  officers. 

a.  TTAo  may  grant  the  order.  The  power  to  grant  an  injunc- 
tioh  to  restrain  an  officer,  or  board  of  officers,  or  any  person 
employed  by  them,  while  in  the  performance  of  any  duty  devolv- 
ing upon  them  by  the  law  of  this  State,  or  to  restrain  the 
execution  of  any  such  law,  can  only  be  exercised  by  the  general 
terra  of  the  supreme  court,  sitting  in  the  district  in  which  such 
board  shall  be  located,  or  such  duty  shall  be  required  to  be  per- 
formed.   Laws  of  1851,  ch.  488,  §  1. 

h.  What  notice  necessary.  Before  hearing  any  application  for 
an  injunction  against  such  officers,  at  least  eight  days'  notice  of 
the  time  and  place  of  the  hearing  m\ist  be  served  on  the  officer, 
board  or  person,  against  whom  the  application  shall  be  made. 
Laws  of  1861,  ch.  488,  §  2. 

c.  Security.  Where  no  provision  is  made  by  statute  as  to 
security  upon  an  injunction,  as  in  the  cases  considered  in  this 
section,  the  undertaking  must  be  provided  by  section  222  of  the 
Code. 

d.  Approval  and  filing.  The  undertaking  so  given  must  be 
indorsed  with  the  approval  of  the  justices  composing  the  court, 
and  filed,  as  in  ordinary  cases.  See  Rules  5  and  9  of  the  Supreme 
Court.. 

e.  Damages^  how  ascertained.  The  damages  resulting  from 
the  allowance  of  the  injunction  may  be  ascertained  by  a  reference 
or  otherwise,  as  the  court  shall  direct.     Code,  §  222. 


INJUNCTIONS.  99 

Order  of  injunction — Form  of. 


Section  8.  Order  of  iigunction. 

a.  Writ  as  a  provisional  remedy  dboUsTied.  The  writ  of 
injuiiction  as  a  provisional  remedy,  is  abolished  by  the  Code, 
and  an  injunction  by  order  substituted  therefor.  Code,  §  218. 
But  by  substituting  the  order  for  the  writ,  the  Code  has  created 
no  new  remedy,  but  has  simply  recognized  the  injunction  as  an 
existing  provisional  remedy.  lAnden  v.  Hepburn^  5  How.  188 : 
S.  C,  3  Sandf.  668 ;  3  Code  R.  165 ;  9  N.  Y.  Leg.  Obs.  80. 
Neither  has  it  enlarged  or  altered,  in  any  respect,  the  power  of 
the  court  to  grant  injunctions  in  those  cases  in  which  a  perma- 
nent injunction  is  the  relief  demanded  in  the  complaint,  but  has 
left  the  right  to  such  relief  to  be  determined  by  the  rules  of  law 
that  were  in  force  when  the  Code  was  enacted.  iT.  T.  Life  Ins. 
Co.  V.  Supermsors  of  N.7.,4.  Duer,  192;  S.  C,  1  Abb.  260; 
Neustadt  v.  Joelj  2  Duer,  630. 

ft.  Order  of  injunction.  An  order  of  injunction  ought  to  be 
sufficiently  explicit  upon  its  face,  by  defining  the  property  or 
matter  enjoined,  so  as  to  clearly  advertise  the  defendant  of  what  he 
is  not  to  do,  and  so  clear  that  an  unlearned  man  can  understand 
its  meaning  without  the  necessity  of  employing  counsel  to  advise 
him  what  he  has  a  right  to  do  without  rendering  himself  liable  to 
punishment.  Moat  v.  Holbein^  2  Edw.  Ch.  188 ;  Laurie  v. 
Laurie,  9  Paige,  234.  Neither  should  a  defendant  be  driven 
to  a  study  of  the  complaint  to  ascertain  what  the  injunction 
means ;  enough  should  be  contained  in  the  order  itself  to  apprise 
the  party  upon  whom  it  is  served,  of  what  he  is  restrained  from 
doing.  SuUivan  v.  JudaTiy  4  Paige,  444,  It  is  of  equal  import- 
ance to  the  plaintiff  that  the  order  should  be  carefully  and 
clearly  drawn,  and  that  it  should  follow  the  prayer  of  the  com- 
plaint that  the  court  may  know  when  it  has  been  violated,  and 
whether  the  defendant  is  liable  to  an  attachment  for  its  infringe- 
ment. Byam  v.  Stevens,  4  Edw.  Ch.  119 ;  Freeman  v.  Deming, 
id.  698. 

c.  Form  of  order.  An  injunction  order,  when  allowed  by  the 
court,  should  have  the  usual  caption,  "at  a  special  term,  etc.,'' 
or,  when  issued  against  a  State  officer,  "at  a  general  term,  etc.," 
and  when  allowed  in  the  county  where  the  place  of  trial  is,  need 
only  be  filed  by  the  clerk ;  or  if  in  another  county,  it  need  only 
be  certified  to  the  proper  county  by  the  cleric,  as  other  orders. 
No  signature  of  the  j  udge  granting  the  order  is  necessary.  Mayor 
of  New  York  v.  Conover^  5  Abb.  244.    When  granted  by  a  judge 
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Iiy unction  bj  judge's  order — Injunction  bj  the  court. 

out  of  a  conrt,  or  a  county  judge,  the  caption  should  be  omitted, 
the  order  entitled  in  the  cause,  and  signed  bj  the  judge  at  the 
foot  of  the  order. 

Ivjwadion  by  judges  order. 

( TULe  of  cause.) 

In  the  name  of  the  people  op  the  State  of  New  York  : 
For  the  causes  stated  in  the  annexed  (complaint,  and  affidavits), 

YOIT  ARE  GOMMAKDED  to  refrain  from  until  the  farther 

order  of  the  coiui;. 

{Date.)  {Signabwre  of  justice  of  court.) 

To  Y  Z,  Dtfendant. 

Another  form  of  the  same. 

{Title  of  cause.) 

It  appearing  satisfactorily  to  me,  by  the  affidavit  of 
that  sufficient  grounds  for  an  order  of  injunction  exists : 

I  DO  HEREBY  ORDER,  that  the  defendant,  T  J,  his  agents  and 
servants,  refrain  from  {sta^  acts  to  be  emJoiTied)  until  the  further 
order  of  this  court ;  and  in  case  of  disobedience  to  this  order, 
you  will  be  liable  to  the  punishment  therefor  prescribed  by  law. 

{Date.)  {Signature  of  justice  of  court.) 

{SigTiatwre  of  plaintiff^ s  attorney.) 

InjunxAion  by  the  court. 

SUPREME  court. 

jfobn  Smith        )     -A.t  a  special  term  held  at  the  ,  in 

agtst.  \        the  of  ,  on  the  day 

Peter  Jonee.  )  of  ,  18  . 

Present,  O  K,  Justice. 

On  reading  and  filing  the  complaint  and  the  affidavits  of 
and  ,  dated  the  day  of  ,18       ,  and  on  motion 

of  ,  counsel  for  plaintiff: 

Ordered  :  That  the  above  named  Peter  Jones  be  commanded 
from  ,  until  the  farther  order  of  this  court. 

{Signature  of  plaintiff^  s  attorn^. )  Enter. 

{IniUaZs  of  judge. ) 

The  certified  copy  of  the  above  order,  which  must  be  served 
upon  the  defendant,  is  the  same  as  the  above  form  except  that 
the  direction  to  enter  should  be  omitted,  and  the  initials  of  the 
justice  and  \\ie  or4er  shq^l^  Ije  subscribed  by  the  clerk. 
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Injunction  order  after  order  to  show  cause. 


IvguTicUon  order  after  order  to  sTiow  cause. 

(Date,  or, 

At  a  speoiaZ  term^  etc.) 

(Title  of  catise.^ 

On  the  return  of  the  order  to  show  cause,  made  by  me  {or  by 
Mr.  Justice  ,)  in  the  above-entitled  action,  on  me 

day  of  5 18     ,  and  returnable  this  day  at  my  chambers,. 

in  {or  before  the  court),  after  hearing  for  the 

plaintiff  and  for  the  defendant,  no  sufficient  cause  to  the 

contrary  being  shown. 

Ohdebed  :  That  the  said  order  to  show  cause  be  and  the  same 
hereby  is  made  absolute,  on  the  said  plaintiff  executing  and 
filing  a  written   undertaking   (with  sufficient  suret     ), 

pnrsuant  to  the  statute  and  practice  of  the  court,  to  the  effect 
that  he  will  pay  the  said  defendant  such  daniages,  not  exceeding 
the  sum  of  dollars,  as  he  may  sustain  by  reason  of  the 

injunction  if  the  court  shall  finally  decide  that  the  plaintiff  is 
not  entitied  thereto.  And  I  order  that  the  said  defendant  and 
his  agents  and  servants  be  enjoined  and  restrained  from  , 

until  the  further  order  of  the  court. 

Statemeni  of  the  acts  enjoined  to  be  inserted  in  the  foregoing 
forms : 

Against  waste  or  alienation. 

Prom  pulling  down  or  otherwise  injuring  the  buildinga  stand- 
ing on  the  premises  hereinafter  described,  or  anjr  part  thereof, 
or  from  committing  any  waste,  spoil  or  destruction  upon  the 
said  premises,  and  from  executmg  or  procuring  to  be  executed 
any  conveyance  of  the  said  premises  to  any  person  or  persons 
other  than  the  plaintiff,  or  as  ne  shall  direct. 

The  said  premises  are  known  as  ,  and  are  bounded 

and  described  as  follows :    {Give  description.) 

Against  waste  hypWughing  or  by  cutting  timber. 

Prom  ploughing  up  any  of  the  fields  forming  part  of  the 
premises  {designaiing  tJiemX  from  cutting  down,  feUmg,  barking 
or  otiierwise  wasting  or  impairing  any  timber  trees  or  under- 
wood  standing  and  growing  on  {wRsignaiing  the  premises),  and 
from  committmg  any  further  or  other  waste  or  spoil  in  or  upon 
the  said  land  and  premises. 

Against  waste  in  respect  of  house  or  ornamental  trees. 

Prom  committing  waste,  spoil  or  destruction  in  the  mansion 
or  other  houses  upon  {designate  the  premises),  and  from  cutting 
down  any  timber  or  other  trees  growing  upon  the  said  estates, 
which  are  planted  or  growing  ti^ere  for  tne  protection  of  the  said 
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,  Against  taking  poBsesflion  of  lands  withont  payment. 


mansion  and  other  houses  belonging  to  the  said  estates,  or  for 
the  ornament  of  the  said  house,  or  which  grow  in  lines,  walks, 
vistas  or  otherwise  for  the  ornament  of  the  said  houses,  or  of  the 
gardens,  parks  or  pleasure  grounds  thereunto  belonging ;  and 
also  to  restrain  him,  his  servants,  workmen  and  agents,  from 
cutting  down  any  timber  or  other  trees,  except  at  seasonable 
times,  and  in  husbandlike  manner ;  and  likewise  from  cutting 
saplings  and  young  trees  not  fit  to  be  cut,  as  and  for  the 
purposes  of  timber. 

Against  taJcing  possession  of  lands  witJiout  paymevi. 

Prom  entering  upon  any  part  of  the  lands  hereinafter  described, 
until  the  said  defendants  shall  have  paid  the  plaintiff 
dollars ;  and  that  if  the  said  defendants  shall  not  pay  the  said 
sum  of  dollars,  being  the  residue  of  the  purchase-money  of 

said  lands  by  the  said        day  of  ,   then,  and  in  such  case, 

the  said  defendants  are  hereby  restrained  from  in  anywise  pro- 
ceeding with  the  works  of  their  railroad  in,  upon,  or  over  any 
part  of  the  said  lands. 

The  said  premises  are  known  as  ,  and  described  as 

follows :  {describe  the  premises). 

Against  taking  renis  and  profits. 

Prom  collecting,  receiving  or  intermeddling  with  the  rents  and 
profits  of  the  premises  known  as  ,  at  ,  and  described 

as  follows :  {description). 

Against  rcTnomng  fixtures. 

Prom  removing  or  causing  to  be  removed  from  the  premises 
hereinafter  described  any  bricks,  timber,  building  materials, 
copper  pans,  or  fixtures. 

Said  premises  are  known  as  ,  at  ,  and  are  described 

as  follows :  {description). 

Against  a  nuisance  —  burning  brick. 

Prom  burning  or  manufacturing,  or  causing  to  be  burned  or 
manufactured,  bricks  on  a  piece  of  land  or  premises  in  the 
defendant's  possession  {describe  the  premises)^  situate  in  the 
town  of  ,  in  the  county  of  ,  and  whereon  is  erected 

a  brick-kiln,  so  as  to  occasion  damage  or  annoyance  to  the 

Slaintiff  as  owner,  or  to  his  tenants  respectively  as  occupiers  of  a 
welling-house  of  the  -plBintiS  {describe  the  plaintiff  ^  s  premises)^ 
situate  m  aforesaid. 

Against  a  nuisance  —  continuance  of  a  slaughter -hmise. 

i^rom  occupying  a  building  erected  by  the  defendant  Y  Z  on 
the  side  of  street,  between  the  and 
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Ag|uii8t  ondermining  plaintiff's  land. 


avenues,  in  the  city  of  ,  as  a  slanghter-honse,  and  from 

danirhtering  any  animals  in  sach  buildings,  and  from  permitting 
the  Enilding  to  be  used  as  a  slaughter-house.  ^  ^ 

Against  undermining  plaintiff^  8  lanA. 

From  excavating  or  removing  any  soil  from  any  land  adjoin- 
ing'the  plaintiff's  premises  {designoMng  them)  which  shall  cause 
the  plaintiff's  lana,  by  reason  of  the  withdrawal  of  its  lateral 
support  to  fall  away  or  subside. 

Against  erection^  and  to  compel  removal  of  buildings. 

From  continuing  the  projected  buildings,  or  commencing  any 
other  buUdings  whatever  on  the  garden  or  plot  of  ground 
described  as  follows:  (description)  or  any  mrt  thereof;  and 
also  from  permitinff  such  part  of  the  said  buildings  as  have 
been  already  erected  on  the  said  garden  or  plot  of  ground  from 
remaining  thereon. 

4 

Against  authorizing  the  laying  of  a  railroad  in  a  city  street. 

That  an  injunction  order  may  be  issued  by  this  court,  directed 
to  the  said  defendants,  the  mayor,  aldermen  and  commonalty 
of  the  city  of  ,  tneir  counselors,  attorneys,  solicitors  and 

agents,  restraining  and  enjoining  them  and  each  and  every  of 
tnem,  and  all  others  acting  in  aid  or  assistance  of  them,  from 
granting,  or  in  any  way  or  manner  authorizing  and 

others  the  persons  named  in  a  resolution,  a  copy  of  which  is 
hereto  annexed,  or  their  associates,  or  any  other  person  or  per- 
sons whomsoever,  the  right,  liberty  or  privilege  of  laying  a 
double  or  any  track  for  a  railway  in  said  stree^  from 

street  to  street,  or  any  railway  whatsoever  in  said 

street,  or  of  breaking  or  removing  the  pavement,  or  in 
any  other  manner  to  obstruct  the  said  s&eet  preparatory  to  or 
for  the  purpose  of  laying  or  establishing  any  railway  therein. 

Against  laying  a  railroad  in  a  city  street. 

Prom  entering  into  or  upon  Greenwich  and  Washington 
streets,  for  the  purpose  of  laying  or  establishing  a  raUroad 
therein,  and  from  digging  up  or.  subverting  the  soil,  or  doing 
any  other  act  in  those  streets  tending  to  incumber  them,  or  to 
prevent  the  free  and  common  use  thereof,  as  the  same  have  been 
neretofore  enjoyed  (until  compensation  shall  have  been  made 
therefor  pursuant  to  the  provisions  of  the  statute). 

Against  carrying  on  business  forbidden  by  lease. 

From  carrying  on  the  auction  business  or  selling  goods  at 
public  auction  in  the  store  No.  street,  in  the  city  of 
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Against  transferring  negotiable  paper. 


,  and  from  conductmg  therein  any  business  other  than  the 
regular  dry -goods  jobbing  business. 

Against  i/rantferring  negoticbble  paper. 

From  indorsing,  assigning,  or  in  any  way  transferring  (a  bill 

of  exchange  drawn  by  M  JN  upon  the  above-named  A  B  for 

dollars,  bearing  date  on  or  about  the  day  of        ^    , 

18    ,  and  payable  months  after  said  date,  and  accepted  by 

said  A  B). 

Against  t^p/n^er  of  stocks. 

From  selling,  or  transferring,  or  incumbering  shares  of 

capital  stock  of  the  company,  standing  on  the  books  of  the 

said  company,  in  the  name  oi  ;  and  the  said  company  are 

in  like  manner  restrained  from  permitting  such  sale,  transfer,  or 
incumbering  (and  from  paying  any  dividend  thereon),  without 
the  order  and  direction  of  this  court. 

Against  transferring  assets. 

From  selling,  assigning,  transferring,  pledgmg,  or  otherwise 
disposing  of  any  of  his  property,  except  what  is  Dy  law  exempt 
from  execution ;  or  from  in  any  manner  interfering  therewith 
until  the  further  order  of  the  court. 

Against  pvMishing  hooJc. 

From  printing,  publishing,  or  causing,  or  being  in  any  way 
concemed  in  the  printing,  publishing,  or  selling,  or  exposing  to 
sale,  or  otherwise  disposing  of  any  copies  of  {desigTiate  hook) 
or  any  other  book,  purportrng  to  be  or  resembling  the  book  so 
printed,  published  and  sold  by  or  for  the  plaintiff,  other  than 
and  except  plaintiff's  own  selection,  printed  and  published  by 
plaintiff's  order  and  for  plaintiff's  use  and  benefit 

Against  infTingement  of  trade-mark. 

From  selling  or  exposing  for  sale,  or  procuring  to  be  sold  any 
composition  of  blacking  described  as,  or  purporting  to  be  black- 
ing manufactured  by  Day  &  Martin,  in  Dotues,  having  affixed 
thereto  such  labels  as  are  mentioned  in  the  complain^  or  any 
other  labels,  so  contrived  or  expressed  as,  by  colorable  imitation 
or  otherwise,  to  represent  the  composition  or  blacking  sold  by 
the  said  defendants  to  be  the  same  as  that  manufactured  and  sold 
by  the  plaintiff ;  and  from  using  any  trade-cards,  so  contrived  or 
expressed  as  to  represent  that  any  composition  or  blacking  sold, 
or  proposed  to  be  sold  by  the  defendant  is  the  same  as  that 
manufactured  or  sold  by  the  plaintiff. 
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FormB. 


In  creditofs  actions. 

Prom  selling,  assigning,  or  transferring,  receiving,  collecting, 
discharging,  or  incumbering,  or  in  any  manner  disposing  of,  or 
interfering  with  any  property,  real  or  personal  (not  exempt  by 
law  from  execution),  tnings  in  action,  or  other  equitable  property 
or  interest  of  any  Kind  whatever,  held  or  controlled  by  him,  or 
by  any  other  person  held  in  trust  for  him,  or  for  his  use  and 
benefit,  or  in  which  he  has  any  interest  whatever. 

And  said  defendant  and  his  agents  are  further  enjoined  from 
making  any  assignment  of  his  property,  and  from  confessing  any 
judgment,  for  the  purpose  of  giving  preference  to  any  other  credi- 
tor over  the  plaintiff,  or  from  domg  any  other  act  or  thing  to 
enable  other  creditors  or  persons  to  obtain  any  portion  of  his 
said  property. 

^  In  partnership  cases. 

To  restrain  the  defendant  Z  Y  from  selling,  assigning,  or  trans- 
ferring, receiving,  collecting,  discharging,  or  incumbering,  or 
in  any  manner  disposing  or  or  interfering  with  any  portion  of 
the  property,  real  or  personal,  of  the  copartnership  neretofore 
(and  now)  existing  between  the  plaintiff  and  defendant,*  and  of 
which  an  accounting  is  sought  m  this  action,  or  of  the  debts, 
accounts  and  demands,  contracts,  bills,  bonds,  notes,  or  evidences 
relating  thereto,  things  in  action,  or  other  equitable  property,  or 
interests  and  effects  of  any  kind  whatever  oi  said  copartnership, 
or  in  which  they  have  an  interest,  and  from  doing  or  suffering 
to  be  done,  any  act  or  thing  to  enable  any  person  to  obtain 
any  portion  of  said  property. 


Against  proceedings  in  ejectment. 

To  restrain  the  defendant  Z  Y  from  proceeding  further  against 
the  plaintiff  A  B,  in  the  action  commenced  against  him  in  the 
court  of  this  State,  for  the  recoverjp^  of  the  possession 
of  {designate  the  premises)^  with  their  respective  appurtenances ; 
ana  also  from  instituting  or  proceeding  in  any  new  or  other 
action  at  law  for  the  recovery  of  the  possession  of  said  premises, 
or  any  part  thereof. 

Against  proceedings  in  actions  on  contract 

To  restrain  the  defendant  Z  Y  from  proceeding  further  in  his 
action  at  law  against  A  B,  above  named,  upon  uie  bond  of  the 
said  A  B,  dated  the  day;  of  ;  and  from  instituting 

or  proceeding,  in  any  other  action  at  law  upon  such  bond ;  and 
from  commencing  any  action  or  actions  against  the  plaintiff  for 
the  recovery  of  {designate  the  debt  or  demand), 

(But  you  are  at  liberty,  without  prejudice  to  the  equitable 
rights  of  the  plaintiff,  to  proceed  to  judgment  only  in  the  suit  at 
law  which  you  have  commenced  against  the  said  A  B,  notwith- 
standing this  injunction). 
Vol.  II.— 14 
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ProceedingB  on  order  and  seryice  of. 


In  case  of  interpleader, 

{Add  to  the  first  paragraph  of  the  preceding  form.)  Upon 
the  plaintiff  paving  into  the  hands  of  the  clerk  or  this  court,  the 
sum  of  dollars,  mentioned  in  the  complaint  in  this  action. 

Against  proceedings  for  dispossession. 

From  taking  any  proceedings  to  dispossess  the  plaintiff  from 
the  house  and  lot  No.  street,  in  the  city  of  , 

and  particularly  from  issuing  any  warrant  of  removal,  or  takini 
possession  under  proceedings  commenced  beiore  Judge  M  if, 
of  the  county  of  ,  on  the  ground  tnat  the  demised 

premises  were  deserted  by  the  tenant  {or  that  rent  was  unpaid). 

Allowance  of  inQunction. 

Order  denying  motion  without  pr^'vdice, 

(Title  of  cause,) 

Upon  reading  (the  complaint  in  this  action  and  affidavit  of 
M  N),  and  on  hearing  O  P  for  the  plaintiff. 

Ordered:  That  tne  plaintiff's  motion  for  an  injunction  be 
denied,  without  prejudice  to  its  renewal  upon  the  same  or  other 
papers. 

ARTICLE  V. 

PBOGEEDINGS  ON  OBDEB  AND  8EBVIGE  OF. 

Section  1.  Order,  how  and  when  served. 

a.  Time  of  service.  After  the  injunction  has  been  allowed  by 
the  judge  or  court,  and  the  undertaking  approved  and  filed,  the 
next  steps  on  the  part  of  the  plaintiff  should  be  to  secure  its  ser- 
vice on  the  defendant.  But,  although  the  order  may  be  served 
before  the  complaint  in  the  action,  in  no  case  should  such  service 
precede  that  of  the  service  of  the  summons.  Leffingwell  v. 
Chave,  5  Bosw.  703 ;  S.  C,  19  How.  54 ;  10  Abb.  472. 

b.  Pla^e  of  service.  The  order  may  be  served  wherever  the 
defendant  may  be  found,  if  within  the  jurisdiction  of  the  court 
granting  the  order. 

c.  Mode  of  service.  In  all  cases,  an  injunction  order  must  be 
personally  served  in  order  to  render  the'  defendant  liable  for  a 
contempt  for  its  violation.  Becker  v.  Hager^  8  How.  68  ;  Cod- 
dinyton  v.  Wehb^  4  Sandf.  639  ;  Johnson  v.  Casey ^  28  How.  492  ; 
S.  C,  3  Rob.  710.  Where  the  order  was  granted  by  a  judge  at 
chambers,  service  should  be  made  by  delivering  to  the  party  to 
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Mode  of  service. 


be  enjoined  a  copy  of  the  injunction,  and  at  the  same  time 
exhibiting  the  original.  Watson  v.  FuLter^  9  How.  425 ;  Ood- 
iingtxm  v.  WeVb^  4  Sandf.  639.  But  where  the  order  was  made 
by  the  conrt,  a  copy  should  be  served  and  the  original  need  not 
be  shown.  The  original  order  is  a  part  of  the  records  of  the 
court,  and  no  service  of  it  can  be  made,  except  by  a  copy  certified 
by  the  clerk.  Mayor  of  New  York  v.  Conover^  5  Abb.  244 ; 
SmUA  V.  Smith,  14  id.  130;  S.  C,  23  How.  134;  S.  C. 
afiSrmed,  14  Abb.  468. 

In  cases  where  the  regularity  of  the  sei-vice  of  an  order  made 
by  a  judge  out  of  court  is  brought  in  question,  and  a  conflict  of 
evidence  arises  in  regard  to  the  fact  of  the  showing  of  the  original 
order  at  the  time  of  the  service  of  the  copy,  if  there  is  a  strong 
probability  that  the  original  was  in  fact  shown,  and  it  is  certain 
that  the  defendant  had  full  notice  of  all  the  proceedings,  the 
court  will  disregard  the  alleged  irregularity  and  hold  the  service 
of  the  copy  sufficient.  Eu>ing  v.  Johnson,  34  How.  202  ;  lAmng- 
ftm  V.  Swi/tj  23  id.  1. 

A  copy  of  the  affidavit  on  which  the  order  was  granted  should 
be  served  with  the  injunction.  Code,  §  220.  But  whether  a 
Mure  to  serve  a  copy  of  the  affidavit  will  in  any  case  render 
an  injunction  entirely  inoperative  has  been  questioned  on  the 
authority  of  the  former  practice  in  chancery,  but  never  directiy 
settled.  In  the  case  in  which  the  question  was  before  the  court, 
the  disputed  service  was,  from  other  considerations,  unnecessary. 
People  V.  StwrtevarU,  9  N.  T.  (5  Seld.)  263 ;  affirming  S.  C,  1 
Duer,  512,  sttb  nom.  People  y.  Compton  ;  S.  C,  subnom.  Davis 
V.  Mayor  of  N.  T".,  id.  451.  But  although  the  omission  to  serve 
the  affidavit  will  not  be  a  ground  for  vacating  the  injunction,  it 
will  be  a  ground  for  an  order  setting  aside  the  service  for  irregu- 
larity.   PenfieU  v.  White,  8  How.  87. 

The  service  of  an  injunction  restraining  any  act  of  a  corporate 
body,  and  addressed  to  it  in  the  ordinary  way,  or  to  its  agents, 
will  bind,  not  only  the  corporation,  but  also  all  the  individuals 
who  act  for  the  corporation  in  the  transaction  of  its  business, 
to  whose  knowledge  the  injunction  comes.  People  v.  ^urte- 
vant,  9  N.  Y.  (5  Seld.)  263. 

Usually,  service  is  made  by  serving  on  the  defendant  the  sum- 
mons by  which  the  action  is  commenced,  the  complaint  in  the 
cause,  the  order  of  injunction,  and  the  affidavit  on  which  it  is 
baaed,  at  one  and  the  same  time. 
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d.  Order  enforced  as  order  of  the  court. 

By  section  218  of  the  Code  it  is  provided  that  where  an 
order  of  injunction  is  granted  by  a  jndge  it  may  be  enforced  as 
the  order  of  the  court.  It  may  be  laid  down  as  a  general  rule 
that  has  no  exceptions,  that  where  the  power  to  issue  an  injunc- 
tion exists  the  power  to  enforce  obedience  to  it  also  exists. 
People  V.  Albany  and  Vermont  JR,  JR.  Co.^  12  Abb.  171 ;  S.  C, 
20  How.  358.  The  fact  that  it  is  a  corporation  to  which  the  in- 
junction is  directed  does  not  alter  or  affect  this  rule.  lb. 


ARTICLE  VI. 

PBOOEEDIKQS  AFTEB  SERYIGE  OF  THE  ORDER. 

Section  1.  Obeying  injunctions. 

a.  Duty  of  obedience.  No  point  of  practice  is  better  settled 
than  that  an  injunction  which  has  been  erroneously  granted  in 
a  case  in  which  the  court  has  jurisdiction  is  voidable  only,  and 
not  void,  and  that  until  it  is  set  aside  it  is  entitled  to  obedience. 
Erie  Railway  Co.  v.  JRaTnsey^  45  N.  Y.  (6  Hand)  637 ;  People  v. 
Sturtevant,  9  N.  Y.  (5  Seld.)  263;  People  v.  Albany  &  Swsque- 
Jianna  B.  R.  Co.,  88  How.  266 ;  S.  C.,.7  Abb.  N.  S.  265 ;  56 
Barb.  344 ;  1  Lans.  308,  and  affirmed,  2  id.  459 ;  Schell  v.  Erie 
Railway  Co.,  36  How.  438  (441) ;  S.  C,  4  Abb.  N.  S.  287 ;  51  Barb. 
368 ;  People  v.  Kearney,  21  How.  75;  see,  also,  S.  C,  31  Barb. 
430 ;  19  How.  493  ;  Wickelhausen  v.  Willett,  10  Abb.  177 ;  Peo- 
ple V.  City  of  Brooklyn,  49  Barb.  141 ;  Pecic  v.  YorJcs,  32  How.  408. 

K  the  justice  to  whom  an  application  for  an  injunction  order 
is  made  has  facts  presented  to  him  tending  to  make  a  case, 
which,  if  fully  made  out,  confers  jurisdiction  upon  him  to  grant 
or  to  refrain  from  granting  the  order,  and  upon  such  facts  he 
decides  to  issue  the  injunction,  the  order  so  granted  is  valid, 
however  erroneous  may  have  been  the  decision  as  to  the  pro- 
priety of  its  issuing  upon  the  case  presented,  or  however  hastily, 
impfovidentiy,  or  wickedly  it  may  have  been  granted.  The  only 
question  to  be  considered  is,  had  the  justice  jurisdiction  to  make 
the  order.  If  the  justice  had  jurisdiction  to  make  the  order  it 
is  entitled  to  obedience,  and  disobedience  is  contempt.  lb. 

The  party  enjoined  must  look  to  the  Code,  and  to  that  alone, 
for  the  authority  to  sustain  jurisdiction  upon  the  particular  facts 
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presented  in  each  particular  case.  If  no  authority  is  found  there, 
then  there  was  no  jurisdiction  to  make  the  order,  and  obedience 
is  not  obligatoiy.  See  Erie  Railway  Co.  v.  Ramsey^  46  N.  Y. 
(6  Hand)  646 ;  Fellows  v.  HeennanSj  13  Abb.  N.  S.  1 ;  Sehell  v. 
JBhrie  BaUway  Co.,  61  Barb.  368 ;  36  How.  438 ;  4  Abb.  N.  S.  287. 

But  it  is  only  when  the  court  acts  without  authority,  that  its 
judgments  and  orders  are  regarded  as  nullities  ;  they  are  then 
no  longer  voidable  but  absolutely  void.  People  v.  Stfwrteoant, 
9  N.  Y.  (6  Seld.)  263 ;  Wilcox  v.  Jackson,  13  Peters,  611. 

It  is  clear  that  an  ex  pa/rte  injunction  issued  by  a  judge  at 
chambers  restraining  the  general  and  ordinary  business  of  a  rail- 
road corporation  would  be  absolutely  void  and  might  be  disre- 
garded with  impunity.    See  Laws  of  1870,  ch.  161. 

ft.  WTio  hound  to  obey.  All  persons  to  whom  an  order  of 
injunction  is  directed,  and  upon  whom  it  is  duly  served,  are 
bound  to  obey  it  both  in  letter  and  spirit.  Neale  v.  Osborne,  16 
How.  81.  But  this  rule  is  not  to  be  extended  to  include  all  upon 
whom  the  order  is  served.  Mere  service  of  an  injunction,  upon 
one  to  whom  it  is  not  directed,  can  act  only  as  a  notice.  Ed/mm- 
9t(m  V.  McLoud,  U9  Barb.  366 ;  S.  C.  affirmed,  16  N.  Y.  (2  Smith) 
643.  An  injunction  directed  to  a  corporation  is  binding  on  all 
who  are  authorized  to  act  for  it,  although  directed  to  the  corpo- 
ration by  its  corporate  name.  People  v.  StfwrteaaTvt,  9  N.  Y. 
(5  Seld)  263 ;  People  v.  ATbcmy  and  Vermont  R.  R.  Co.,  12  Abb. 
171 ;  S.  C,  20  How.  368. 

So  an  agent  or  servant  may  be  bound  by  an  injunction  directed 
to  his  princi])al,  "his  agents  or  his  servants,"  and  may  be 
punished  for  its  violation  by  the  performance  of  any  act  from 
which  the  principal  is  enjoined.  WeUesley  v.  Mornington,  11 
Beav.  181.  But  where  the  order  is  directed  to  the  principal 
alone,  the  agent  or  servant  will  be  guilty  of  a  contempt,  but 
not  of  a  hreach  of  the  injunction,  in  doing  an  act  which  he 
knows  his  principal  is  enjoined  from  doing.  lb.  To  make  a 
party  who  is  not  a  party  to  the  action  liable  for  disobeying 
an  injmiction  order  on  the  sole  ground  that  he  is  an  agent  or 
servant,  the  person  should  bear  such  a  relation  to  the  defendant 
as  will  enable  the  latter  to  control  the  action  of  the  person 
sought  to  be  charged  in  regard  to  the  spbject-matter  as  to  which 
the  injunction  issues.  Batterinan  v.  Finn,  32  How.  601,  503 ; 
and  see  dissenting  opinion  by  Milleb,  J.,  34  id.  108.  Under 
the  former  practice,  all  who  had  kn/rioledge  that  an  injunction 
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had  issued  enjoining  them  from  performing  some  act,  and  had 
done  the  act  restrained,  were  held  guilty  of  a  breach,  as  well  as 
those  on  whom  the  order  had  been  served.  MoneU  v.  Lawrence^ 
12  J  ohns.  521 ;  and,  under  the  Code,  the  rule  is  still  so  fer  in 
force  that  a  defendant  with  actual  notice  of  an  injunction  has  no 
right  to  disobey  or  evade  it  on  account  of  some  informality  in 
the  service.    People  v.  Sturtevant^  9  N.  Y,  (5  Seld.)  278. 

c.  Breach^  wJiai  constitutes.    An  act,  to  be  a  violation  of  an 
injunction,  must  not  only  be  in  defiance  of  the  order,  but  must 
deprive  the  other  party  of  some  substantial  right,  or  aflfeot  some 
substantial  interest.    Butler  v.  Niles^  36  How.  329 ;  S.  C,  7  Rob. 
336.    To  do  a  wholly  inefltectual  act,  although  forbidden  by  an 
injunction,  would  hardly  be  deemed  a  violation  of  it.    Neither 
can  an  act  done  by  the  direction,  or  under  the  authority,  of  a 
court  of  competent  jurisdiction,  both  as  to  the  subject-matter 
and  the  parties,  be  construed  as  a  violation  of  an  injunction.  lb. 
A  party  enjoined  may  be  guilty  of  a  breach  of  the  order  restrain- 
ing his  acts,  even  when  remaining  a  passive  spectator  of  the  acts 
of  others  and  without  actual  participation  in  them.    Thus,  a 
violation  of  an  injunction  by  the  agents  and  servants  of  the  party 
enjoined,  is  in  law  a  violation  of  the  order  by  the  defendant  him- 
self.   A  store-keeper  who  is  restrained  from  selling  or  disposing 
of  certain  goods,  and  who  takes  no  action  to  prevent  the  sale  by 
others,  is  guilty  of  a  violation  of  the  injunction  if  his  clerks  sell 
the  goods  designated  in  the  order.    Field  v.  CJiapman^  12  Abb. 
320 ;  S.  C,  22  How.  329.     So  a  partner  who  allows  a  copartner, 
at  the  common  expense,  and  for  the  common  benefit  of  both,  to 
do  an  act  from  which  he  is  himself  restrained,  will  be  guilty  of 
a  violation  of  the  order.    NeaU  v.  Oshorne^  15  How.  81.    The 
court,  in  aU  similar  cases,  applies  the  maxim,  "That  he  who  has 
the  power,  and  whose  duty  it  is  to  forbid,  and  does  not  forbid, 
orders.^^     Wheeler  y.  Oilsey^  35  How.  139 ;  Mayor  of  New  York 
V.  Conover^  6  Abb.  244 ;  People  v.  Albany  &  Yermord  R,  R,  Go. , 
12  id.  171 ;   S.  C,  20  How.  358.     A  defendant  who  has  been 
served  with  an  order  forbidding  the  closing  of  a  road  upon  his 
land,  and  who  allows  another  to  build  a  fence  across  such  high- 
way upon  his  land,  violates  the  injunction.     Wheeler  v.  Oilsey^ 
35  How.  139.     So  where  a  defendant  has  been  enjoined  from 
cutting  timber  in  a  certain  wood,  he  will  be  guUty  of  violating 
the  injunction  by  being  present,  aiding  and  abetting  the  breacli 
by  others.    8t.  John^s  College  v.  Garter^  4  Mylne  &  Cr.  49T. 
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But  in  no  case  can  there  be  a  breach  of  an  injunction  unless 
Bome  act  has  been  done  which  is  expressly  or  impliedly  forbidden 
by  the  order.  As,  where  the  members  of  a  firm  have  been 
enjoined  from  intermeddling  with  the  copartnership  property 
and  effects,  a  confession  of  judgment,  by  one  partner  in  behalf 
of  the  firm,  of  a  debt  due  a  honaflde  creditor  of  the  firm,  will 
not  constitute  a  breach  of  the  injunction,  although  such  confes- 
sion was  made  with  the  intent  to  enable  such  creditor  to  obtain 
a  preference  in  payment  by  levying  upon  the  partnership  eflfects. 
McOredie  v.  Senior^  4t.  Paige,  378 ;  LaTising  v.  Easton^  7  id.  364. 
To  have  this  effect  there  must  be  a  special  clause  inserted  in  the 
order  forbidding  a  confession.  lb.  But  where  the  injunction 
prohibits'the  defendants  from  transferring,  assigning,  delivering, 
or  in  any  way  interfering  with  or  disposing  of  their  property 
or  effects,  any  active  interference  with  the  property  by  the 
defendant  or  his  agent,  for  the  purpose  of  having  his  legal  title 
transferred  to  another,  is  a  violation  of  the  letter  as  well  as  the 
spirit  of  the  iigunction.  Lansing  v.  Easton,  7  Paige,  364.  In 
the  case  last  cited  the  defendants  employed  an  agent  to  procure 
an  execution  to  be  issued  against  them  for  the  purpose  of  having 
a  portion  of  their  property  sold  thereon. 

So,  in  supplementary  proceedings  against  a  judgment  debtor, 
an  injunction  order  restraining  him  from  transferring  or  inter- 
fering with  his  property  may  be  violated  by  a  confession  of 
judgment  to  another  for  a  fictitious  debt,  whereby  a  lien  is 
created  ui>on  his  real  estate  situate  in  another  State.  Eenner  v. 
Sanborn,  37  Barb.  610. 

An  ordinary  injunction  upon  a  creditor's  bill,  which  only 
operates  upon  the  defendant,  will  not  be  violated  by  the  act 
of  another  creditor  in  levying  upon  the  property  of  the  defend- 
ant before  the  appointment  of  a  receiver,  or  an  order  for  a 
sequestration  of  his  property.  Davenport  v.  Kelly,  42  N.  Y. 
(3  Hand)  193, 

An  act,  to  amount  to  a  violation  of  an  injunction,  must  be 
performed  by  the  party  enjoined,  his  agents  or  his  servants. 
See  Edmonston  v.  M^Loud,  19  Barb.  356 ;  WelUsley  v.  Morn- 
ingtoTi^  11  Beav.  181. 

Section  2.  Disobedience  and  its  punishment. 

a.  By  aitacJiTnent  The  court  has,  in  its  discretion,  two  dis- 
tinct ways  of  bringing  before  it  a  party  accused  of  violating  an 
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injunction.  1.  By  an  order  on  the  accused  to  show  canse,  at 
some  reasonable  time  to  be  therein  specified,  why  he  should  not 
be  punished  for  the  alleged  misconduct ;  and 

2.  By  an  attachment  to  arrest  such  party,  and  bring  him 
before  the  court  to  answer  for  such  misconduct.  2  R.  S.  536 
(664),  §  6 ;  Pitt  v.  Davison,  37  N.  Y.  (10  Tiff.)  235 ;  34  How.  365 ; 
3  Abb.  N.  S.  398 ;  4  Trans.  App.  266. 

There  are  also  two  distinct  remedies,  differing  in  the  nature 
and  object  of  the  punishment,  in  cases  of  violation  of  a^i  injunc- 
tion order.  The  statute  has  preserved  the  distinction  between 
criminal  contempts,  such  as  directly  affect  the  dignity  or  impair 
the  respect  due  to  the  authority  of  the  court  itself,  and  con- 
tempts which  merely  affect  the  rights  or  interests  of  parties. 
Fcyrd  v.  Ford,  10  Abb.  N.  S.  74. 

Where  by  disobedience  to  the  order  of  the  court  or  judge  a 
party's  pecuniary  rights  have  been  affected  or  impaired,  the 
court  has  no  discretion,  but  must  impose  a  fine  sufficient  to  in- 
demnify the  injured  party.  2  R.  S.  538  (557),  §  21 ;  mrie  H.  R. ' 
Co.  V.  Ramsey,  45  N.  Y.  (6  Hand)  637,  655 ;  People  v.  Comp- 
ton,  1  Duer,  512 ;  Livingston  v.  Swift,  23  How.  1. 

But  where  the  dignity  of  the  court  has  been  assailed  and 
treated  with  contempt,  the  amount  of  fine  or  imprisonment 
requisite  to  vindicate  the  honor  and  dignity  of  the  court  is  left 
to  the  discretion  of  the  judge,  subject,  however,  to  the  statutory 
restriction.  lb.  2  R.  S.  538  (557),  §  22 ;  Reynolds  v.  M'ElTione, 
20  How.  454. 

To  render  the  defendant  liable  for  a  criminal  contempt  in  the 
cases  under  consideration,  he  must  first  have  been  duly  served 
with  the  order  of  injunction.  Coddington  v.  Wehb,  4  Sandf. 
639  ;  Thayer  v.  Sully,  Clinton's  Dig.  3106 ;  Be  Witt  v.  Dennis, 
30  How.  131 ;  Watson  v.  Fuller,  9  id.  425 ;  People  v.  Albany 
&Yermont  R.  R.  Co.,  20  id.  358 ;  S.  C,  12  Abb.  171. 

Where  the  defendant  has  not  been  personally  served  with  an 
injunction,  but  has  knowledge  that  an  order  has  been  issued, 
directed  to  him,  requiring  him  to  refrain  from  the  performance 
of  certain  specified  acts,  he  will  be  held  liable  for  a  contempt  if 
he  disobey  the  order,  and  will  be  punished  by  fine  to  the  extent 
of  the  pecuniary  damage  suffered  by  the  plaintiff,  although  tie 
cannot  be  adjudged  guilty  of  a  criminal  contempt,  and  subjected, 
to  additional  penalties  therefor.    Livingston  v.  Sioift,  23  Hew. 
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1 ;  People  v.  Brower,  4  Paige,  405 ;  Ewing  v.  Johnson^  34  H^ow. 
202;  WeUesley  v.  Mornington^  11  Beav.  181. 

Although  the  statute  authorizes  the  court  to  proceed  by  an 
attachment^  or  by  an  order  to  show  cause,  the  latter  is  the  usual 
course.  The  proceeding  by  attachment  is  more  expensive,  and 
ought  not  to  be  resorted  to  without  good  cause.  HaTwmersley 
V.  Parker,  1  Barb.  Ch.  25 ;  S.  C,  8  N.  Y.  Leg.  Obs.  344. 

But  it  is  obvious  that  the  remedy  of  attachment  cannot  reach 
a  corporation.  The  corporation  may  be  punished  nevertheless 
for  a  contempt  by  a  fine  or  the  sequestration  of  its  property, 
People  V.  Albany  &  Yermcyrd  H.  R.  Oo.,  20  How.  368 ;  S.  C,  12 
Abb.  171 ;  People  v.  Sturteoarvt,  9  N.  Y.  (6  Seld.)  263. 

An  appeal  lies  to  the  court  of  appeals  from  an  order  adjudg- 
ing a  party  in  contempt  for  disobeying  an  injunction  order. 
The  proceeding  to  punish  for  a  contempt  is  a  special  proceeding, 
and  falls  within  subdivision  3  of  section  11  of  the  Code,  and  the 
order  made  in  such  proceedings  is  a  final  order  in  a  special  pro- 
ceeding, affecting  a  substantial  right,  and  is,  consequently, 
reviewable  by  the  court  of  last  resort.  Erie  Railway  Co.  v. 
Ramsey,  46  N.  Y.  (6  Hand)  637 ;  Sudlow  v.  Knox,  7  Abb.  N. 
8.411. 

Section  3.  Vacating  or  modifying  iignnction. 

a.  Notice  of  motion.  An  order  of  injunction,  like  any  other 
order,  may  be  vacated  or  discharged  in  a  proper  case,  on  appli- 
cation by  the  proper  parties,  to  the  proper  court  or  judge. 
Tradesman's  Bank  v.  Merritt,  1  Paige,  302 ;  8c7iulten  v.  Lord, 
4  E.  D.  Smith,  206 ;  Partington  v.  Booth,  3  M^.  148 ;  Code,  §§ 
225,  324.  So,  on  a  similar  application)  an  injunction  order  which 
covers  too  broad  a  ground  may  be  so  modified  that  the  remedy 
shall  grant  the  relief  pought,  without  unnecessarily  interfering 
with  the  business  of  the  party  enjoined.  Code,  §  225.  Where 
the  order  of  injunction  is  granted  ex  parte  by  a  county  judge, 
or  by  a  judge  of  the  court;  the  order  may  be  vacated  without 
notice  on  an  eo;  parte  application  to  the  judge  who  granted  the 
order.  Code,  §  324 ;  Peck  v.  Yorks,  41  Barb.  547.  But  where 
the  application  to  vacate  is  made  to  the  court,  or  to  a  judge 
other  than  the  one  granting  the  order,  eight  days'  notice  of  the 
application  must  be  given  to  the  adverse  party.  Code,  §§  225, 
324, 402.  Under  the  old  practice,  a  motion  to  dissolve  an  injunc- 
tion was  made  directly  to  the  court,  and  this  course  may  still  be 
pursued.     Section  226  of  the  Code,  authorizing  an  application 
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to  a  judge  out  of  court,  is  permissive  merely,  and  does  not 
abridge  the  power  of  the  court  to  grant  such  relief.  Woodrvff 
V.  Fisher^  17  Barb.  224 ;  Bruce  v.  Delaware  and  Hudson  Canal 
Co.^  8  How.  440.  Although  a  judge  of  the  court  or  a  county 
jud^e  has  power,  on  an  ex  parte  application,  to  vacate  or 
modify  an  injunction  made  by  himself  without  notice,  such 
power  should  be  rarely  exercised.  A  judge  should  never  vacate 
or  modify  an  injunction  order  without  notice,  except  to  avoid 
serious  loss  that  may  arise  from  the  delay  incident  to  serving 
notice.  Peck  v.  Torks^  41  Barb.  547 ;  Bruce  v.  Delaware  and 
Hudson  Canal  Co.^  8  How.  440. 

Notice  of  motion. 

{Title  of  cause.) 

Please  take  notice^  that  on  {designate  papers)  the  under- 
signed will  move  the  court  at  a  special  term  to  be  held,  at 
on  the       day  of  ,  18    ,  at  o'  clock  in  the        noon,  or 

as  soon  thereafter  as  counsel  can  be  heard  {or  will  move  before 

,  designate  the  judge  who  granted  the  order^  at  his  office  in 
the  city  of  ,  on  the  day  of  18    ,  at  o'clock 

in  the  noon),  that  the  injunction  issued  in  this  action  be 

dissolved  {or  be  modified  so  as  to  permit  defendant  to,  etc.)  with 
costs  ;  and  for  such  other  or  further  relief  as  may  be  just. 

{Date.)  {Signature  defendants  oMorney.) 

To  ,  plaintiff^  s  attorney. 

h.  At  what  time.  An  application  made  to  a  judge  of  the  court 
in  which  the  action  is  brought,  under  section  225  of  the  Code, 
may  be  made  at  any  time  before  trial.  But  it  is  a  general  rule 
that  the  defendant  must  answer  before  he  can  move  to  dissolve 
an  injunction.  Yet  this  rule  has  its  limitations  and  qualifica- 
tions ;  and  the  most  important  of  these  is  that,  where  the 
plaintiff  has  failed  to  take  the  requisite  steps  to  expedite  his 
cause,  a  defendant  may  on  this  ground  move  to  vacate  the 
injunction  before  answer.  Mallet  v.  Weybossett  Bank^  1  Barb. 
217 ;  Depeyster  v.  Graves,  2  Johns.  Ch.  148.  But  this  excep- 
tion applies  only  to  cases  where  the  defendant  cannot  himself 
expedite  the  cause.    Schemerhorn  v.  Merrill,  1  Barb.  511. 

c.  On  what  papers.  The  motion  to  vacate  or  modify  an 
injunction  may  be  based  upon  the  complaint  and  the  affidavits 
on  which  it  was  granted,  or  upon  affidavits  on  the  part  of  tlie 
defendant,  with  or  without  answer.    Code,  §  225.    Where  the 
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application  is  made  upon  the  complaint  alone,  or  upon  the  com- 
plaint and  affidavits,  the  foundation  of  the  application  is  the 
want  of  equity  in  the  plaintiflPs  case,  as  appears  by  his  own 
showing,  or  in  other  words,  that  the  papers  on  which  the  order 
was  granted  do  not  show  sufficient  grounds  for  the  issuing  of 
the  injunction  in  the  first  instance. 

A  defect  in  the  undertaking,  arising  from  a  deficiency  in  the 
amount  of  security  required  by  the  court  or  judge  on  the  issuing 
of  the  order,  or  the  subsequent  insolvency  of  the  sureties,  will 
not  necessarily  entitle  the  defendant  to  an  order  vacating  the 
injunction,  as  further  security  may  at  any  time  be  given  by  the 
plaintiff,  and  the  motion  by  this  means  defeated.  Myckman  v. 
Coleman^  21  How.  404 ;  Cayuga  Bridge  Co.  v.  Magee^  2  Paige, 
116 ;  AngeLl  v.  SUsbury,  19  How.  48 ;  Pacific  Mail  Steamship  Co. 
V.  Leueling^  7  Abb.  N.  S.  37.  But  where  the  proceedings  of  the 
plaintiff  cannot  be  attacked  on  the  ground  of  irregularity ;  and 
the  complaint  and  affidavits  of  the  plaintiff,  if  true,  show 
sufficient  grounds  for  the  issuing  of  the  preliminary  injunction, 
the  only  remaining  course  which  the  defendant  can  pursue  to 
remove  the  injunt^tion  is  to  fully  and  specifically  deny  aU  the 
equities  of  the  plaintiff*  s  complaint,  by  counter-affidavits  ;  or  by 
treating  it  as  true,  wholly  or  in  part,  and  then  setting  up  new 
matter  in  avoidance  thereof.  For  this  purpose,  the  sworn  answer 
of  the  defendant,  verified  positively  by  one  having  knowledge 
of  all  the  facts,  will  be  a  sufficient  affidavit.  Fowler  v.  Burns,  7 
Bosw.  637  ;  Hollins  v.  Mallard,  10  How.  540 ;  Jaques  v.  Areson, 
4  Abb.  283  ;  Powell  v.  Clark,  5  id.  70. 

The  answer  may  be  used  alone  as  an  affidavit,  or  affidavits  may 
be  presented  on  the  part  of  the  defendant  witiiout  the  answer ; 
or  both  affidavits  and  answer  may  be  read  in  support  of  the 
motion.     lb. ;  Code,  §  225. 

d.  Orounds  of  va^cating.  Where  the  whole  equity  of  the  com- 
plaint is  fully  and  explicitly  denied  by  the  answer,  without  any 
evasiveness,  or  any  admission  of  any  thing  therein  contained 
to  cast  suspicion  on  the  good  faith  of  the  denial,  the  injunction 
will,  as  a  rule,  be  dissolved.  Secor  v.  Weed,  7  Rob.  67  ;  Durant 
V.  MnsteiUj  35  How.  223  ;  S.  C,  5  Rob.  423  ;  Hazard  v.  Hudson 
Hiver  Bridge  Co.,  27  How.  296 ;  Dubois  v.  BvMong,  15  Abb. 
445  ;  S.  C,  10  Bosw.  700 ;  JRyckman  v.  Coleman,  21  How.  404 ; 
Finnegan  v.  Lee,  18  id.  186 ;  Oould  v.  Jacobson,  id.  158 ; 
Blatchfard  v.  N.  T.  and  Nm  Haven  R.  B.  Co.,  6  Abb.  276. 
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The  reason  for  the  rule  is  obvious.  Tl^e  ^hole  equity  of  the 
complaint  being  denied  by  the  answer,  no  foundation  is  left  on 
which  the  injunction  can  rest  Hazard  v.  Hudson  Biver  Bridge 
Co.j  27  How.  296.  But,  if  by  any  evasiveness  in  the  defendant's 
answers  or  affidavits,  or  by  admissions  therein,  either  expressed 
or  implied,  sufficient  appears  to  satisfy  the  court  that  the  plaintiff 
is  entitled  to  the  injunction,  then,  notwithstanding  the  defendant, 
by  his  answers  and  affidavits,  seemingly  in  words  denies  the 
equity  of  the  complaint,  the  injunction  may  be  retained.  Secor 
V.  Weed,  7  Rob.  67 ;  Storer  v.  Coe,  2  Bosw.  661 ;  Litchfield  v. 
PeUon,  6  Barb.  187. 

It  is  the  duty  of  the  court  to  decide  on  the  motion,  whether  on 
the  facts  presented,  the  injunction  should  have  been  granted, 
and  in  case  of  doubt,  to  give  the  defendant  the  benefit  of  that 
doubt.  lb. 

Where  an  injunction  was  granted  under  the  last  clause  of  section 
219  on  the  ground  that  the  defendant  was  about  to  remove  or  dis- 
pose of  his  property  with  the  intent  to  defraud  his  creditors,  the 
feet  that  the  removal  or  disposal  of  the  property  was  honestly 
made,  and  witJwut fraudulent  iTUent,  will  be  good  ground  for  a 
motion  to  vacate  the  injunction.  Brewster  v.  Hodges,  1  Duer,  609. 

So  where  the  act  enjoined  is  the  building  of  a  bridge  over  a 
navigable  river,  the  fact  that  sivce  the  injunction  issued  an  act 
of  congress  has  been  passed  authorizing  the  construction  of  the 
bridge  will  be  a  good  ground  for  dissolving  the  injunction.  Baird 
V.  Shore  Line  B.  B.  Co.,  6  Blatchf.  461.  An  exception  to  the 
general  rule  also  exists  in  cases  demanding  immediate  relief 
to  prevent  irreparable  injury,  where  adequate  compensation  can- 
not be  made  in  damages.  Dubois  v.  Budlong,  15  Abb.  445  ;  S.  C,, 
10  Bosw.  700.  The  granting  and  continuing  of  injunctions  rests 
in  the  discretion  of  the  court,  to  be  governed  by  the  nature  and 
circumstances  of  the  case.  Boberts  v.  Anderson,  2  Johns.  Ch. 
202  ;  Carpenter  v.  BaTtforth,  19  Abb.  225. 

e.  Opposing  motion.  The  uncertainty  that  previously  existed, 
as  to  the  right  of  the  plaintiff  to  oppose  a  motion  to  vacate  an 
injunction,  where  the  application  was  based  on  the  answer  alone, 
has  been  dispelled  by  the  amendment  of  section  226  of  the  Code 
in  1870.  This  uncertainty  arose  from  the  conflicting  decisions 
as  to  whether  or  not  an  answer  might  be  considered  an  affidavit. 
The  right  to  oppose  the  motion  to  vacate  by  affidavit  in  support 
of  the  complaint,  being  given  by  the  Code  only  where  the 
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defendant  made  his  application  upon  ^^  affidavits."  The  Code, 
as  amended,  provides  generally  that  the  application  mentioned  in 
section  226  may  bo.  opposed  by  affidavits  or  other  proofs  in  addi- 
tion to  those  on  which  the  injunction  was  granted.  Code,  §  226. 
Under  the  amendment  there  can  be  no  reasonable  doubt  but 
that  a  plaintiff  may  oppose  a  motion  to  vacate  an  injunction  by 
-  any  proofs  at  his  command,  independent  of  the  character  of  the 
motion  papers.  See  Society  for  IteforTruUion  of  Juvenile  Delin- 
quents V.  Diers  10  Abb.  N.  S.  216. 

Seetion  4.  Affidavits  on  motion  to  vacate. 

a.  Oeneral.  The  rigM  of  a  defendant  to  move  to  vacate  an 
injunction  is  not  forfeited  by  the  fact  that  he  has  wholly 
disregarded  the  injunction  order.  A  party  who  is  in  contempt 
cannot  apply  to  the  court  for  a  favor.  But  before  this  rule  can 
be  applied  he  must  have  been  adjudged  to  be  in  contempt; 
and  even  then  he  has  a  right  to  be  heard  upon  any  matters  of 
strict  right.  Smith  v.  Beno^  6  How.  124 ;  S.  C,  1  Code  R.  N. 
S.  405 ;  Smith  v.  Austin^  id.  137 ;  Meld  v.  Chapman^  13  Abb. 
320;  S.  C,  22  How.  329 ;  Gurnee  v.  Odell,  13  Abb.  264 ;  Mc- 
Cardd  v.  Peck,  28  How.  120,  126.  See  Hilton  v.  Patterson, 
18  Abb.  246 ;  JSvans  v.  Van  Hall,  1  Clarke's  Ch:  22 ;  Krom  v. 
Hogan,  4  How.  226. 

Neither  is  the  defendant  precluded  from  moving  to  dissolve  an 
injunction  upon  the  answer,  by  the  fact  that  he  ^peared  and 
opposed  the  granting  of  the  ii^unction  upon  the  complaint  and 
moving  papers  alone.  Hazard  v.  Hudson  River  Bridge  Go.,  27 
How.  296.  It  is  presumed  that  the  answer  contains  matter 
material  and  pertinent  to  the  motion,  which  was  not  before  the 
jndge  on  the  former  motion.  lb. 

The  affidavits  of  the  defendant,  in  support  of  the  motion  to 
vacate  the  injunction,  should  be  carefully  drawn,  with  a  view 
to  n^;ativing  any  assumed  right  on  the  part  of  the  plaintiff  to  the 
relief  already  obtained.  If  the  complaint  sets  up  a  prima  facie 
case  for  the  issuing  of  a  preliminary  injunction,  each  material 
allegation  therein  should,  if  possible,  be  fully  and  explicitly 
denied,  either  by  answer,  or  by  affidavits.  Any  carelessness  of 
expression  that  may  be  construed  as  an  evasion,  or  an  admission 
of  the  allegations  of  the  complaint  should  be  avoided  as  fatal 
defects.  See  Secor  v.  Weed,  7  Rob.  67 ;  Storer  v.  Coe,  2  Bosw. 
Ml ;  Litchfield  v.  PetUm,  6  Barb.  187 ;  Churchill  v.  Bennett^  8 
How.  309. 
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Where  the  complaint  sets  up  facts  that  cannot  be  specifically 
denied,  and  a  good  defense  exists  in  avoidance  thereof,  such 
facts  should  be  effectively  presented,  and  positively  verified  by 
those  having  knowledge  of  the  facts.  A  defense,  so  presented, 
will  entitle  the  defendant  to  a  dissolution  of  the  injunction. 
Florence  v.  Bates,  2  Sandf.  676 ;  S.  C,  2  Code  R.  110  ;  8  N.  Y. 
Leg.  Obs.  13.  As  has  been  previously  stated  (sec  3  ft,  ante,  114) 
the  answer  should,  in  all  ordinary  cases,  precede  or  accompany 
the  moving  papers.    Mallett  v.  Weyhossett  Bank,  1  Barb.  217. 

All  denials,  whether  in  the  answer  or  in  the  affidavits  used 
on  the  motion,  must  be  full,  specific,  positive  and  not  made 
on  information  and  belief.  Ward  v.  Van  BoTckelen,  1  Paige, 
100 ;  Apthorpe  v.  Comstock,  Hopk.  143.  A  mere  general  denial 
of  facts,  specifically  and  positively  sworn  to,  will  not  be  effective, 
especially  where  the  order  is  based  on  allegations  of  fraud. 
ChurcMU  V.  Bennett,  8  How.  309;  Ditchfleld  v.  Pelton,  6 
Barb.  188. 

h.  Opposing  affidavits.  The  rules  that  apply  to  affidavits 
used  on  an  application  for  an  injunction  govern  also  those  used 
on  the  motion  to  vacate,  or  those  used  in  opposition  to  the  same. 
FT/yrence  v.  Bates,  2- Sandf.  675;  S.  C,  2  Code  R.  110 ;  8  N.  Y. 
Leg.  Obs.  13.  The  Code  only  provides  that  the  application  men- 
tioned in  section  225  may  be  opposed  by  affidavits  or  other  proofs, 
in  addition  tp  those  on  which  the  injunction  was  granted.  See 
§  226.  But,  while  the  plaintiff  is  at  liberty  to  fortify  his  J)osition 
by  affidavits  in  support  of  the  injunction,  he  wDl  not  be  allowed 
to  materially  change  or  enlarge  his  original  claims  or  to  prefer 
others.  Hentz  v.  Long  Island  R.  R.  Co.,  13  Barb.  646.  And 
this  will  not  prevent  the  introduction  of  affidavits  by  the  plain- 
tiff to  contradict  any  new  matter  set  up  by  the  defendant  in  his 
moving  papers  in  avoidance  of  the  equities  of  the  complaint! 
HoUins  V.  Mallard,  10  How.  540 ;  Society  for  Reformation  o/^ 
Juvenile  Delinquents  v.  Deirs,  10  Abb.  N.  S.  216. 

c.  Practice  on  the  motion.  The  practice  in  bringing  on  the 
argument  of  a  motion  to  vacate  an  injunction  order  is  similar  to 
that  on  the  argument  of  other  motions.  If  the  plaintiff  contests 
the  motion  the  court  must  decide  upon  all  the  papers,  whether 
he  has  or  has  not  established  a  right  to  retain  the  injunction. 
If  the  decision  is  adverse  to  such  right,  an  order  to  vacate  must 
issue.  If  the  case  is  doubtful  and  the  evidence  produced  by 
both  parties  equally  balanced,  the  defendant  will  be  entitled    to 
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the  benefit  of  the  doubt  and  the  order  of  injunction  must  be 
vacated.    8ecor  v.  Weed^  7  Rob.  67. 

In  such  cases  the  order  vacating  the  injunction  must  be  entered 
wifli  the  clerk,  and  a  copy  served  on  the  adverse  attorney.  K, 
on  the  other  hand,  the  plaintiff  shows  to  the  satisfaction  of  the 
conrt,  that  the  injunction  should  continue,  the  original  order 
will  be  allowed  to  stand  until  the  final  decision  in  the  cause, 
when,  if  the  plaintiff  prevails,  the  order  will  be  continued  in  the 
decree.  Otherwise  it  will  fall  with  the  action.  The  order  deny- 
ing the  motion  must  be  entered,  and  a  copy  served  on  defendant 
as  in  other  cases. 

In  all  the  districts,  a  motion  to  vacate  or  modify  a  provisional 
remedy,  and  an  appeal  from  an  order  allowing  a  provisional 
remedy,  has  preference  over  all  other  motions.  Code,  §  401, 
Bubd.  5.  It  is  the  duty  of  the  judge  hearing  the  motion  to 
make  known  his  decision  thereon  within  twenty  days  after  the 
day  upon  which  it  was  submitted  to  him  for  his  decision. 
Code,  §  401,  subd.  8. 

Section  5.  Order  to  vacate. 

a.  Form  and  contents.  In  form,  the  order  to  vacate  an 
injunction  should  be  like  other  orders  similarly  granted.  It 
flhonld  order  that  the  injunction  granted  by  the  judge  or  justice 
on  a  specified  day,  against  the  defendant  in  the  action,  be  dis- 
solved ;  and  should  make  the  proper  provision  for  the  costs  of 
the  motion. 

Order  dissolving  or  vacating  injunction. 

{If  made  by  the  court  say^  ai  a  special  ternij  etc.) 

S'Ue  of  cause.) 
reading  and  filing  the  answer  of  the  defendant,  and  the 
affidavit  of  ,  and  on  motion  of  ,  counsel  for  defend- 

ant, and  after  hearing  ,  counsel  for  plaintiff  (or,  and  on 

proof  of  service  of  notice  of  motion,  and  no  one  appearing)  in 
opjDosition ; 
•  ^  Orderep  :  That  the  injunction  granted  by  me  (or  by  ,  a 

justice  of  this  court,  or  county  judge  of  county),  on  the 

day  of  >  18    ,  against  the  above-named  Y  Z,  be 

vacated  and  dissolved  (with  dollars  cost,  to  abide  the 

event  of  the  action). 

{Signaiwre  ofjudge^  or  if  at  special  term^  of  clerk.) 

b.  Costs.  It  is  customary,  on  making  an  order  vacating  an 
injunction,  to  allow  the  costs  of  the  motion  to  abide  the  event  of 
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the  suit,  without  regard  to  a  subsequent  allowance  of  damages 
on  a  reference.  See  Arndt  v.  Williams^  16  How.  244 ;  OaUatin 
V.  Oriental  BanTc^  id.  263 ;  Bruce  v.  Delaware  amd  Hudson 
Biver  Canal  Oo.y  19  Barb.  379 ;  Mace  v.  Trustees  of  Newhurgh^ 
16  How.  164. 

c.  Appeal  from  order.  An  order  made  at  chambers,  or  at 
special  term,  continuing,  modifying  or  vacating  an  injunction, 
is  subject  to  appeal  to  the  general  term,  but  not  to  the  court  of 
appeals.  Paul  v.  Munger^  47  N.  Y.  (2  Sick.)  469 ;  Van  Dewater 
V.  EeLsey,  1  N.  Y.  (1  Comst.)  633  ;  S.  C,  3  How.  338 ;  Seldm  v. 
Vermilya,  1  N.  Y.  (1  Comst.)  634 ;  S.  C,  3  How.  338 ;  1  Code  R. 
110.  The  practice  on  appeal  is  the  same  as  on  appeals  troxa  other 
orders  similarly  granted.  The  eflfect  of  an  appeal  from  an  order 
continuing  an  injunction  is  not  to  suspend  the  operation  of  the 
order  pending  the  appeal,  although  it  suspends  the  power  of  the 
court  below  to  punish  the  defendant  for  a  breach  of  the  injunc- 
tion. Howe  V.  Searing^  6  Bosw.  684 ;  S.  C,  19  How.  14 ;  11  Abb. 
28 ;  Oraves  v.  Maguire^  6  Paige,  379  ;  Johnson  v.  Scriver^  3  Abb. 
208.  So  an  appeal  from  an  order  dissolving  an  injunction  can- 
not have  the  effect  to  restore  the  order  and  restrain  the  proceed- 
ings formerly  enjoined.  lb.  Wood  v.  Bwighty  7  Johns.  Ch.  295  ; 
Hart  V.  Mayor  of  Albany,  3  Paige,  381. 

But  where  an  appeal  from  an  order  dissolving  an  injunction 
involves  an  important  question  of  right,  and  is  apparently  well 
grounded,  the  court  may  grant  a  temporary  injunction  pending 
the  appeal.  Hart  v.  Mayor  of  Albany,  3  Paige,  381 ;  Wood  v. 
Dwighty  7  Johns.  Ch.  296  ;  Town  of  OuiJford  v.  ComeU,  4  Abb. 
220.  This  will,  however,  be  a  new  injunction  and  not  the  former 
one  revived.  lb. 

Section  6.  piscontinnance  of  action. 

a.  Abatement  of  action.  An  injunction  is  not  dissolved, 
neither  does  it  become  inoperative  by  the  abatement  of  the  suit 
in  which  it  is  issued.  But  if  the  suit  abates  by  the  death  of 
either  party,  the  defendant  or  his  representatives  may  have  an 
order  requiring  the  plaintiff  or  his  representatives  to  revive  it 
within  a  stated  time,  or  an  order  that  the  injunction  be  dissolved. 
Where  the  suit  abates  by  the  death  of  the  complainant,  those 
who  succeed  to  his  rights  may  apply  to  the  court  to  punish  a 
breach  of  an  injunction  which  has  taken  place  either  before  or 
after  his  death,  as  soon  as  they  have  taken  the  preliminary  steps 
to  revive  the  suit.     Hawley  v.  Bennett,  4  Paige,  163.   So  where 
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a  suit  is  brought  by  a  public  officer  as  such,  the  action  abates  on 
his  going  out  of  office,  but  may  be  revived  by  his  successor.  An 
injunction  granted  in  such  action  is  not  to  be  considered  as  no 
longer  existing,  but  must  be  set  aside  before  the  acts  enjoined  can 
be  legally  performed.  People  v.  Connolly^  2  Abb.  N.  S.  315. 

b.  Dismissal  of  complaint.  Where  a  complaint  in  an  action 
is  dismissed,  and  judgment  entered,  a  temporary  injunction 
granted  in  the  action  falls  with  it,  and  can  only  be  restored  by  a 
reversal  of  the  judgment  in  an  appellate  court.  The  appeal,  while 
pending,  does  not  restore  or  in  any  way  affect  the  order.  Sbyt 
V.  Carter,  7  How.  140 ;  Town  of  Guilford  v.  Cornell^  4  Abb. 
220.  The  remedy  of  the  plaintiff,  in  case  of  an  improper  dis- 
missal of  the  complaint,  is  to  appeal  to  a  higher  court,  and  to 
apply  on  notice  for  an  order  restraining  the  defendant  pending 
the  decision  of  the  appeal.  The  court,  by  its  original  power 
over  the  parties,  is  authorized  to  grant  such  an  order.  lb.  Jlart 
V.  Mayor,  etc.,  of  Albany,  3  Paige,  381. 

0.  Bemoval  to  United  States  courts.  On  the  removal  of  a  cause 
from  a  State  to  a  United  States  court,  the  plaintiff  should  cause 
a  provision  to  be  inserted  in  the  order  of  removal,  that  the  order 
shall  not  operate  of  itself  to  dissolve  any  injunction  granted  in 
the  action,  if  the  plaintiff  has  obtained  such  relief.  It  is  impor- 
tant that,  in  case  the  federal  court  should  decide  that  the  cause 
had  been  improperly  removed,  the  cause  should  be  remanded  in 
the  same  situation  as  when  it  was  removed.  It  is  not  clear  that 
the  circuit  court  could  hold  that  the  injunction  is  transmitted 
with  the  action,  but  in  case  the  cause  should  be  remanded,  the 
proviso  in  the  order  would  preserve  the  plaintiff's  rights  and 
tender  the  defendant  Liable  for  a  violation  of  the  injunction  in 
the  interim.    Liddle  v.  Thatcher,  12  How.  294. 

d.  Lis  pendens ;  amendments,  effect  of.  An  amendment  of 
a  complaint  in  an  action,  not  inconsistent  with  the  sworn  allega- 
tions of  the  original,  will  not  have  the  effect  of  dissolving  an 
injunction  that  may  have  been  previously  granted.  Sdden  v. 
Vermilya,  4  Sandf.  Ch.  673 ;  Dipper  v.  Dwant,  3  Mer.  465 ; 
Adney  v.  Flood,  1  Madd.  449.  And  even  where  the  amendment 
removes  the  grounds  on  which  an  injunction  issued,  the  injunc- 
tion does  not  /rom  that  fact  become  vacated,  but  the  defendant 
must  resort  to  a  ihotion  to  dissolve  it.  Hope  v.  Eigth  Ave.  R. 
A,  Super.  Court,  Feb.  1864,  see  Hoff.  Prov.  Rem.  364. 
Vol.  n,— 16 
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Section  7.  Assessment  of  damages. 

a.  At  wJutt  time.  The  undertaking  given  by  the  plaintiff,  on 
procuring  an  injunction,  provides  for  the  payment  of  a  sum  of 
money  to  the  defendant,  not  exceeding  a  specified  amount^  as 
damages  resulting  from  the  allowance  of  the  injunction  "if  the 
court  shall  finally  decide  that  the  plaintiff  was  not  entitled 
thereto."    Code,  §  222. 

It  is  clear  that  a  defendant  is  entitled  to  an  order  of  reference, 
to  assess  such  damages,  after  the  rendition  and  entry  of  judg- 
ment in  his  favor,  after  a  hearing  on  the  merits.  Zoomis  v. 
Brown^  16  Barb.  325.  And,  although  it  is  the  safer  practice  to 
enter  judgment  before  giving  notice  of  motion  for  an  order  of 
reference,  it  is  not  required  by  the  Code.  Pacific  Mail  Steam- 
ship do.  V.  Levlingy  7  Abb.  N.  S.  37,  41. 

It  is  not  essential  that  the  decision  denying  the  plaintiff's  right 
to  the  injunction  should  be  made  on  the  trial  of  the  cause. 
Where  a  plaintiff  on  his  own  motion  has  an  injunction  vacated 
and  subsequently  obtains  an  order  of  discontinuance,  the  first 
order  shows  that  the  injunction  was  not  maintainable,  and  the 
second  order  taken  in  connection  with  the  first  is  a  final  decision 
that  the  plaintiff  was  not  entitled  to  the  injunction.  lb.  De  Forest 
V.  Baker,  1  Abb.  N.  S.  34;  S.  C,  1  Rob.  700.  So  where  the 
injunction  is  dissolved  by  the  court  on  the  motion  of  the  defend- 
ant and  on  hearing  of  the  parties,  and  the  plaintiff  subsequently 
discontinues  the  action,  the  same  rule  applies.  Carpenter  v. 
Wright,  4  Bosw.  655 ;  Coaies  v.  Coates,  1  Duer,  664  ;  Tadks  v. 
Schmidt,  19  How.  413. 

A  dissolution  of  an  injunction,  by  the  consent  of  the  plaintiffs, 
upon  a  motion  being  made  to  increase  the  security ;  and  a  sub- 
sequent discontinuance  of  the  action  by  them,  amounts  to  a  final 
decision  that  the  plaintiffs  were  not  entitled  to  an  injunction, 
.  within  the  meaning  of  the  usual  undertaking  given  on  granting 
injunctions.  Pacific  Mail  Steamship  Co.  v.  Leuling,  7  Abb. 
N.  S.  37. 

But  an  order  made,  pending  a  suit,  dissolving  a  temporary 
injunction,  does  not  determine  that  the  party  in  whose  favor  it 
has  been  granted  may  not  be  entitled  to  that  relief  at  the  final 
decision  of  the  cause.  It  may  be  dissolved  for  irregularity,  or 
because  the  case  is  badly  stated  in  the  complaint,  or  upon  the 
answer  of  the  defendant  and  affidavits;  and  yet  at  the  final 
hearing  it  may  be  decided  that  the  defendant  ought  to  be 
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enjoined.  It  is  for  this  reason  that  in  most  cases,  if  not  in  all,  a 
reference  ordered  before  judgment  would  be  premature.  Method- 
id  Churches  v.  Barker^  18  N.  Y.  (4  Smith)  463  ;  Shearman  v. 
N.  T.  Central  Mills,  11  How.  269 ;  S.  C.  aflirmed,  1  Abb.  187. 

Notice  of  motion  to  ascertain  damages. 

{Title  of  cause.) 

Please  take  notice^  that  on  the  undertakings  and  other 
proceedings  in  this  cause  the  undersigned  will  move  the  court, 
at  a  special  term  to  be  held  at  ,  on  the  day  of  , 

18    ,  at     o'clock  in  the  noon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  for  a  reference  to  ascertain  the  damages 
sustained  by  the  defendant  by  reason  of  the  injunction  granted 
in  this  cause  on  the  day  of  last,  and  for  such  other  or 

farther  order  as  may  be  just  (and  for  the  costs  of  this  motion). 

[Date.)  {Signature  of  defendants  attorney^ 

To 

Plaintiff'*  s  attorney. 

b.  Reference.  The  usual  practice  in  assessing  the  damages  sus- 
tained by  reason  of  an  injunction  is  to  move  the  court,  on  the 
usual  eight  days'  notice,  for  the  appointment  of  a  referee  to 
take  testimony  and  report  as  to  the  amount  of  damages  actually 
sustained  by  the  defendant.  Notice  to  the  sureties  on  an  under- 
taking signed  by  the  plaintiff  is  not  essential,  although  advis- 
able. Methodist  Churches  of  N.  Y.  v.  Barker,  18  N.  Y.  (4  Smith) 
463 ;  Wilde  v.  Joel,  15  How.  320 ;  S.  C,  6  Duer,  671.  The  court 
making  the  order  of  reference  may  require  notice  to  be  given  to 
the  sureties  or  may  omit  it  at  its  discretion.  lb. 

The  report  of  the  referee  must  fix  definitely  the  amount  of 
damages  sustained  by  the  defendant.  A  mere  report  of  the 
facts  of  the  case  wUl  be  insufficient.  Taaks  v.  Schmidt,  19 
How.  413.  The  report  must  be  confirmed  by  the  court  on 
special  motion,  and  on  notice  to  the  plaintiffs.  Oriffing  v. 
SZofe,  5  How.  206 ;  S.  C,  3  Code  R.  213 ;  Elmore  v.  Thomas,  7 
Abb.  70.  The  report^  when  so  confirmed,  establishes  conclu- 
sively the  amount  of  damages,  and  is  binding  on  principal  and 
sureties.  Methodist  Churches  v.  Barker,  18  N.  Y.  (4  Smith) 
463.  The  defendant  may  then  have  an  execution  on  the  judg- 
ment so  entered,  or  an  order  directing  the  payment  of  the  dam- 
ages assessed,  or  may  bring  an  action  on  the  undertaking  for 
the  amount.  The  latter  is  the  safer  course.  Wilde  v.  Joel,  15 
How.  320 ;  S.  C,  6  Duer.  671.     See  post,  126  d. 
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Order  of  rqference. 

{Title  of  cause.)  {At  a  special  term^  etc.) 

On  reading  and  filing  notice  of  this  motion,  and  on  motion  of 
,  connsel  for  defendant^  after  hearing  ,  connsel 

for  plaintiff ; 

Ordeked  :  That  it  be  referred  to  ,  to  ascertain  the  dam- 

ages sustained  by  the  defendant  by  reason  of  the  said  injunc- 
tion, and  to  report  the  same  to  the  court  (and  that  days' 
notice  of  the  hearing  be  given  to  C  D  and  E  F,  the  sureties 
named  in  the  undert^ing,  on  obtaining  such  injunction.) 

{Date.)  {SignaJnire  of  clerk.) 

c.  What  damages.  Seasonable  counsel  fees,  and  the  expen- 
ses to  which  a  party  is  put  in  procuring  a  dissolution  of  an 
injunction,  may  be  allowed  and  recovered  as  damages.  JF^itz- 
Patrick  v.  Flagg,  12  Abb.  189 ;  Wilde  v.  Joel,  15  How.  320 ;  S. 
C,  6  Duer,  671 ;  Aldrich  v.  Reynolds,  1  Barb.  Ch.  613 ;  Edwards 
V.  Bodine,  11  Paige,  223 ;  Childs  v.  Lyons,  3  Eob.  704.  It  is 
allowable  to  insert  expenses  and  counsel  fees  not  included  in  the 
taxable  costs  allowed  by  the  Code,  and  it  is  not  even  essential 
that  they  should  have  been  paid  before  the  assessment,  if  they 
have  been  actually  incurred.  Coates  v.  Coates,  1  Duer,  664 ; 
Edwards  v.  Bodine,  11  Paige,  223 ;  Barton  v.  Fisk,  30  N.  Y. 
(3  Tiff.)  166, 171 ;  Wilde  y.  Joel,  16  How.  320 ;  S.  C,  6  Duer,  671 ; 
Corcoran  v.  Judson,  24  N.  Y.  (10  Smith)  106.  But  costs  in  the 
suit  not  arising  out  of  the  allowance  of  the  injunction  cannot 
e  included  in  the  damages.  lb. ;  Strong  v.  De  Forest,  15  Abb. 
427;  Taoxiks  v.  Schmidt,  18  id.  307.  Neither  can  costs  of 
unsuccessful  efforts  to  remove  an  injunction  be  assessed  or 
allowed  as  damages.  To  allow  such  a  charge  would  be  offering 
a  premium  for  the  employment  of  unskillful  counsel.  Childs  v. 
Lyons,  3  Rob.  704.  But  the  costs  of  the  reference  are  properly 
a  part  of  the  damage  which  the  party  enjoined  has  a  right  to 
recover.  Aldrich  v.  Reynolds,  1  Barb.  Ch.  613 ;  Barton  v.  Fiskj 
30  N.  Y.  (3  Tiff.)  166,  171. 

Independently  of  the  question  of  costs  and  expenses  incurred 
in  the  litigation,  the  defendant  is  entitled  to  such  other  damages 
as  have  resulted  directly  from  the  injunction,  such  as  an  injury 
to  property,  machinery,  trade,  etc.  Where  a  plaintiff,  under  the 
protection  of  an  injunction,  removed  property  belonging  to  the 
defendant,  destroyed  its  identity  and  converted  the  proceeds  to  his 


INJUNCTIONS.  125 


Enforcing  payment  of  damages  —  Notice  of  motion  to  confirm  report  of  referee. 

own  use,  the  defendant  was  held  entitled  to  recover  as  damages, 
upon  the  dissolution  of  the  injunction,  the  value  of  the  property 
taken.  BarUm  v.  MsTc,  30  N.  Y.  (3  Tiff.)  166.  So  where  a  plaintiff* 
has  obtained  an  injunction  in  one  action,  under  the  protection  of 
which  he  takes  property  attached  by  the  plaintiff  in  an  attach- 
ment suit,  on  the  dismissal  of  the  injunction  suit,  the  plaintiff 
therein  may  be  compelled  to  pay,  as  damages  resulting  from  the 
injunction,  the  judgments  in  both  actions.  Taacks  v.  Schmidt^ 
18  Abb.  307. 

As  it  is  the  duty  of  every  defendant  named  in  an  injunction  to 
obey  the  order  if  h^  knows  that  it  has  been  granted,  whether  he 
has  been  served  with  it  or  not,  he  is  consequently  entitled  to 
whatever  damages  he  may  have  sustained  by  reason  of  the 
order.  Cumberland  Coal  and  Iron  Co.  v.  Hoffman  Steam  Coal 
Co,,  39  Barb.  16 ;  S.  C,  15  Abb.  78. 

d.  Enforcing  payment  of  damages.  The  usual  manner  of 
enforcing  payment  of  the  damages  assessed  on  the  reference  is, 
by  an  action  on  the  undertaking.  Wilde  v.  Joel^  15  How.  320  ; 
S.  C,  6  Duer,  671 ;  Mtzpatrick  v.  Flagg,  12  Abb.  189  ;  Higgiv^ 
V.  AUen^  6  How.  30 ;  Griffing  v.  SUUey  6  id.  206 ;  this  is  the 
safer  practice  in  all  cases,  and  is  sustained  by  the  current  of 
authority.  But  in  several  reported  cases,  upon  the  confirmation 
of  the  referee's  report,  judgment  was  ordered  directly  against  the 
sureties  on  the  undertaking.  Willett  v.  Scovilly  4  Abb.  405; 
RuBBellv.  Elliott^  2  Cal.  216;  but  these  cases  cannot  be  con- 
ffldered  as  authority.  Patterson  v.  Bloomer ,  6  Abb.  N.  S.  446 ;  S. 
C,  37  How.  450.  K  the  plaintiff  has  not  signed  the  undertak- 
ing, and  the  sureties  are  insolvent  or  irresponsible,  the  remedy 
of  the  defendant  is  an  action  on  the  case  for  damages.  Pai- 
terson  v.  Bloom^y  9  Abb.  N.  S.  27;  reversing  S.  C,  7  id. 
376;  38  How.  280.  It  was  formerly  indispensable  to  obtain 
leave  of  court  to  bring  an  action  on  an  undertaking,  and  although 
this  course  may  not  be  strictly  necessary  under  the  Code  it  is  the 
safer  practice.    If.  Y.  Central  Ins.  Co.  v.  Safford^  10  How.  344; 

Notice  of  motion  to  confirm  report  of  r^eree. 

{Tide  of  cause.) 

Please  take  notice,  that  I  shall  move  this  court,  at  a  special 
term  to  be  held  at  the  court-house  in  the  village  of  Johnstown, 
on  the  day  of  next,  at  the  opening  of  the  court  on 

that  day  to  connrm  the  report  of  the  referee  appointed  on  the 
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day  of  9  18      ,  to  ascertain  the  defendant' s  damages 

by  reason  of  the  injunction  heretofore  granted  in  this  action, 
and  for  such  other  relief  as  may  be  just,  with  the  costs  of  this 
motion. 

C.  M.  PARKE, 
To  A.  P.  Sprague,  Esq.,  Defendant s  atUymey. 

Plaintiff^ s  auorney. 

Order  confirming  refers^  s  report 

( Title  of  cause, )  {At  special  term. ) 

On  reading  and  filing  the  report  of  ,  heretofore  appointed 

referee  to  ascertain  the  damages  incurred  by  the  defendant  by 
reason  of  an  injunction  granted  by  Hon.  ,  a  justice  of  tliis 

court,  to  whicli  il  has  been  finally  decided  that  the  plaintiff  had 
no  right ;  and  on  motion  of  counsel  for  defendant,  after 

hearing  ,  counsel  for  plaintiff, 

Ordered  :  That  the  said  report  be  in  all  things  confirmed,  and 
the  defendant's  damages  be  assessed  at  dollars,  with 

dollars  costs  of  this  motion. 

{Signature  of  clerk.) 
C.  M.  Parke, 

Defendant's  attorney. 

Section  8.  Second  ii^janction. 

a.  In  general.  Where  one  injunction  has  been  issued  a 
second  will  not  be  issued  while  the  first  is  still  in  force,  unless  it 
has  been  withdrawn  by  some  agreement  between  the  parties,  and 
satisfactory  reasons  are  shown  for  a  renewal  of  it.  Limngston 
V.  Gibbons,  4  Johns.  Ch.  571.  And  an  injunction  will  not  be 
granted  in  one  suit  where  the  question  involved  has  already  been 
decided  in, another  {Livingston  v.  Hudson  River  R.  R.  Co.y 
3  Code  R.  143),  and  if  so  granted  will  be  set  aside  with  costs. 
Cummins  v.  JBennett,  8  Paige,  79.  And  it  is  provided  generally 
by  the  rules  of  the  supreme  court,  that  if  any  application  for  an 
order  be  made  to  any  judge  or  justice,  and  such  order  be  refused, 
in  whole  or  in  part,  or  be  granted  conditionally,  or  on  terms,  no 
subsequent  application  upon  the  same  state  of  facts  shall  be 
made  to  any  other  judge  or  justice;  and  if,  upon  such  subse- 
quent application,  any  order  be  made  it  shall  be  revoked. 
Rule  31.  But  a  second  injunction  may  be  granted  upon  newly- 
discovered  facts,  even  where  the  former  injunction  has  been 
dissolved  upon  the  merits.  Mayor,  etc.,  of  N.  T.  v.  Conover^  5 
,Abb.  252,  266.    If,  after  an  injunction  has  been  dissolved,  the 


INJUNCTIONS.  127 

BeTiving  or  continuing  injunctions. 

same  attorneys,  without  an  appeal  upon  the  same  complaint, 
without  adding  thereto  any  new  or  further  verification,  and  with 
no  new  or  additional  affidavit,  and  without  a  new  undertaking, 
procure,  on  an  ex  parte  application  from  the  same  judge  who 
granted  the  first  injunction,  another  or  second  injunction  of  the 
same  tenor  and  effect,  while  another  judge  is  holding  special 
term  at  the  same  place,  the  injunction  so  obtained'  will  be 
dissolved,  with  costs  to  be  paid  by  the  plaintiff's  attorneys 
personally.  ScJiaughnessy  v.  Beilly^  41  How.  382. 
Seetion  9.  Reviving  or  continuing  iigunctions. 
a.  In  general,  "rfie  court  has  unquestionable  power  to  revive 
and  continue  an  injunction  dissolved  by  the  dismissal  of  the 
complaint,  pending  an  appeal  to  a  higher  court.  Disbro  v.  Dis- 
bro,  37  How.  147.  The  order  may  be  made  upon  such  terms 
and  security  as  the  court  shall  deem  just.  But  a  new  under- 
taking should  be  given  upon  the  revival  of  the  injunction,  in  the 
same  manner  as  upon  the  granting  of  an  original  injunction, 
and  the  appellant  should  be  required  to  proceed  with  all  due 
diligence  in  getting  the  appeal  in  readiness  to  be  heard  by  the 
appellate  court.  lb.  The  injunction  so  continued  is  in  feet  a 
new  injunction. 

Bat  the  cases  in  which  an  injunction  will  be  renewed  after  a 
dissolution  are  rare  and  exceptional.  The  motion  for  the  renewed 
injunction  must  be  based  on  facts  newly  discovered  and  evidence 
not  obtainable  on  the  original  application.  Tone  v.  Brace,  1 
Clarke's Ch.  503 ;  S.  C,  8 Paige,  597 ;  11  id.  566 ;  Jewettv.  Albany 
City  Bank,  1  Clarke's  Ch.  57 ;  Mayor,  etc.,  of  New  York  v.  Conover, 
5  Abb.  244.  See  SchaugJinessy  v.  Reilly,  41  How.  382.  Where 
an  injunction  already  obtained  restrains  the  defendant  from  any 
act  until  further  order  of  the  court,  no  additional  order  to  con- 
tinue the  injunction  need  be  made,  although  the  order  obtained 
was  granted  on  an  order  "  to  show  cause  why  the  said  injunction 
should  not  be  continued  until  the  final  determination  of  the 
action."  Kelly  v.  Jeroloman,  7  Rob.  158.  See  Town  of 
Middletown  v.  RoTidout  &  Oswego  R.  R.  Co.,  12  Abb.  N.  S. 
276 ;  43  How.  144. 

The  injunctions  heretofore  considered  are  duch  only  as  may  be 
granted  as  a  provisional  remedy,  pending  a  final  determination 
of  the  rights  of  the  parties  on  the  hearing  of  the  cause.  Such 
injunctions  may  be  continued  at  the  hearing  either  provisionally, 
as  pending  an  appeal  or  an  account,  or  permanently,  or  may  fall 
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with  the  dismissal  of  the  action.  If  the  plaintiff  succeeds  in  his 
action,  and  the  facts  appearing  at  the  trial  show  him  entitled  to  a 
perpetual  injunction,  he  should  take  care  to  have  a  direction  to 
that  effect  introduced  in  the  decree,  otherwise  the  injunction 
will  fall.  And  although  a  plaintiff  may  fail  to  maintain  the 
provisional  injunction,  if  on  the  hearing  he  show  himself 
entitled  thereto,  such  relief  may  be  included  in  the  final  decree. 
Methodist  Churches  v.  BarTcer,  18  N.  Y.  (4  Smith)  463. 

Order  for  reoivor  of  action  or  dissolution  of  injunction, 

( Title  of  cause. )  {Caption. ) 

On  reading  and  filing  notice  of  motion  and  the  affidavits  of 
,  and         ,  and  on  motion  of  ,  coundel  for  defendant, 

after  hearing  ,  counsel  for  plaintiff. 

Ordered  :  That  the  plaintiff  {or  the  legal  representatives  of 
the  deceased  plaintiff)  revive  this  action  against  the  (legal  repre- 
sentatives of  the  deceased)  defendant  within  days,  or 
that  in  default  thereof  the  injunction  granted  herein  by 
be  'dissolved. 

{Signaiure  of  dlerJc.) 

{Signaiure  of  defendanJds  attorney.) 


CHAPTER  IV. 

ATTACHMENT. 
AKTICLE  I. 

IK  GEKEBAL. 

Section  1.  Nature  of  this  remedy. 

a.  In  general.  The  remedy  afforded  by  an  attachment  is  un- 
questionably of  very  ancient  origin.  The  date  of  its  first  employ- 
ment in  England  cannot  be  fixed  definitely ;  but  its  use  can  be 
traced  backward  beyond  the  reign  of  Edward  I,  until  lost  in 
the  imperfect  records  of  the  earlier  courts.  So  fcir  as  the  remedy, 
as  nsed  in  the  United  States,  is  concerned,  it  will  be  sufficient  to 
trace  its  origin  to  the  custom  of  foreign  attachment  of  London, 
to  which  it  bears  a  marked  resemblance.  1  Bolle's  Abr.,  Customs 
of  L.  K.,  1,  3 ;  Locke  on  Foreign  Attachment,  2. 

In  the  application  of  the  remedy,  there  are  but  few  points  of 
resemblance  to  a  common-law  proceeding.  At  common  law  the 
property  of  the  debtor  could  be  reached  only  under  a  fieri 
facias  ;  but  now,  by  an  attachment,  the  property  of  the  debtor 
can  be  taken  before  judgment,  and  held  until  the  plaintiff's 
claim  is  secured  or  satisfied;  at  common  law  only  tangible 
property  could  be  taken  on  execution ;  but  by  an  attachment, 
debts  due  to  the  debtor  may  be  appropriated  to  the  satisfaction 
of  the  plaintiff' s  demands.  In  other  respects  the  proceedings  by* 
attachment  differ  from  the  old  common-law  procedure.  See 
mrmer  v.  Stuart,  "iA  Ho^.  489  ;  S.  C,  39  Barb.  206 ;  15  Abb.  391 ; 
reversing  S.  C,  13  id.  442  ;  Oreenleaf  v.  Mumford,  30  How. 
30 ;  S.  C,  19  Abb.  469. 

In  this  State  there  are  three  distinct  forms  of  the  remedy  by 
attachment.  The  first  in  the  order  of  enactment  is  the  remedy 
provided  by  the  act  of  1826 ;  the  second,  by  the  act  of  1831, 
abolishing  imprisonment  for  debt ;  and  the  third,  by  the  Code 
oi  Procedure.  See  2  E.  S.  230  (246) ;  Laws  of  1831,  p.  404,  §§  34, 
35 ;  Code,  §  227. 

The  flLrst  two  enacted  remedies  are  distinct  in  their  character 
from  that  provided  by  the  Code.    The  attachment  in  the  first- 
mentioned  proceedings  is  the  process  by  which  the  suit  is  com- 
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menced ;  while  the  attachment  under  the  Code  is  not  original 
process,  and  by  it  a  suit  is  not  commenced,  nor  upon  it  alone 
can  judgment  be  obtained.  The  first  are  special  proceedings; 
the  last  is  a  provisional  remedy.  Furman  v.  Walter^  13  How. 
348  ;  Qere  v.  Oundlach^  57  Barb.  13 ;  Houghton  v.  AuUy  16  How. 
77 ;  S.  C.  aflarmed,  26  id.  593,  note.  Floyd  v.  BWce,  19  id.  542  ; 
S.  C,  11  Abb.  349  ;  Fraser  v.  OreenhiU,  3  Code  R.  172. 

The  remedies  provided  by  the  Code  are  not  in  lieu  of,  or  in 
effect  a  re-enactment  of  the  remedies  given  by  the  Revised 
Statutes*  So  far  from  being  cumulative,  they  are  the  only 
remedies  known  to  the  law  in  the  cases  to  which  they  are  appli- 
cable. Skinner  v.  Stuart,  24  How.  489  ;  S.  C,  39  Barb.  206 ;  16 
Abb.  391 ;  reversing  S.  C,  13  id.  442. 

Under  the  Revised  Statutes  the  attachment  was  for  the  benefit 
of  all  tlie  creditors  ;  while  under  the  Code  the  remedy  is  for  the 
benefit  of  the  attaching  creditor  alone.  Fisher  v.  Curtis,  2  Sandf. 
660 ;  S.  C,  2  Code  R.  62.  The  proceedings  on  attachment  under 
the  Revised  Statutes  will  be  considered  in  a  subsequent  plac^in 
this  work.  The  provisional  remedy  only,  as  given  by  the  Code, 
will  be  here  discussed. 

Under  the  Code  an  attachment  is  an  order  in  an  action  for  the 
arrest  of  the  debtor's  property,  in  the  nature  of  bail,  for  the 
payment  of  such  judgment  as  the  plaintiff  may  obtain.  Hough- 
ton V.  Ault,  16  How.  77 ;  S.  C.  aflirmed,  25  id.  593,  note ;  Floyd 
V.  Blake,  19  id.  542 ;  S.  C,  11  Abb.  349.  It  is  a  remedy  that 
can  be  employed  only  in  a  suit  already  commenced,  and  has  no 
.existence  independent  of  the  action  in  which  it  is  obtained. 
Furman  v.  Walter,  13  How.  348 ;  Fisher  v.  Curtis,  2  Sandf.  660 ; 
S.  a,  2  Code  R.  62. 

ARTICLE  n. 

.  IK  WHAT  CASES  ALLOWED. 

Section  1.  In  general. 

a.  Who  may  have  this  remedy.  The  Code  has  nowhere 
defined  what  class  of  plaintiffs  may  sustain  an  attachment,  but 
has  simply  set  forth  generally  the  class  of  actions  in  which  the 
remedy  may  be  obtained.  The  fact  that  an  attachment  is  only 
an  order,  and  not  a  distinct  action,  renders  a  more  explicit  state- 
ment unnecessary.    It  may  be  safely  laid  down  as  a  general 
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rule  that  whoever  may  maintain  an  action  in  which  an  attach- 
ment can  properly  issue,  in  that  particular  court  in  which  the 
action  is  brought,  can  have  an  attachment  against  the  property 
of  the  defendant  therein  by  complying  with  the  requirements  of 
the  statute.  Under  the  Code  no  distinction  is  made  in  respect  to 
the  residence  of  the  plaintiff,  so  far  as  the  right  to  this  remedy 
is  concerned,  except  where  the  defendant 'is  a  foreign  corpora- 
tion. A  non-resident,  as  well  as  a  resident,  may  obtain  an 
attachment  against  the  property  of  his  debtor.  Ready  v.  Stew- 
art^ 1  Code  R.  N.  S.  297.  But  where  the  defendant  is  a  foreign 
corporation  an  attachment  cannot  issue  in  favor  of  a  non-resident 
plaintiff  unless  the  cause  of  action  arose,  or  the  subject  of  the 
action  is  situated  within  this  State.  Code,  §  427 ;  McBride  v. 
Farmers'  Bank,  26  N.  Y.  (12  Smith)  460,  466 ;  affirming  S.  C,  26 
Barb. 657 ;  Boies  v.  Nem  Orleans,  etc.,  R.  R.  Co.,  4  Abb.  72 ;  S. 
C,  13  How.  616 ;  Whitehead  v.  Buffalo  &  Lake  Huron  R.  R.  Co., 
18  How.  218 ;  Campbell  v.  Proprietors  of  the  Champlain  and  St. 
Latorence  R.  R.,  id.  412 ;  S.  C.  affirmed,  id.  419,  note ;  Cantwell 
V.  Dubtbque  Western  R.  R.  Co.,  17  How.  16 ;  Western  Bank  v. 
City  Bank  of  ColuTribus,  7  id.  238. 

Bnt  this  inability  of  a  non-resident  plaintiff  to  maintain  an 
action  against  a  foreign  corporation  does  not  create  an  inability 
to  assign  a  demand  to  a  resident  of  this  State,  and  such  assign- 
ment would  transfer  the  entire  cause  of  action  and  the  remedies 
incident  thereto.  McBride  v.  Farmers^  Bank,  26  N.  Y.  (12 
Smith)  460,  468.  And  in  general,  an  assignee  of  a  creditor  may 
have  an  attachment  against  a  debtor  in  every  case  where  the 
assignor  would  be  entitled  to  the  remedy.  Beseley  v.  Palmier,  1 
Hm,482. 

ft.  In  what  actions.  The  Code  authorizes  the  issuing  of  an 
attachment  in  actions  arising  on  contract  for  the  recovery  of 
money  only,  and  in  actions  for  the  wrongful  conversion  of  per- 
sonal property,  and  in  no  other  actions.  Code,  §  227 ;  Knapp 
V.  Meigs,  11  Abb.  N.  S.  406 ;  Scott  v.  Simmons,  34  How.  66 ; 
Lauton  v.  Reil,  id.  466 ;  S.  C.,  61  Barb.  30 ;  AUantic  Mutual 
Ins.  Co.  V.  McLoon,  48  id.  27. 

Prior  to  the  amendment  of  the  Code  in  1866  an  attachment 
could  only  issue  "  in  an  action  for  the  recovery  of  money,"  and 
under  the  statute  as  it  then  existed  the  courts  refused  to  grant 
a  warrant  in  actions  for  the  recovery  of  personal  property.  See 
Knox  V.  Modern,  3  Eob.  681 ;,  Cordon  v.  Oaffey,  11  Abb.  1.    In 
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this  respect  the  law  of  attachmentSj  as  it  then  existed  tinder  the 
Code,  was  in  entire  harmony  with  the  practice  in  the  other  States, 
and  was  consistent  with  its  ancient  origin,  the  customs  of 
London.  Marshall  v.  White,  8  Porter,  551 ;  Synson  v.  Taylor j 
3  Ark.  652;  Hutchinson  v.  Lamb,  Brayton,  234;  Ferris  v. 
Ferris,  25  Vt.  100 ;  Oriswold  v.  Sharpe,  2  Cal.  17;  Porter  v. 
Hildehrand,  14  Penn.  St.  129 ;  Priviligia  Londini,  254.  But  by 
the  amendment  of  1866  the  remedy  was  extended  to  actions  for 
the  conversion  of  personal  property.  Barry  v.  Fisher,  8  Abb. 
N.  S.  369  ;  S.  C,  39  How.  521 ;  Code,  §  227.  And  as  a  wrongful 
detention  is  of  itself  a  conversion  an  attachment  may  be  had  in 
such  case,  but  the  remedy  does  not  extend  to  any  other  actions 
for  torts.  lb. ;  Crossman  v.  Lindsley,  42  How.  107 ;  Gordon  v. 
Ooff^^  11  Abb.  1 ;  Shaffer  v.  Mason,  43  Barb.  501 ;  S.  C,  29 
How.  55 ;  18  Abb.  455 ;  Saddlesvene  v.  Arms,  32  How.  280.  As 
the  remedy  does  not  apply  to  actions  for  torts  generally,  so  it 
does  not  apply  to  actions  in  the  nature  of  torts.  An  attachment 
cannot  be  issued  in  an  action  for  damages  for  a  breach  of  promise 
of  marriage,  as,  this  action  belongs  to,  or^  is  classed  with,  the 
family  of  torts.  Barnes  v.  Buck,  1  Lans.  268 ;  Thorn  v.  Knapp, 
42  N.  Y.  (3  Hand)  474,  477.  So,  for  the  same  reason,  no  attach- 
ment can  issue  in  an  action  against  a  common  carrier  for  a  loss 
of  goods  occasioned  by  negligence.  Atlantic  Mutual  Insur- 
ance Co.  V.  McLoon,  48  Barb.  27.  But  the  only  requisites  in  the 
Code,  in  relation  to  attachments  in  actions  not  sounding  in  tort, 
are,  1st.  That  the  action  should  be  for  the  recovery  of  money ; 
2d*  That  the  action  should  be  on  contract ;  3d.  That  the  plain- 
tiff should  specify  the  amount  of  the  claim  and  the  grounds  of 
the  demand.  Lawton  v.  JReil,  34  How.  465 ;  S.  C,  51  Barb.  30 ; 
Saddlesvene  v.  Arms,  32  How.  280 ;  Ward  v.  Begg,  18  Barb.  139. 
To  justify  the  issuing  of  an  attachment  under  the  Code  it  is 
not  necessary  that  the  plaintiff  should  have  a  cause  of  action 
for  the  payment  of  money  merely.  It  is  enough  that  a  cause 
of  action  exists  against  the  defendant,  and  that  the  amount  of 
the  claim  and  the  grounds  thereof  are  stated.  lb.  But  that 
"claim"  must  be  something  that  can  be  stated  in  money,  or,  in 
other  words,  an  attachment  can  only  issue  in  actions  in  which, 
the  amount  to  which  the  plaintiff  is  entitled  can  be  specified. 
Saddlesvene  v.  Arms,  32  How.  280.  No  action  can  be  said, 
within  the  meaning  of  the  Code,  to  be  an  action  arising  on  con- 
tract for  the  recovery  of  money  only,  as  those  words  are  used 
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in  sections  129,  227  and  246,  unless  the  supposed  contract  relates 
to  property  of  some  kind,  or  to  some  pecuniary  interest  to  be 
affected  by  its  breach,  &nd  the  violation  of  which  enables  the 
I>arty  aggrieved  to  state  to  the  court,  in  his  complaint,  such  facts 
as  will  shoiV-  damages  of  a  pecuniary  character,  aTid  such 
daTTuiges  as  may  he  ascertained  hy  some  legal  rule  of  indem- 
nification, Barnes  v.  Buck^  1  Lans.  268 ;  Ouilhon  v.  Lindo, 
9  Bosw.  601 ;  Corson  v.  BaM^  47  Barb.  462. 

Where  the  word  action  is  used,  in  section  227  of  the  Code,  it 
must  be  construed  as  embracing  all'  civil  actions,  whether  the/ 
are  such  as  were  formerly  actions  at  law  or  are  such  as  were 
formerly  suits  in  equity.  The  fact  that  some  other  relief  is 
necessary  to  be  obtained  before  a  money  judgment  c^n  be 
rendered  in  an  action  where  the  main  object  is  the  recovery  of 
a  specified  sum,  and  the  other  relief  sought  is  merely  incidental 
to  that  main  object,  does  not  render  the  action  any  the  less  an 
** action  for  the  recovery  of  money."  Corson  v.  BaU^  47  Barb. 
462.  Thus  an  attachment  may  issue  in  an  action  to  compel  the 
specific  performance  of  a  contract  to  purchase  land,  and  to 
recover  the  purchase-money  contracted  to  be  paid  by  the 
defendant.  lb.  But  the  Code  does  not  authorize  the  issuing  of* 
an  attachment  in  an  equitable  action,  where  the  amount  sought 
to  be  recovered  must  first  be  ascertained  by  an  accounting,  and 
the  costs  are  in  the  discretion  of  the  court.  Ouilhon  v.  Lindo^ 
9  Bosw.  601 ;  AcJcroyd  v.  AcJcroyd,  20  How.  93 ;  S.  C,  11  Abb. 
345 ;  Wallas  v.  Hitchcock^  18  id.  291,  note.  In  all  the  reported 
cases  prior  to  the  amendment  of  1866,  where  it  has  been  said 
that  an  attachment  cannot  issue  in  an  equitable  action,  the  deciB- 
ion  in  the  actiod  has  been  based  upon  the  ground  that  the 
amount  of  damages  could  not  be  estimated  before  judgment 
But  since  the  amendment  of  section  227  of  the  Code  an  attach- 
ment has  been  denied  in  an  action  for  the  foreclosure  of  a 
mortgage,  on  the  ground  that  relief  other  than  the  recovery  of 
money  was  sought,  and  that  the  remedy  by  attachment  is  now 
given  in  actions  for  the  recovery  of  money  oidy.  Van  Wyck 
V.  Bauer,  9  Abb.  N.  S.  142. 

So  there  must  be  an  existing  cause  of  action.  Code,  §  229. 
Under  this  section,  no  attachment  can  issue  in  an  action  on  a 
bond,  biU  or  note  not  yet  duej  nor  in  an  action  on  a  book 
account,  where  credit  has  been  given,  and  the  contract  time  of 
payment  has  not  yet  arrived.    It  must  appear  ''  that  a  cause  of 
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action  exists,"  and  not  that  it  will  exist.  Code,  §  229  ;  Campbell 
V.  Proprietors  of  the  Champlain  and  St.  Lawrence  H.  -B.,  18 
How.  412,  418. 

c.  Foreign  corporaMons.  A  foreign  corporation  is  not  author- 
ized, either  under  the  Code  or  the  Revised  Statutes,  to  bring 
an  action  against  another  foreign  corporation  in  the  courts  of 
this  State,  unless  the  cause  of  action  shall  have  arisen,  or  the 
subject  of  the  action  shall  be  situated  within  this  State.  Code, 
^  427 ;  Western  Bank  v.  (My  Bank  of  Columbus^  7  How.  238 ; 
Cantwell  v.  Dvi>uque  Western  R.  R,  Co.^  17  id.  16 ;  Cumberland 
Coal  Co.  V.  Sherman  J  8  Abb.  243 ;  S.  C,  30  Barb.  169 ;  President^ 
etc.  J  of  Bank  of  Commerce  v.- Rutland  and  Washington  R.  R. 
Co.^  10  How.  1,  and  see  subdivision  a,  ante^  130. 

In  this  respect,  a  foreign  corporation  is  placed  upon  the  same 
footing  as  any  other  non-resident  plaintiff  where  the  defendant 
is  also  a  foreign  corporation.  But  where  the  cause  of  action 
arose,  or  the  subject  of  the  action  is  situated,  within  this  State, 
or  where  the  plaintiff  is  a  resident  of  this  State,  an  attachment 
may  be  granted  against  a  corporation  created  by  or  under  the 
laws  of  any  other  State,  government  or  country.  Code,  §  227. 
But  the  action  in  which  such  attachment  is  granted  must  be 
brought  in  the  supreme  court,  the  superior  court  of  the  city 
of  New  York,  or  the  court  of  common  pleas  for  the  city  and 
county  of  New  York.  Code,  §  427.  National  banks,  formed 
under  the  laws  of  the  federal  government,  are  not  foreign  corpo- 
rations within  the  common  import  of  the  term.  But  the  term 
"foreign  corporations,"  as  used  in  the  Code,  must  be  construed 
to  include  national  banks,  although  formed  under  United  States 
laws  and  within  this  State,  as  weU  as  those  corporations  formed 
under  the  laws  of  another  government.  Bowen  v.  First  NaiionaZ 
Bank  of  Medina^  34  How.  408 ;  Cooke  v.  State  National  BavJc 
of  Boston,  3  Abb.  N.  S.  339  ;  S.  C,  50  Barb.  339. 

It  also  becomes  important  in  this  connection  to  consider  when 
a  cause  of  action  may  be  said  to  have  arisen  in  this  State,  and 
when  "the  subject  of  the  action  is  situated  within  this  State," 
within  the  meaning  of  section  427  of  the  Code. 

The  property  attached  is  not  "the  subject  of  the  action'' 
within  the  meaning  of  this  section.  The  plaintiff  asserts  no 
title  to  the  property  so  taken,  but  concedes  that  it  is  in  the 
defendant,  and  simply  asks  that  it  be  transferred  to  him  in  pay- 
ment of  his  demand.    But  the  subject  of  the  action  is  the  claim 
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ffiereiii  asserted  by  the  plaimtiffy  and  wliich  he  seeks  to  satisfy 
ont  of  the  attached  property  of  the  defendant.  Whitehead  v. 
Bvffalo  and  Lake  Huron  R,  R.  Co.,  18  How.  218,  233  ;  PresU 
dent,  etc.,  of  Bank  qf  ComTnerce  v.  Rutland  and  Washington  R. 
R  Co.,  10  How.  1,  8. 

The  subject  of  an  action  cannot  be  said  to  be  situated  within 
this  State,  where  the  demand  for  which  the  action  is  brought 
arose  upon  a  contract  for  the  payment  of  money,  made,  executed, 
delivered  and  made  payable  out  of  this  State.  Campbell  v. 
Proprietors  of  the  Champlain  and  St.  Lavrrence  R.  R.,  18  How. 
412  ;  S.  C.  affirmed,  id.  419,  note.  And  an  award  for  labor,  etc., 
performed  mostly  in  another  State  or  country,  under  contracts 
made,  executed,  delivered  and  payable  there,  and  by  virtue  of  a 
bond  of  arbitration  there  made,  and  a  submission  there  had, 
must  be  r^arded  as  a  foreign  debt,  and  not  a  cause  of  action 
arising  within  this  State.  lb. 

A  loan  made  by  one  non-resident  to  another  out  of  this  State, 
and  secured  by  a  draft  drawn  upon  a  resident  o?  this  State,  does 
not  constitute  a  cause  of  action  arising  within  this  State.  So  a 
note  made  by  a  foreign  corporation  without  this  State,  and  made 
payable  to  a  resident  at  a  place  within  it,  does  not  create  such 
a  cause  of  action.  Western  Bank  v.  City  Bank  of  Columbus,  7 
How.  238;  CantweU  v.  Dubuque  Western  R.  R.  Co.,  17  id.  16. 
Where  the  complaint  implies  a  wrong  or  breach  of  duty  the 
relief  demanded  therein,  if  obtained,  will  be  a  remedy.  The 
cause  of  action  is  the  right  to  that  remedy,  and  that  right 
accrued,  and  the  cause  of  action  arose  when  and  where  the 
wrong  or  breach  of  duty  was  done  or  suffered.  Cumberland 
Coal  Co.  V.  Sherman,  8  Abb.  243 ;  S.  C.  affirmed,  30  Barb.  169. 
And,  in  general,  whatever  be  the  form  of  action,  the  breach  of 
duty  is  substantially  the  cause  of  action.  President,  etc.,  of 
Bank  of  Commerce  v.  Rutland  and  Washington  R.  R.  Co.,  10 
How.  1 ;  S.  C.  affirmed,  id.  10,  note. 

But,  independently  of  the  Code,  an  attachment  may  be  had  as  a 
provisional  remedy  in  actions  against  foreign  corporations,  under 
the  act  of  March  15,  1849.  Laws  of  1849,  ch.  107,  p.  142.  At 
common  law  the  courts  of  this  State^  had  no  jurisdiction  in 
actions  against  foreign  corporations,  except  where  they  appeared 
voluntarily.  The  Revised  Statutes  conferred  such  jurisdiction  on 
the  supreme  court  by  providing  that  suits  brought  therein  by  a 
resident  of  this  State  against  any  foreign  corporation,  for  the 
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recovery  of  any  debt  or  damages,  might  be  commenced  by  attach- 
ment. 2  R.  S.  469  (479),  §  15.  By  the  amendment  of  March 
15,  1849,  the  section  conferring  the  jurisdiction  was  made  to 
provide  that  suits  might  be  brought  in  the  supreme  court  and 
court  of  common  pleas,  in  the  city  of  New  York,  against  any 
foreign  corporation,  for  the  recovery  of  any  debt  or  damage, 
whether  liquidated  or  not,  arising  upon  contract  made,  executed 
or  delivered  within  this  State,  or  upon  any  cause  of  action  arising 
therein,  and  that  such  suit  might  be  commenced  by  complaint 
and  summons  together  with  an  attachment,  as  then  provided  by 
law,  and  that  such  complaint  and  summons  might  be  served  as 
provided  by  sections  113,  114  of  the  Code  of  Procedure.  Laws 
of  1849,  ch.  107,  p.  142.  This  act  is  still  in  force,  and  is  neither 
inconsistent  with  nor  repealed  by  the  Code.  Jones  v.  Norwich 
and  N.  T.  Transportation  Co.,  50  Barb.  193,  210;  Whitehead 
V.  Buffalo  <fe  Lake  Huron  R.  B.  Co.,  18  How.  218,  230; 
Campbell  v.  Proprietors  of  the  Champlain  and  St.  Lavyrence  H. 
M.y  id.  412,  416 ;  S.  C.  aflBrmed,  id.  419,  note ;  President,  etc.,  of 
Bank  of  Commerce  v.  Rutland  and  Washington  R.  R.  Co.,  10 
How.  1,  6. 

d.  Non-residents  of  this  State.  With  the  exception  of  those 
cases  in  which  a  foreign  corporation  is  defendant  a  non-resident 
plaintiff  is  entitled  to  an  attachment  where  the  same  remedy 
could  be  granted  to  a  resident  of  this  State.  Ready  v.  Stewart, 
1  Code  R.  N.  S.  297.  A  resident  of  this  State  may  have  an  attach, 
ment  against  the  property  of  a  non-resident  in  all  actions  arising 
on  contract  for  the  recovery  of  money,  and  in  all  actions  for  the 
wrongful  conversion  of  personal  property.  Code,  §§  227,  229. 
As  the  rights  of  residents  and  non-residents  are  identical,  so  far 
as  attachments  are  concerned,  with  the  one  exception  above 
stated,  the  only  question  remaining  to  be  considered  is  what  con- 
stitutes residence.  This  question  has  been  discussed  at  length  iu 
a  previous  part  of  this  work,  in  connection  with  the  right  to 
arrest  a  non-resident  defendant  under  section  179  of  the  Code. 
See  Arrest  and  bail,  vol.  I,  610,  and  Murphy  v.  Baldwin,  ll 
Abb.  N.  S.  407 ;  Chaive  v.  Wilson,  1  Bosw.  673 ;  S.  C,  8  Abb. 
78 ;  16  How.  562  ;  Barry  v.  Bockover,  6  Abb.  374 ;  Oreaton  v. 
Morgan,  8  id.  64 ;  Burrill  v.  Jewett,  2  Rob.  701 ;  Houghton  v. 
AvZt,  16  How.  77. 

e.  Absconding  or  con/healed  defendant.    An  attachment  may 
also  issue  against  a  defendant  who  has  absconded  or  concealed. 
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himself  with  intent  to  defraud  Ms .  creditors  or  to  avoid  the 
service  of  a  summons.  Code,  §§  227,  229.  An  absconding 
debtor  is  one  who  has  departed  from  the  limits  of  the  State 
with  the  intent  to  avoid  the  service  of  process  or  to  defraud 
his  creditors.  Morgan  v.  Avery ^  7  Barb.  656 ;  S.  C,  2  Code  R. 
91, 121 ;  FieM  v.  Ad/reon^  7  Md.  209.  It  is  not  necessary  that 
the  departure  from  the  State  should  be  secret  if  the  intent  to 
evade  the  service  of  process  or  to  defraud  be  established. 
Neither  is  it  necessary  that  the  intent  to  dtfraud  should  be 
established  if  the  intent  to  evade  the  service  of  prqcess  is  clear 
or  admitted.  Either  intent  will  sustain  an  attachment  under 
the  Code.  lb.  But  the  intent  to  do  one  or  the  other  above- 
mentioned  acts  is  essential  to  the  maintenance  of  an  attachment. 
Matter  of  Chipman^  1  Wend.  66 ;  Matter  of  Warner^  3  id.  424. 
Mere  departure  from  the  State,  with  the  intention  of  again  re  - 
tnming  and  without  any  fraudulent  design,  will  not  be  suffi- 
cient to  bring  a  debtor  within  the  intendment  of  the  statute. 
Fikli  V.  Waite^  5  Conn.  117.  A  person  can  neither  abscond^ 
keep  concealed  or  be  aibsent  by  proxy.  Therefore  an  attachment 
cannot  be  sustained  against  a  partnership  as  absconded  or  con- 
cealed debtors,  unless  all  the  members  of  the  firm  have  absconded 
or  kept  concealed.  Leach  v.  CooTc^  10  Vt.  239.  Under  the  for- 
mer practice  an  attachment  could  not  issue  against  a  person,  as 
an  absconding  debtor,  who  has  been  merely  transiently  within 
the  State,  and  has  returned  to  his  home.  Matter  of  Fitzgerald^ 
2  Cai.  317 ;  Ex  parte  Schroeder,  6  Cow.  603.  The  same  rule 
prevails  in  Tennessee,  and  doubtless  remains  in  this  State  under 
the  Code.    See  Shugart  v.  Orr^  5  Terger,  192. 

In  many  States  no  distinction  is  made  between  the  debtor 

who  departs   from   the   State,  and  the  debtor  who  conceals 

himself  within  it,  if  the  intent  to  evade  the  service  of  process 

or  to  defraud  was  the  motive  instigating  the  act.    In  either  case 

the  debtor  is  considered  to  have  absconded^    Fitch  v.  WaitCj 

5  Conn.  117 ;   Bennett  v.  Avant,  2  Sneed,  162.    See  Oliver  v. 

Wthon,  29  Ga.  642.    And  although  in  this  State  a  distinction 

is  made  in  words  between  an  absconding  and  a  concealed 

debtor,  none  is  made  in  the  application  of  the  remedy,  or  the 

rules  of  practice  relating  thereto.    Code,  §§  227,  229.    As  where 

it  is  doubtful  whether  a  debtor  has  departed  from  the  State,  or 

keeps  himself  concealed  therein  with  the  intent  specified  in  the 

statute,  an  attachment  will  be  granted  if  the  creditor  charge  in 

Vol.  n.— 18 
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the  disjunctive  that  he  has  done  one  or  the  other.     Yan  Alstyne 
V.  IrvdnCy  11  N.  T.  (1  Kern.)  331.     See  Morgan  v.  Avery ^  7 
Barb.  666.    So,  as  in  case  of  absconding  debtors,  a  concealment 
with  intent  to  defraud  or  with  intent  to  evade  the  service  of 
process  will  justify  the  granting  of  an  attachment.     Cammann 
V.  TompJcins,  1  Code  R.  N.  S.  12 ;    S.  C.  affirmed,  12  Barb.  265 ; 
sub  nom.  Oennin  v.  Tompkins.    And  the  length  of  time  that 
the  defendant  was  concealed  is  of  no  importance,  if  the  intent 
to  defraud  or  to  evade  service  of  process  is  clear.  lb.    But  to 
authorize  the  issuing  of  an  attiachment  the  concealment  must 
either  be  with  the  intent  to  defraud  creditors  or  to  avoid  the 
service  of  a  summons.    Concealment  with  a  view  to  evade  a 
criminal  prosecution  is  not  within  the  intent  of  the  law.    Lynde 
V.  MoTvtgomeryj  16  Wend.  461  ;  Evans  v.  Savl^  8  Martin,  N.  S. 
(La.)  247.     See  People  v.  O'Brien,  6  Abb.  N.  S.  63,  68.    But  an 
attachment  may  be  granted  on  the  ground  that  the  debtor  has 
concealed  himself  with  the.  intent  to  avoid  the  service  of  a 
summons,  even  where  no  attempt  at  service  has  been  made,  or 
even  where  no  summons  has  been  issued.  If  there  was  an  actual 
intent  to  avoid  a  service.    Cam/mann  v.  Tompkins,  1  Code  R.  N.  S. 
12 ;  S.  C.  affirmed,  12  Barb.  265  ;  stibnom,  Oennin  v.  Tompkins, 
f.  Hemoving,  disposing  of  or  secreting  property  to  d^raud 
creditors.    An  attachment  may  also  issue  against  any  person  or 
corporation  who  is  about  to  remove  any  of  his  or  its  property 
from  this  State,  or  has  assigned  or  disposed  of  or  secreted,  or  is 
about  to  assign,  dispose  of  or  secrete,  any  of  his  or  its  property, 
with  intent  to  defraud  creditors,  whether  such  defendant  be  a 
resident  of  this  State  or  not.    Code,  §§  227,  229.    The  Code 
authorizes  an  attachment  whenever  the  debtor  has  disposed  of 
any  of  his  property  with  the  intent  to  defraud  his  creditors. 
It  is  not  necessary  to  the  validity  of  the  attachment  that  the 
creditor  should  conclusively  and  finally  establish  the  existence 
of  his  debt  before,  obtaining  this  remedy.     Rinchey  v.  Stryker^ 
28  N.  T.  (1  Tiff.)   45 ;    S.   C,  26  How.  75 ;   S.  C,  31  N.  Y. 
(4  Tiff.)  140.    The  question  is,  not  as  to  the  plaintiff's  right  to 
remove  or  set  aside  a  fraudulent  obstruction  to  the  enforcement 
of  a  judgment  and  execution,  but  his  right  to  a  provisional 
statutory  security  for  the  payment  of  his  debt  when  he  shall 
have  obtained  a  judgment    Upon  sufficient  evidence  that  an 
assignment  for  the  benefit  of  creditors  is  fraudulent,  even  though. 
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valid  on  its  face,  an  attachment  may  regularly  and  properly 
issue.    Skinner  v.  Oettinger^  14  Abb.  109. 

The  fraudulent  intent  may  reasonably  be  inferred  from  the 
acts  and  conduct  of  the  defendant  But  the  facts  to  warrant  the 
attachment  should  be  such  as  to  justify  a  deduction  from  them 
of  such  intent.  Scott  v.  Simmons^  34  How.  66.  See  Knapp  v. 
Meigs^  11  Abb.  N.  S.  405.  Fraudulent  transactions  prior  to  an 
assignment  for  the  benefit  of  creditors  will  not  be  a  valid  ground 
for  the  issuing  of  an  attachment  to  take  the  property  of  the 
debtor  in  the  hands  of  the  assignee.  Belmont  v.  Lane^  22 
How.  366.  Such  prior  fraud  will  not  deprive  the  debtor  of 
the  right  to  make  an  honest  assignment  for  the  benefit  of  his 
creditors,  with  preferences.  lb.  But  were  the  assignor  a  mem- 
ber of  a  copartnership  firm,  a  direction  to  the  assignee  to  pay 
the  individual  debta  of  the  assignor  out  of  the  proceeds  of  the 
assigned  property,  to  the  exclusion  of  the  judgment  creditors  of 
the  firm,  would  render  the  assignment  fraudulent  as  to  such 
judgment  creditors.  Heye  v.  BoUeSy  33  How.  266 ;  S.  C,  2 
Daly,  231. 

An  assignment  may  be  fraudulent  and  void  on  its  face  as 
hindering  or  delaying  creditors^  within  the  provisions  of  the 
Revised  Statutes,  and  yet  not  be  such  a  fraudulent  disposition 
or  assignment  of  property  as  to  justify  an  attachment  under 
the  Code.  Under  the  latter  statute  the  fraud  must  be  actual  or 
moral.  lb.  Rigney  v.  TaUmadge^  17  How.  556  ;  Dickinson  v. 
BenhaTTh,  10  Abb.  390 ;  S.  C,  19  How.  410 ;  S.  C.  affirmed,  20  How. 
343 ;  12  Abb.  158 ;  Wilson  v.  Britton,  6  Abb.  97;  S.  C,  26 
Barb.  662 ;  reversing  S.  C,  6  Abb.  33. 

Bat  an  attachment  may  issue  in  cases  of  a  threatened  removal, 

iteignment,  disposition  or  secretion  of  property  with  intent  to 

defraud  creditors,  as  well  as  in  cases  of  an  actual  accomplishment 

of  the  act.    Code,  §§  227,  229.    But  a  mere  threat  to  make  an 

assignment  for  the  benefit  of  creditors,  in  language  that  does  not 

necessarily  convey  the  inference  that  the  assignment  threatened 

is  for  the  purpose  of  defrauding  certain  other  creditors,  will  not 

aflbrd  sufficient  grounds  for  an  attachment.     Wilson  v.  Britton^ 

6  Abb.  97 ;  S.  C,  26  Barb.  562  ;  reversing  S.  C,  6  Abb.  33  ;  DicJc- 

inson  v.  Benham,   10  Abb.  390 ;    S.  C,  19  How.  410 ;   S.  C. 

affirmed,  20  id.  343 ;  12  Abb.  158.     But  where  the  threat  to  assign 

property  is  coupled  with  other  threats,  showing  a  manifest  intent 

to  defraud  a  portion  of  the  creditors  of  the  would-be  assignor,  an 
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attachment  may  issue,  based  on  such  threats  alone.  Oasherie 
V.  ApplCy  14  Abb.  64 ;  lAvermore  v.  Rhodes ,  27  How.  606 ;  S.  C, 
3  Rob.  626. 

In  all  the  cases  in  which  it  is  provided  by  the  Code  that  an 
attachment  may  be  issued  on  the  ground  of  tiie  removal,  etc.,  of 
property  by  the  debtor,  the  right  to  the  remedy  depends  on  the 
existence  of  a  fraudvZervt  ivient.  Code,  §§  227, 229.  The  ques- 
tion of  intent  is  of  course  a  question  of  fact^  and  must  be 
determined  by  the  particular  circumstances  of  each  individual 
case.  But  thd  attachment  should  not  issue  unless  the  acts  of 
the  defendant,  when  viewed  in  the  light  of  ordinary  business 
transactions,  can  only  be  reconciled  with  the  presumption  of 
fraud.  See  Scott  v.  Simmons^  34  How.  66 ;  Belmont  v.  Zane^  22 
id.  365. 

The  evidence  should  present  a  clear  priTna  facie  case.  Mbtt 
V.  LatorencCy  17  How.  669  ;  S.  C,  9  Abb.  196 ;  Frank  v.  Leme^  5 
Rob.  699 :  OReilly  v.  Freel,  37  How.  272.  The  mere  selling 
of  goods  below  cost,  in  the  ordinary  way  and  to  casual  cus- 
tomers, is  but  faint  evidence  of  an  intent  to  defraud  in 
the  disposition  of  them,  especially  where  there  is  no  finan- 
cial embarrassment  arising  from  the  interference  of  creditors, 
lb.  There  must  be  a  conjunction  of  other  circumstances,  such 
as  hasty  and  secret  sales,  to  warrant  the  inference  of  fraud. 
Frank  v.  Lefnie^  6  Rob.  699.  Mere  indebtedness  is  not  a  ground 
for  such  inference.  lb.  But  where  a  debtor  defers  the  payment 
of  a  debt  from  day  to  day,  and  places  all  money  received  in 
tlie  hands  of  a  third  person,  giving  a  false  reason  therefor,  an 
intent  to  defraud  may  safely  be  inferred.  Anderson  v.  (JReillyj 
64  Barb.  620.  So  the  drawing  of  checks  on  a  bank  in  which 
the  maker  has  no  funds  is  not  a  conclusive  evidence  of  fraud, 
although,  when  unexplained,  the  fact  is  presumptive  evidence 
thereof;  and  when  coupled  with  a  simultaneous  and  secret 
transfer  of  a  large  sum  of  money  to  a  friend,  the  transaction  is 
conclusively  fraudulent,  and  the  money  so  transferred  is  liable 
to  the  attachments  of  creditors.  Qreenleaf  v.  Mumford^  19 
Abb.  469 ;  S.  C,  30  How.  30. 

Where  the  Code  speaks  of  secreting,  etc.,  the  d^eTidanPs 
property,  it  must  be  construed  as  meaning  any  property  in  his 
possession  and  to  which  he  claims  title,  although  his  title  is 
imperfect  or  clearly  bad.  The  injury  to  the  creditor,  and  the 
intent  to  defraud,  are  as  clearly  shown  in  that  case  as  if  the 
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defendant  had  a  perfect  title  to  the  property.  The  attachment 
lies  if  the  defendant  has  secreted  or  is  about  to  secrete  "©Tiy" 
single  piece  of  his  property,  and  extends  to  all  his  property  of 
every  kind,  because  the  single  act  shows  a  readiness  and  an 
intent  to  extend  the  oflFense  as  far  as  may  be  necessary  to  pro- 
mote his  fraudulent  designs.  The  design  is  as  manifest  in  con- 
cealing embezzled  property  as  in  concealing  what  is  lawfully  his. 
Treadwell  v.  Lawlor^  15  How.  8. 

But  as  in  case  of  other  provisional  remedies,  the  right  to  an 
attachment  may  be  forfeited  by  delay.  Where  a  creditor  seeks 
an  attachment  against  the  property  of  his  debtor,  on  the  ground 
of  a  fraudulent  disposition  of  his  property  four  years  prior  to 
the  application,  satisfactory  reasons  must  be  given  for  the  delay, 
or  a  strong  case  made  to  justify  the  granting  of  the  application, 
particularly  where  the  property  sought  to  be  attached  cannot  be 
r^arded  as  the^iproduct  of  fraudulent  appropriations.  Allen  v. 
Herschorn,  9  Abb.  N.  S.  80. 

g.  Domestic  corporations.  No  provision*  can  be  found  in  the 
Code  authorizing  the  issuing  of  an  attachment  against  a  domestic 
corporation.  The  seeming  authority  given  by  section  227  for  the 
allowance  of  an  attachment  against  anp  person  or  corporation 
about  to  remove  any  of  his  or  its  property  from  this  State,  etc.,  is 
again  denied  by  section  229,  which  prescribes  the  proof  requisite 
to  obtain  the  remedy.  Not  only  the  literal  reading,  but  a  fair 
interpretation  of  the  two  sections  taken  together,  is  that  foreign 
corporations  only  were  intended  to  be  subjected  to  the  law  of 
attachments  in  actions.  Ferrier  v.  American  Olass  Silvering 
Co.,  34  How.  496 ;  S.  C,  3  Abb.  N.  S.  419  ;  7  Rob.  288. 

h.  Joint  debtors.  The  provisions  of  the  Code  in  relation  to 
attachments  are  applicable  to  one  of  several  joint  debtors,  so  far 
as  to  render  the  individual  interest  of  such  debtor  in  the  joint 
prox)erty  liable  to  attachment.    Stoutenhurgh  v.  Vandenburgh^ 

7  How.  229.  And  in  the  execution  of  the  attachment  the  sheriflT 
may  seize  and  take  possession  of  the  entire  partnership  effects. 
Woodward  v.  Stearns,  10  Abb.  N.  S.  396 ;  Smith  v.  Orserj  42  N. 
Y.  (3  Hand)  132  ;  affirming  S.  C,  43  Barb.  187  ;  GoU  v.  Hinton,^ 

8  Abb.  120  ;  Marshall  v.  McOregor,  59  Barb.  519.  The  rule  is 
well  settled  that  an  attachment,  so  far  as  it  relates  to  or  affects 
chattels,  differs  in  no  respect  from  an  execution,  as  to  the  rights 
and  duties  of  the  officer  as  to  the  seizing  and  taking  of  prop- 
erty, lb. 
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Partnership  credits  cannot  be  attached  for  the  debt  of  one 
partner.  A  distinction  is  to  be  made  between  the  tangible  effects 
of  the  firm,  such  as  are  subject  to  execution,  and  the  credits  of  a 
firm  that  are  not  and  cannot  be  subject  to  execution.  The  former 
may  be  attached ;  the  latter  cannot.  Barry  v.  MsTier,  39  How. 
621 ;  S.  C,  8  Abb.  N.  S.  369.  A  distinction  also  exists  between 
limited  or  special,  and  general  partners.  As  the  special  partners 
cannot  interfere  with,  or  take  the  control  of,  the  partnership 
property  from  the  general  partners,  it  follows  that  the  sheriff,  on 
an  execution  issued  in  one  attachment  suit,  has  no  such  power. 
The  interest  of  a  special  partner  in  property  of  a  limited  partner- 
ship is  not,  strictly  speaking,  an  interest  in  the  property  of  the 
firm.  It  is  a  mere  chose  in  action,  not  subject  to  levy  on  an  exe- 
cution  issued  in  an  attachment  suit,  and  consequently,  by  the 
rule  laid  down  by  the  courts,  not  subject  to  attachment  Harris 
V.  Murray,  28  N.  Y.  (1  Tiff.)  574.  ^ 

i.  Representative  persons,  executors  or  ad/rainistrators.  An 
attachment  does  not?Ke  against  heirs,  executors,  administrators, 
trustees  or  others  claiming  merely  by  right  of  representation, 
for  a  demand  against  the  intestate,  under  the  act  against  abscond- 
ing, concealed  and  non-resident  debtors.  Matter  qf  Hurd,  9 
Wend.  465 ;  Ja^Jcson  v.  Walsworth,  1  Johns.  Cas.  372 ;  Oakley 
V.  AspinwaZl,  2  Sandf.  19  ;  HaUiday  v.  Noble,  1  Barb.  137. 
This  was  the  rule  under  the  Revised  Statutes,  and  the  same  rule 
has  been  applied  under  the  Code  to  proceedings  by  attachment 
against  executors  for  the  purpose  of  compelling  the  settlement 
of  the  estate  of  the  testator,  or  of  enforcing  payment  by  the  exec- 
utors of  an  individual  demand  contracted  by  the  testator,  where 
the  executors  are  not  charged  with  any  breach  of  duty  except 
neglect  to  pay  the  debt.    Metcalf  v.  ClarJc,  41  Barb.  45. 

It  may  be  laid  down  as  a  general  rule  that  in  no  case  can  a 
warrant  of  attachment  issue  against  executors  or  administrators 
in  their  representative  character.  lb. 

An  executor  or  administrator  may  however  place  himself  in 
H  position  to  become  personally  liable  to  the  creditors  of  his 
testator,  and  in  that  case  may  be  proceeded  against  by  attach- 
ment. Matter  of  Galloway ,  21  Wend.  32.  In  such  cases  the 
warrant  issues  against  the  party  in  an  individual,  and  not  in  a 
representative,  capacity.  lb.  See  Dennistoun  v.  Hvbbell^  10 
Bosw.  155  ;  Jermain  v.  Pattison,  46  Barb.  1. 


ATTACHMENT.  143 


At  what  time  issaed. 


j.  At  what  time  issued.  The  language  employed  by  tHe 
firamers  of  the  Code,  in  fixing  the  time  when  an  attachment 
may  issue,  is,  to  say  the  least,  most  unfortunately  chosen. 
Section  227  provides  that  in  an  action  on  contract  for  the  recovery 
of  money  only,  or  in  an  action  for  the  wrongful  conversion  of 
X)ersonal  proi)erty,  the  plaintiff  may,  at  the  time  of  issuing  the 
summons  or  at  any  time  afterward,  have  the  property  of  the 
defendant  attached  in  certain  cases  there  specified.  But  as  the 
remedy  was -only  given  in  an  action^  and  as  an  action  could  only 
be  commenced  by  the  service  of  a  summons,  it  became  impos- 
sible Jbr  the  courts  to  give  effect  to  the  clause,  allowing  the 
attachment  to  issue  at  the  time  of  issuing  the  summons.  It  was 
decided  by  the  court  of  appeals,  in  1864,  that  in  no  case  had 
any  court  jurisdiction  to  issue  an  attachment  until  the  defendant 
had  been  brought  into  court  either  by  personal  or  substituted 
service  of  a  summons,  as  until  that  time  the  remedy  could  not 
issue  in  an  action.  Kerr  v.  Mount,  28  N.  T.  (1  Tiff.)  659.  To 
avoid  this  construction,  section  227  of  the  Code  was  amended  in 
1866,  by  adding  a  clause  providing  that  for  the  purposes  of  that 
section  an  action  should  be  deemed  commenced  when  the  sum- 
mons was  issued,  subject,  however,  to  the  restriction  that  personal 
service  of  such  summons  be  made,  or  publication  thereof  com- 
menced, within  thirty  days.  See  Zefega  v.  Benoist^  7  Rob.  199 ; 
S.  C,  33  How.  129. 

Under  the  section  as  now  amended  an  attachment  niay 
undoubtedly  be  allowed,  issued  and  served  before  the  service  of 
the  summons  is  fully  completed.    Corson  v.  Ballj  47  Barb.  452. 

To  this  rule,  as  applied  to  courts  of  general  jurisdiction,  there 
are  no  exceptions.  But  the  rule  applies  to  courts  of  limited 
jurisdiction,  as  the  superior  court  and  court  of  common 
pleas,  only  in  a  limited  degree.  Although  a  warrant  of  attach- 
ment may  issue  Irom  these  courts  at  the  time  of  the  issuing  of 
the  summons,  and  before  its  service,  the  warrant  cannot  be 
executed  before  the  summons  has  been  actually  served.  Wood- 
toardv.  Stearns,  10  Abb.  N.  S.  395 ;  Oould  v.  Bryan,  3  Bosw. 
626 ;  Cushman  v.  Fischer,  16  Abb.  246,  note.  The  amendment 
of  the  Code  in  1866  did  not  extend  the  jurisdiction  of  these 
courts,  nor  did  it  render  the  service  of  a  summons  on  a  non- 
residenty  non-essential  to  the  acquirement  of  jurisdiction.  Zerega 
V.  Beaoist,  7  Rob.  199 ;  S.  c!,  33  How.  129. 

Service  on  all  the  defendants  may  not,  however,  be  necessary  in 
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all  cases  to  authorize  the  execution  of  an  attachment  issuing 
from  the  superior  court.  Thus,  where  the  court  acquires  juris- 
diction in  an  action  against  joint  debtors,  by  the  service  of  a 
summons  upon  one  of  the  defendants,  the  property  of  any  other 
defendant  who  is  a  non-resident,  and  who  has  neither  been 
served  nor  has  voluntarily  appeared,  may  be  attached  under  the 
Code.  ATionym^ouSj  1  Duer,  622 ;  Woodward  v.  Stearns^  10 
Abb.  N.  ».  S9g. 

Although  the  Code  fixes  no  limit  to  the  time  in  which  an 
attachment  may  be  served  after  an  action  has  been  actually  or 
constructively  commenced,  but  on  the  contrary  provides  that 
^Hhe  plaintiff  at  the  time  of  issuing  the  summons,  or  at  any 
time  titer eafter^^  may  have  the  property  of  the  defendant 
attached,  it  is  clear  that  an  attachment  must  issue  before  judg- 
ment, if  at  all,  and  that  the  remedy  is  neither  necessary  nor  allow- 
able after  judgment. '  The  attachment  may,  however,  be  necessary 
to  the  entry  of  a  valid  judgment    See  Rule  84,  Sup.  Ct. 

The  Code  makes  the  "issuing''  of  a  summons  a  prerequisite 
to  the  issuing  of  an  attachment.  A  summons  is  "issued"  for 
the  purposes  of  section  227,  when  it  is  made  out  and  placed  in 
the  hands  of  a  person  authorized  to  serve  it,  and  with  a  honajlde 
intent  to  have  it  served  if  practicable.  MiUs  v.  Corhett^  8  How. 
500.  And  the  court  acquires  jurisdiction  from  its  service  or  the 
allowance  of  the  remedy.  Code,  §§  130,  227.  See  Service  of 
Swm/mons^  vol.  I,  484 ;  TreadweU  v.  Lawlor^  15  How.  8 ;  Nosser 
V.  Corwin^  36  id.  540 ;  Christie  v.  Oorbett,  34  id.  19. 

ARTICLE  ni. 

PEOCBE  DINGS  TO  OBTAIN  WAEBANT. 

Section  1.  In  general. 

a.  Who  may  issue.  A  warrant  of  attachment  must  be 
obtained  from  a  judge  of  the  court  in  which  the  action  is  brought, 
or  from  a  county  judge.  Code,  §  228.  If  issued  by  a  county- 
judge  it  must  be  a  judge  of  the  county  where  the  action  is 
triable,  or  by  the  judge  of  the  county  in  which  the  attorney  for 
the  moving  party  resides.  Code,  §§  401,  403.  A  county  judge 
can  issue  this  warrant  only  on  an  ex  parte  application  therefor, 
as  his  power  to  act  as  a  judge  of  the  supreme  court  at  chambers 
is  confined  to  orders  granted  without  notice.    Hogers  v.  McEl- 
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hone,  20  How.  441 ;  S.  C,  12  Abb.  292 ;  Parmenter  v.  Both,  9 
Abb.    N.  S.  386 ;  Town  of  Middletown  v.  Bondout  &  Oswego 

B.  B.  Co.,  12  id.  276 ;  S.  C,  43  How.  144 ;  affirmed,  id.  481. 
Section  2.  Affldayits  to  obtain  warrants. 

a.  In  genet  al.  A  warrant  can  issne  only  on  an  affidavit  set- 
ting forfli  facts  necessary  to  confer  jurisdiction  on  the  court  or 
judge  to  whom  the  application  is  nlade,  as  prescribed  in  section 
229.  Zerega  v.  Benoist,  7  Rob.  199 ;  S.  C,  33  How.  1^9  ;  Furman 
V.  Walter,  13  id.  348 ;  ConTclin  v.  Butcher,  1  Code  R.  Ni>S.  49 ;  S. 

C,  5  How.  386 ;  Skiff  y.  Stewart,  39  id.  385. 

The  seizure  of  a  debtor's  property  before  the  creditor  has 
secured  the  establishment  of  his  right  by  a  judgment  is  a  harsh 
proceeding,  and  to  warrant  it,  a  plain  case  should  be  made  out, 
particularly  as  the  ex  parte  affidavit  of  the  plaintiff  is  sufficient 
to  support  it.  If  the  affidavit  fails  to  do  that,  the  application 
for  an  attachment  should  be  denied.  Skiff  v.  Stewart,  39  How. 
385 ;  St  Amant  v.  De  Beixcedon,  3  Sandf.  703 ;  S.  C,  1  Code  R. 
IS.  S.  104 ;  Mott  V.  Lawrence,  17  How.  559 ;  S.  C,  9  Abb.  196. 
The  affidavits  should  be  explicit  and  convincing,  and  the  char- 
acter of  the  evidence  should  be  such  that  the  officer  hearing  the 
application  should  not  only  be  satisfied  personally  but  judi- 
cially ;  in  other  words,  he  must  be  satisfied?  on  legal  proof.  lb . 
SinUh  V.  Luce,  14  Wend.  237 ;  Hill  v.  Bond,  22  How.  272 ;  S. 
C.  affirmed,  id.  275,  note. 

6.  Form  and  contents.  It  is  not  necessary  that  the  affidavit 
on  which  an  application  for  an  attachment  is  based  should  state 
that  a  summons  has  been  issued.  It  is  sufficient  if  the  summons 
had  been  issued  when  the  attachment  was  obtained.  Lawton 
V.  Beil,  34  How.  465;  S.  C,  51  Barb.  30.  It  will  be  time  to 
show  this  fact  in  opposition  to  a  motion  to  vacate  the  attach- 
ment. Conklin  v.  Butcher,  5  How.  386 ;  S .  C. ,  1  Code  R.  N.  S.  49. 
But  the  allegations  that  the  Code  has  made  essential  to  the 
acquirement  of  jurisdiction  must  not  be  overlooked  or  omitted. 
The  first  requirement  of  the  Code  is,  that  it  shall  appear  by 
affidavit  that  a  cause  of  action  exists.  Code,  §  229.  This  can 
only  appear  from  the  affidavit  when  the  facts  and  circumstances 
out  of  which  a  cause  of  action  arose  are  so  set  forth  as  to  legally 
warrant  and  sustain  that  conclusion.  The  clause  requiring  that 
the  affidavit  should  not  only  specify  the  amount  of  the  claim 
but  also  the  grounds  therefor  shows  the  intention  of  the  legis- 
lature to  require  that  the  affidayit;  should  not  be  drawn  up  in 
Vol.  n.— 19 
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the  naked  words  of  the  statute,  giving  the  mere  legal  conclu- 
sions of  the  deponent  in  respect  to  facts  confined  to  his  own 
knowledge,  but  that  those  facts  should  be  so  set  forth  that  the 
ofBlcer  applied  to  may  deteirmine  from  them  whether  such  a 
conclusion  follows  as  a  necessary  legal  deduction.  It  is  only 
when  this  is  done  that  a  judge  or  justice  is  authorized  to  issue 
the  attachment  Skiff  v.  Stewart,  39  How.  386 ;  Frost  v.  Wil^ 
lard,  9  Barb.  440;  Stewart  v.  Brown,  16  id.  367;  Mott  v. 
Lawrence,  9  Abb.  196 ;  S.  C,  17  How.  659 ;  Zeregal  v.  BenoisU 
33  id.  129 ;  S.  C,  7  Rob.  199 ;  MiUer  v.  BrinTcerhoff,  4  Denio, 
118.  The  other  facts  upon  which  the  plaintiff  relies  in  support 
of  the  application  should  be  set  forth  with  equal  care  and 
explicitntss.  The  amount  of  the  claim  must  be  specified  as  well 
as  the  grounds  therefor.  Code,  §  229.  A  plaintiff  who  cannot 
specify  the  amount  due  him  in  an  action  is  not  entitled  to  an 
attachment.  AcJcroyd  v.  Ackroyd,  20  How.  93 ;  S.  C,  11  Abb. 
345 ;  Saddlesvene  v.  Arms,  32  How.  280. 

So  the  fact  that  the  defendant  is  either  a  non-resident  of  this 
State,  or  is  a  foreign  corporation,  should  be  positively  sworn  to  if 
either  of  these  grounds  are  the  foundation  of  the  application,  or 
if  it  is  claimed  that  the  defendant  has  departed  from  the  State  with 
intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  a  sum- 
mons, or  keeps  himself  concealed  therein  with  like  intent,  or 
that  such  corporation  or  person  has  removed  or  is  about  to  remove 
any  of  his  or  its  property  from  this  State,  with  intent  to  defraud 
his  or  its  creditors,  or  has  assigned,  disposed  of  or  secreted,  or 
is  about  to  assign,  dispose  of  or  secrete,  any  of  his  or  its  property 
with  like  intent,  every  fact  and  circumstence  tending  to  show 
such  fraudulent  intent  should  be  set  forth  in  the  affidavit.  Code, 
§  229  ;  MoU  v.  Lawrence,  17  How.  558 ;  S.  C,  9  Abb.  196  ;  FravJc 
V.  Leoie,  6  Rob.  699 ;  Hill  v.  Bond,  22  How.  272 ;  Skiff  v.  Stew- 
art,  39  id.  385.  See  Comfort  v.  Oillespie,  13  Wend.  404 ; 
Bosenfield  v.  Howard,  15  Barb.  546 ;  Stewart  v.  Brown,  16  id. 
367 ;  Frost  v.  WiOard,  9  id.  440 ;  Wilson  v.  Britton,  6  Abb.  97 ; 

5.  C,  26  Barb.  562.  But  it  is  not  necessary  that  the  facts 
stated  in  the  affidavit  should  be  decisive  of  a  design  on  the 
part  of  the  debtor  to  assign  or  dispose  of  his  property  with  the 
intent  to  defraud  his  creditors.  If  they  legally  aim  or  tend  to 
sustain  that  averment  it  is  sufficient.  TaZcott  v.  Hosenberg,  8 
Abb.  N.  S.  287 ;  S.  C,  3  Daly,  203 ;  Cooney  v.;  Whitfield,  41  How- 

6.  J^ere  izjfQrnjiality  in  the  mode  of  statement  will  not  render 
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insnfELcient  an  aflBidavit  which  is  full  and  complete  in  matters  of 
substance.  Jamison  v.  Beecher^  4  Abb.  230.  And  as  it  is  often 
impossible  to  even  conjecture  whether  a  debtor  has  departed  from 
the  State  or  keeps  himself  concealed  therein,  with  the  intent  speci- 
fied in  section  229  of  the  Code,  an  aflBidavit  will  be  suflBicient  if  it 
charge  in  the  disjunctive  that  he  has  done  one  or  the  other.  So 
tiie  affidavit  may  allege  that  the  intent  of  the  debtor  was  to  defraud 
his  creditors,  or  to  avoid  the  service  of  civil  process,  where  it  was 
doubtful  which  was  his  purpose.  VanAlstyne  v.  Erwin^  11  N. 
T.  (1  Kern.)  381.  The  form  m  which  an  affidavit  is  drawn  is 
unimportant  as  compared  with  the  substance ;  the  affidavit  need 
not  necessarily  be  entitled  in  the  action.  An  affidavit  without  a 
title,  or  with  a  defective  title,  is  as  valid  and  eflFectual  for  every  pur- 
pose, as  if  it  were  duly  entitled,  if  it  refers  intelligibly  to  the  action 
or  proceeding  in  which  it  is  made.  Code,  §  406.  But  an  affidavi  t 
for  an  attachment  which  has  no  title,  and  does  not  refer  to  the 
summons  or  any  other  paper  having  a  title,  and  does  not  state 
who  the  deponent  is,  whether  plaintiflT  or  defendant,  or  in  any 
way  or  any  part  show  who  is  plaintiflT  and  who  defendant,  is 
insufficient,  and  should  not  be  made  the  basis  of  any  legal  pro- 
ceeding.   Burgess  v.  8titty  12  How.  401. 

Affidavit  for  aUofihraerd  against  a  noVrresideTd. 

SUPREME  COURT. 


John  Smith 

agtt. 
John  Jones. 


County  op  ,  ss. : 

John  Smith,  being  sworn,  says  : 

I.  That  he  is  ,  the  plaintiflT  in  this  action ;  that  a  sum- 

mons has  been  issued  therein ;  that  this  action  is  for  the  recovery 
of  money  by  the  above-named  plaintiflT  against  the  above-named 
defendant. 

IL  Deponent  farther  says  that  a  cause  of  action  exists  in  favor 
of  said  plaintiflT  against  said  defendant,  for  which  said  action  • 
is  commenced,  or  is  about  to  be,  and  that  the  amount  of  the 
plaintiff's  claim  in  said  action  is  ,  and  interest  from  the 

day  of  ,  18       ,  over  and  above  all  discounts 

and  set-offs,  and  that  the  grounds  of  said  claim  and  cause  of 
action  are  as  follows :  {Set  forth  fhe  cause  of  action.) 

in.  That  the  defendant,  John  Jones,  is  not  a  resident  of  this 
State,  but  resides  in  the  city  of  ,  in  the  State  of  , 

(as  deponent  is  informed  by  ,  the  agent  and  business  cor- 
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respondent  in  this  city  of  said  defendant,  whose  affidavit  is  here- 
to annexed). 

IV.  That  the  said  has  property  within  this  State,  to 

wit,  a  farm  in  the  county  of  ,  and  personal  property  in 

the  hands  of  his  agents  at  ,  and  which  the  said 

represents  to  be  the  property  of  the  said  defendant 

The  plaintiff  therefore  hereby  applies  for  a  warrant  of  attach- 
ment against  the  property  of  said  defendant  according  to  the 
Code  or  Procedure,  as  a  security  for  the  satisfaction  of  such 
judgment  as  the  plaintiff  may  obtain  against  the  defendant  in 
this  action. 

{Jurat.)  {Signahire.) 

m 

Affidavit  for  attacJmient  against  a  foreign  corporation. 

SUPREME  COURT. 


John  Smith 
agst. 
The  Green  Mountain  Manufacturing  Co. 


County  of  ,  ss. : 

,  being  sworn,  says : 

I.  That  he  is  ,  the  plaintiff  in  this  action ;  that  a 

summons  has  been  issued  therein;  that  this  action  is  for  the 
recovery  of  money  by  the  above-named  plaintiff  against  the 
above-named  defendants. 

n.  Deponent  further  says  that  a  cause  of  action  exists  in 
favor  of  said  plaintiff  a^nst  said  defendants,  for  which  said 
action  is  commenced,  or  is  about  to  be,  and  that  the  amount  of 
the  plaintiff's  claim  in  said  action  is  ,  and  interest 

from  the        day  of  j  18    ,  over  and  above  all  discounts 

and  set-offs,  and  that  the  grounds  of  said  claim  and  cause  of 
action  are  as  follows :    {State  cause  of  action, ) 

III.  That  the  defendants  are  a  foreign  corporation,  created  under 
the  laws  of  the  State  of  (Vermont),  having  their  place  of  busi- 
ness at  (Burlington),  in  that  State. 

IV.  That  the  defendants  have  property  within  this  State  at 
(Utica),  consisting  of  {describe  properly). 

V.  That  the  plaintiff  is  a  resident  of  this  State,  to  wit,  of  the 
town  of  (Kirkland),  in  the  county  of  ^Oneida). 

((>r^  V.  That  the  subject  of  the  action  is  situated  within  this 
State,  as  appears  by  the  foregoing  statements,  or  by  the  annexed 
complaint.) 

The  plaintiff,  therefore,  hereby  applies  for  an  attachment 
against  the  property  of  the  said  defendants  according  to  the 
(Jode  of  Procedure,  as  a  security  for  the  satisfaction  of  such 
judgment  as  the  phj^intiff  may  obtain  against  the  defendants  in 
this  action. 

{Jurat.)  {Signatfwre.) 
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Affiiarrit  where  defendavi  Jias  absconded  (as  in  preceding 

form  to  III). 

m.  That  defendant  is  a  resident  of  this  State,  but  has  departed 
therefrom  {or  keeps  himself  concealed  therein)  with  intent,  as 
this  deponent  believes,  to  defraud  his  creditors,  or  to  avoid  the 
service  of  a  summons,  and  the  grounds  of  his  belief  are  as 
follows:  (staie  in  detail  the  facts  and  circumstances  forming 
the  hose  of  such  belief;  thus)  the  said  defendant  has,  imtil  within 
a  week  past,  been  engaged  in  business  as  merchant  in  , 

that  he  nas  lately  been  engaged  in  collecting  in  all  debts  and 
moneys  due  him,  and  in  convlrting  his  prope^  into  monej,  and 
has  sold  the  goods  in  his  store  for  a  less  price  than  their  real 
value.  That  on  Monday  last  he  closed  his  store,  and  placed 
a  card  on  the  outer  door,  whereon  was  written  *  *  Gone  to  New 
York — return  on  Friday."  That  he  stated  on  the  same  day,  to 
this  deponent  and  others,  that  he  was  going  to  New  York  to  pur- 
chase goods  ;  that  since  that  time  said  defendant  has  not  returned 
to  his  said  residence ;  that  on  Saturday  last  it  was  found,  on 
examination,  that  all  defendant's  goods  and  property  had  been 
removed  from  his  said  store.    That  of 

saw  said  defendant  on  Monday  last  at  Buflfalo,  as 
will  more  appear  by  his  affidavit  hereto  annexed,  and  that  said 
defendant  tnen  and  there  informed  him  that  he  was  going  to  the 
State  of  Kansas  and  should  purchase  land  and  settle  there, 
and  should  also  send  for  his  family. 

The  plaintiflF,* therefore,  hereby  applies  for  an  attachment  etc., 

{as  in  preceding  forms.) 

{Jfurat.)  {Signature.)     I 

Affidavit  where  defendant  is  about  to  remove  property  {as  ih 

first  form  to  III). 

in.  That,  as  deponent  is  informed  and  believes,  said  defendant 
is  about  to  leave  this  State,  and  take  with  him  his  family  ;  and 
that  the  said  defendant  is  going  to  Europe.  That  the  sources  of 
deponents  information  are  as  follows :  {State  them.) 

tV.  That,  as  deponent  is  informed  and  believes,  said  defendant 
has  packed  up  a  large  amount  of  silverware  and  other  valuables 
which  said  defendant  is  about  to  take  with  him  out  of  the  Stete, 
and  which  are  the  property  of  said  defendant,  and  that  depo- 
nent's sources  of  information  and  the  grounds  for  said  belief  are 
as  follows :  {State  them.) 

Y.  That,  as  deponent  is  informed  and  believes,  said  defendant 
is  making  arrangements  to  convert  the  remainder  of  his  propertj 
into  cas^  with  the  intention  of  removing  the  same  from  this 
State;  and  that  deponent's  sources  of  information,  and  the 
grounds  for  this  belief,  are  as  follows :  {State  them.) 
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VI.  That  said  defendant  has  repeatedly  said  to  the  deponent 
that  he  did  not  intend  to  pay  one  cent  of  tne  aforesaid  note ;  and 
deponent  verily  believes  that  the  said  defendant  intends  to 
remove  and  dispose  of  his  property  as  aforesaid,  in  order  to 
defraud  his  creditors. 

{Jmat )  {Signatwre. ) 

c.  By  wTiom  made.  The  affidavit  should  be  made  by  the 
party  or  parties  having  primarily  a  knowledge  of  the  facts 
therein  set  forth.  As  a  rule,  the  affidavit  must  be  made  upon 
positive  knowledge  of  the  deponents  and  not  upon  information 
and  belief.  St.  AmaTvt  v.  Be  BeixcedoUs  3  Sandf.  703 ;  S.  C,  1 
Code  E.  N.  S.  104 ;  HiU  v.  BotvA,  22  How.  272 ;  S.  C.  affirmed, 
id.  276,  note ;  O'Reiley  v.  Freely  37  id.  272 ;  Brevier  v.  Tucker ^ 
13  Abb.  76;  Ackroyd  v.  Ackroyd,  20  How.  93 ;  S.  C,  11  Abb. 
346 ;  Demer  v.  Mundy,  6  Eob.  636. 

In  general  there  is  no  difficulty  in  obtaining  the  affidavits  of 
the  persons  who  give  the  information  on  which  the  plaintiff 
desires  to  proceed,  and  when  such  affidavits  cannot  be  obtained 
from  the  peculiar  circumstances  of  the  case,  those  circumstances 
must  be  stated  with  all  the  grounds  of  suspicion,  so  as  to  satisfy 
the  judge  that  the  facts  exist  on  which  the  attachment  is  sought, 
and  that  the  plaintiff  has  produced  the  best  evidence  in  his 
power  to  establish  them.  ^.  Amant  v.  De  BeixcedoUy  3  Sandf. 
703 ;  8.  C,  1  Code  R.  N.  S.  104.  See  Futton  v.  Heaton,  1  Barb. 
652  ;  Butler  v.  Benson,  id.  627 ;  Gamman  v.  T^ympkins,  1  Code 
R.  N.  S.  12 ;  Gilbert  v.  Tompkins,  id.  16 ;  S.  C.  affirmed,  12 
Barb.  266  ;  Greene  v.  Gonzales,  2  Daly,  412. 

d.  Filing.  The  Code  makes  it  the  duty  of  the  plaintiff,  on 
procuring  a  warrant  of  attachment,  to  cause  the  affidavits  on 
which  the  same  was  granted  to  be  filed  in  the  office  of  the  clerk 
of  the  county  in  which  th«  action  is  to  be  tried,  within  ten  days 
from  the  issuing  of  the  warrant.  Code,  §  229.  The  rules  of  the 
supreme  court  are  even  more  stringent  in  this  respect,  and 
require  that  the  plaintiff's  attorney  shall  file  the  papers  upon 
which  the  attachment  was  allowed  forthwith,  and  as  a  penalty 
for  disobedience  to  this  rule,  authorizes  the  defendant  to  move 
the  court  to  vacate  the  proceedings  for  irregularity  with  costs. 
Rule  6,  Sup.  Ct. 

A  failure  to  file  the  affidavit  on  which  the  attachment  issued 
within  the  time  indicated  by  the  Code,  and  the  rules  of  the  court 
has  been  held  not  to  have  the  effect  of  invalidating  the  warrant  or 
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of  rendering  it  void.  Woodward  v.  Stearns^  10  Abb.  N.  S.  395 ; 
Brash  V.  WielarsJcy^  86  How.  263  ;  Johnson  v.  Casey ^  28  id.  492  ; 
S.  C,  3  Eob.  710. 

But  the  cases  and  mle  five  are  explicit  that  the  court  may  vacate 
the  proceedings  for  irr^ularity,  if  the  required  papers  are  not 
duly  filed.  Johnson  v.  Casey ^  28  How.  492 ;  7  Rob.  710 ;  Rule 
5.  An  inadvertent  neglect  to  file  the  proper  papers  may  be 
relieved  against  by  the  court,  on  motion  or  payment  of  the 
costs  of  the  motion.  LeffingweU  V.  CJiave^  19  How.  64 ;  10  Abb. 
472  ;  6  Bosw.  703. 

Section  3.  Security. 

a.  Form  and  ccmierds.  In  this,  as  in  many  of  the  other 
States,  the  plaintiff  is  required,  before  obtaining  a  warrant  of 
attachment,  to  furnish  a  written  undertaking  with  sufficient 
surety,  to  the  effect  that,  if  the  defendant  recover  judgment  or 
the  attachment  be  set  aside  by  the  order  of  the  court,  the  plain- 
tiff wiU  pay  all  costs  that  may  be  awarded  to  the  defendant, 
and  all  damages  which  he  may  sustain  by  reason  of  the  attach- 
ment, not  exceeding  the  sum  specified  in  the  undertaking,  which 
must  be  at  least  $260.  Code,  §  280.  As  no  particular  form  for 
an  undertaking  is  prescribed  by  the  Code,  an  undertaking,  in  the 
fonn  of  a  penal  bond,  is  sufficient,  if  it  complies  substantially 
with  the  requirements  of  section  230.  Coriklin  y.Dutcher^  6  How. 
386;  S.  C,  1  Code  R.  N.  S.  49.  No  limit  is  fixed  to  the  amount 
of  security  that  may  be  required  to  be  inserted  in  the  undertak- 
ing, farther  than  that  the  amount  must  be  at  least  $260.  Should 
the  objection  be  raised  that  the  undertaking  is  defective  by 
affording  insufficient  security  to  the  defendant  for  the  damages 
he  may  sustain  by  reason  of  the  attachment,  the  defect  may  be 
remedied  by  the  filing  of  a  new  undertaking.  Kissa/m  v.  Mar- 
skaR,  10  Abb.  424  ;  In  re  Heller,  41  How.  213. 

6.  The  sureties.  The  undertaking  need  not  be  signed  by  the 
plaintiff,  but  must  be  executed  by  at  least  one  sufficient  surety 
{Askins  V.  BeamSy  3  Abb.  184 ;  LeffingweU  v.  Ghave^  6  Bosw. 
703 ;  S.  C,  10  Abb.  472 ;  19  How.  64 ;  BeUinger  v.  Gardiner,  12 
How.  381 ;  S.  C,  2  Abb.  441) ;  otherwise  the  number  of  the  sure- 
ties* is  left  to  the  discretion  of  the  judge  to  whom  the  application 
is  made.  Courier  v.  McNamara,  9  How.  265.  An  attorney  can- 
not be  surety  on  any  undertaking.    Rule  8,  Sup.  Ct 
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UndertakiTig  on  issuing  oMacTmient. 

SUPREME  COURT. 


John  Smith,  plaintiff, 

agst, 
John  Jones,  defendant. 


Whereas,  the  above-named  John  Smith,  as  plaintiff,  has  com- 
menced {or  is  about  to  commence)  an  action  by  summons,  for  the 
recovery  of  money  agaiQst  the  above-named  defendant,  and  has 
^ade  (or  is  about  to  make)  application  for  an  attachment  accord- 
ing to  the  provisions  of  the  Code  of  Procedure,  against  the 
property  of  said  defendant  as  a  security  for  the  satisfaction  of 
such  judgment  as  the  plaintiff  may  recover  in  said  action  : 

Now,  THEREFORE,  we,  C  D,  of  ,  the  of  , 

by  occupation  a  merchant  and  E  P,  of  ,  the  of 

,  by  occupation  a  builder,  do  hereby  undertake,  promise 
and  agree,  to  and  with  the  said  defendant,  that  if  the  defendant 
recover  judgment,  or  the  attachment  be  set  aside  by  order  of  the 
court,  the  pmintiff  wiU  pay  all  costs  that  may  be  awarded  to  said 
defendant  and  aU  damages  he  may  sustain  by  reason  of  said 
attachment^  not  exceeding  the  sum  of  {at  least  two  hundred 
andjjfty)  dollars. 

Dated  me  day  of  ,  187    .  {Signatures.) 

State  of  New  York,  )  _^  . 
County  of  .  f  ^*  ' 

On  this  day  of  ,  A.  D.  187    ,  before  me,  the 

subscriber,  appeared  C  D  and  E  P,  to  me  personally  known 
to  be  the  same  persons  described  in  and  who  executed  the  above 
undertaking,  and  severally  acknowledged  that  they  executed 
the  same.  {Signatiire.) 

State  of  New  York,  )  _^ 
County  of  .  f  ^* '' 

C  D  and  E  P,  being  severally  sworn,  each  for  himself  says, 
the  said  C  D  says  he  is  a  householder,  of  the  county  of  , 

in  this  State,  and  that  he  is  worth  in  property  not  exenoLpt 
from  execution,  the  sum  of  $  over  and  above  all  debts 

and  responsibilities  which  he  owes  or  has  incurred  ;  and  the  said 
E  P,  for  himself,  says  that  he  is  a  freeholder  of  the  county  of 
,  in  this  State,  and  that  he  is  worth,  in  property,  not 
exempt  from  execution,  the  sum  of  $  over  and  above  all 

debts  and  responsibilities  which  he  owes  or  has  incurred. 

Severally  sworn  and  subscribed  be- )    {Signatures  of  sureties.) 
fore  me,  this        day  of       ,  187  .  J 

{Signature.) 
I  certify,  that  I  find  the  sureties  in  the  foregoing  undertaking 
sufficient,  and  do  approve  and  allow  the  same. 

{Signatwre.) 
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c.  Justification  arid  filing.  Before  an  undertakmg  is  pre- 
sented to  the  judge  or  justice  for  his  approval,  it  should  be  duly 
proved  or  acknowledged  in  like  manner  as  deeds  of  real  estate ; 
and  if  the  sureties  have  not  justified,  this  will  be  required  by  the 
justice  before  his  approval  will  be  given.  Rule  9,  Sup.  Ct.  The 
approval  of  the  oflBicer  receiving  the  undertaking  should  be  then 
indorsed  on  the  undertaking,  and  this  with  the  affidavits  used 
on  the  application,  should  be  filed  forthwith  with  the  clerk. 
This  is  properly  the  duty  of  the  plaintiff' s  attorney.  Rule  5, 
Sup.  Ct.  On  a  failure  on  the  part  of  the  attorney  to  file  the 
undertaking  as  required  by  the  rules  of  the  court,  the  defendant 
is  at  liberty  to  move  the  court  to  vacate  the  proceedings  for 
irregularity,  with  costs,  as  if  no  undertaking  had  been  given.  lb. 
But  the  court  will  usually  allow  the  undertaking  to  be  filed 
nunc  pro  tunc^  on  terms.  LefflngweU  v.  Chave^  19  How.  54 ;  S. 
C,  6  Bosw.  703 ;  10  Abb.  472 ;  MiUbanJc  v.  Broadway  Bank^  3 
Abb.  N.  S.  223. 

d.  lAdbility  of  plmnUff  and  sureties.  The  measure  of  the 
liability  of  the  sureties  upon  an  undertaking  is  the  liability  of 
the  principal,  and  those  who  execute  the  instrument  are  estopped 
from  contradicting  its  recitals  to  defeat  it.  Coleman  v.  Bean^ 
14  Abb.  38 ;  S.  C.  affirmed,  3  Keyes,  94 ;  32  How.  370 ;  Onder- 
dmk  V.  Yoorhis,  2  Rob.  24,  27 ;  S.  C.  affirmed,  36  N.  Y.  (9  Tiff.) 
358 ;  S.  C,  2 Trans.  App.  41.  Whatever  may  be  the  irregularities 
m  the  undertaking,  and  whatever  may  be  their  effect  on  the  pro- 
ceedings in  the  attachment  suit^  those  signing  it  will  be  bound 
by  its  terms.  Sumter  v.  Wilsonj  1  Ind.  144.  See  Hihbs  v. 
Blair,  14  Penn.  St  413 ;  Slate  v.  Berry ,  12  Mo.  376 ;  Barnes  v. 
Wd)8teT,  16  id.  258 ;  Sheppard  v.  CoUins,  12  Iowa,  670.  The 
liabihty  of  the  obligors  is  not  confined  to  the  proceedings  in  the 
court  in  which  the  attachment  suit  is  brought,  but  extends  to  the 
fijial  result  of  the  case.  Ball  v.  Gardm^,  21  Wend.  270 ;  Ben- 
Tidt  V.  Brovm,  20  N.  Y.  (6  Smith)  99.  See  Mobinson  v.  Plimp- 
ton, 25  N.  Y.  (11  Smith)  484 ;  Gardner  v.  Barney,  24  How.  467 ; 
S.  C.  affirmed,  4  Abb.  N.  S.  251 ;  26  How.  699,  note.  The 
plaintiff  is  liable  under  the  undertaking  to  pay  to  the  defendant 
the  damages  actually  sustained  in  consequence  of  the  attachmefni 
and  nothing  more.  Oroat  v.  Gillespie,  25  Wend.  383.  These 
damages  may  arise  both  from  the  wrongful  seizing  and  detaining 
of  his  property,  and  also  the  costs  of  defending  the  attachment 
suit.    Dunning  v.  Humphrey,  24  Wend.  31 ;  Groai  v.  OiUespie, 
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25  Wend.  383.  See  Low  v.  Archer,  12  N.  Y.  (2  Kern.)  277 ; 
HdUock  V.  Bdcher,  42  Barb.  199 ;  Kerr  v.  Iffouvf,  28  N.  Y. 
(1  Tiff.)  659. 

Seetion  4.  The  warrant. 

a.  Form  and  contents.  A  warrant  of  attachment  is  simply 
the  written  order  of  the  judge,  issued  upon  and  as  a  judicial 
determination  from  the  fkcts  presented  to  him,  that  the  case  is 
one  in  which  an  attachment  should  be  granted.  Oenin  v. 
Tompkins,  12  Barb.  265,  287 ;  S.  C.  afltened,  1  Code  R.  N.  S. 
12.  It  is  not  absolutely  necessary  that  the  warrant  should  recite 
that  it  was  issued  in  an  action  then  pending.  Lawton  v.  ReUj 
34  How.  465 ;  S.  C,  51  Barb.  30.  The  warrant  is  in  the  name 
of  the  people,  directed  to  the  sheriff,  and  recites  an  application 
on  oath  from  which  the  facts  appear,  which  under  the  statute 
authorize  the  warrant.  All  jurisdictional  facts,  such  as  the 
giving  of  a  sufficient  undertaking,  etc.,  should  be  embodied  in 
the  recital.  See  Delaneyy.  Brett,  1  Abb.  N.  S.  421;  S.  C,  4 
Rob.  712.  The  sheriff  to  whom  the  warrant  is  directed  is  the 
sheriff  of  the  county  where  the  property  of  the  defendant  may  be. 
Code,  §  231.  Qenin  v.  Tompkins,  12  Barb.  265 ;  S.  C,  1  Code 
R.  N.  S.  12.  It  commands  the  sheriff  to  attach  and  safely  keep 
all  the  property  of  such  defendant  within  his  county,  or  so 
much  thereof  as  may  be  sufficient  to  satisfy  the  plaintiff's 
demand,  together  with  costs  and  expenses.  The  amount  of  the 
demand  must  be  stated  in  conformity  with  the  complaint, 
together  with  costs  and  expenses.  Code,  §  231.  The  warrant  is 
dated  at  the  place  where  issued  and  signed  by  the  judge  issuing 
the  same.  It  should  also  be  signed  by  the  attorney  of  the 
moving  party.  No  seal  of  the  court  or  signature  of  the  clerk  is 
necessary  under  the  Code.  Oenin  v.  Tbmpkins,  12  Barb.  265 ; 
S.  C,  1  Code  R.  N.  S.  12.  The  signature  of  the  judge  who  grants 
the  warrant  is  essential  to  its  validity,  as  without  it  there 
would  be  no  assurance  to  the  officer  who  executes  it  that  it*  is 
genuine.  But  the  same  reason  does  not  exist  for  adding  the 
signature  to  the  copy.  Oreerdeaf  v.  Mv/mford,  30  How.  30  ;  S. 
C,  19  Abb.  469.  The  omission  to  add  the  signature  of  the 
attorney  to  the  warrant  may  be  remedied  by  amendment,  even  on 
a  motion  to  vacate  the  attachment.  Kissam  v.  Marshall,  10  Abb. 
424.  No  return  day  need  be  inserted  in  the  warrant.  Oenin 
V.  Tompkins,  12  Barb.  265  ;  S.  C,  1  Code  R.  N.  8.  12.  Where 
the  property  of  the   defendant  \a  situated   in  different  coun- 


ATTACHMENT.  155 

Atta^ment,  warrant  of. 

ties,  a  warrant  may  be  issued  to  each  county  simultaneously. 
Code,  §  231, 

The  warrant  thus  executed  should  be  forwarded  or  delivered 
to  the  sheriff  without  delay,  if  the  plaintiff  desires  to  obtain 
priority  over  other  claimants.  The  attachment  first  delivered  to 
the  sheriff  will  have  priority,  although  a  seizure  of  the  property 
may  be  first  made  under  an  attachment  subsequently  delivered 
to  him  or  his  deputy.  But  there  must  be  an  actual  levy  or 
seizure  of  the  property  under  the  attachment  in  order  to  secure 
any  lien  whatever.  Tale  v.  DemicJCj  20  How.  430 ;  S.  C,  12 
Abb.  379 ;  Learned  v.  Vanderiburgh^  7  How.  379 ;  S.  C.  affirmed, 
Sid.  77. 

AUachTJieni  —  Warrant  of. 

SUPREME  COURT. 


Jolin  Smith,  plaintiff, 

agH. 
John  Jones,  defendant. 


TJte  People  of  the  State  of  New  York,  to  the  sheriff  of  the 
county  of  greeting : 

Whereas,  an  application  has  been  made  to  me  for  a  warrant 
or  attachment  against  the  property  of  John  Jones,  defendant  in 
an  action  in  this  court  wherein  John  Smith  is  plaintiflf,  and  said 
John  Jones  is  defendant 

And  WHEREAS,  it  appears  by  affidavits  which  were  presented 
to  me  on  such  application  that  a  cause  of  action  upon  contract 
for  the  recovery  of  money  onlv  {or  if  for  commission  of  tort^  insert 
in  an  action  for  the  wrongnil  conversion  of  property)  exists 
Sjrainst  said  defendant  in  favor  of  said  plaintiff ;  that  tne  plain- 
tOTs  demand  against  the  defendant  by  reason  of  such  cause  of 
action  is  $        ,  with  interest  from  the  day  of  ?  18    , 

and  that  the  said  defendant,  John  Jones,  is  a  non-resident  of  this 
State  (or  oth^r  cause\  and  that  the  plaintiff  is  entitled  to  said 
attachment,  according  to  the  provisions  of  the  Code  of  Pro- 
cedure, and  he  having  given  the  undertaking  required  by  the 
provisions  of  the  said  Code. 

Now,  you  are  hereby  commanded  and  required  to  attach  and 
safely  keep  all  the  property  of  said  defendant  within  your 
county,  or  so  much  tnereof  as  may  be  sufficient  to  satisfy  the 
plaintiff's  demands  above  stated,  together  with  $  ,  costs  and 
expenses,  as  security  for  the  satisfaction  of  such  judgment  as 
said  nlaintiff  may  recover  in  said  action ;  and  when  this  warrant 
shall  De  fully  executed  or  discharged,  you  are  required  to  return 
the  same,  with  your  proceedings  thereon,  to  this  court. 

In  witness  whereof;  I  have  hereunto  set  my  hand  this 
day  of  ,  187  .  {Signature  of  judge.) 

{Signature  of  plaintiff  ^s  attorney.) 
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ARTICLE  IV. 

* 
SEBYIOE  OF  THE  ATTAOfiHENT. 

Section  1.  Seryice^  when  and  by  whom  made. 

a.  When  made.  It  is  the  duty  of  the  officer  to  whom  the  warrant 
is  directed  and  delivered  to  immediately  execute  it.  2  R.  S.  4, 
§  7.  K  the  warrant  issues  from  the  supreme  court,  the  service 
of  the  warrant  may  precede  the  service  of  the  summons.  Cor  sen 
V.  BaU^  47  Barb.  452.  But  if  it  issues  from  the  superior  court 
or  court  of  common  pleas,  the  summons  must  be  served  before 
the  attachment,  if  a  warrant  is  directed  against  the  property  of 
a  non-resident  defendant.  Zerega  v.  Benoist^  7  Rob.  199 ;  S.  C. , 
33  How.  129 ;  GovZd  v.  Bryan,  3  Bosw.  626. 

J.  By  sheriff,  deputy,  or  coroner,  etc.  "The  warrant  shall  be 
direcled  to  the  sheriff,"  is  the  language  of  the  Code ;  in  defining 
the  essentials  of  the  warrant ;  and  the  sheriff  to  whom  the 
warrant  is  directed  is  the  only  officer  who  is  directed  by  statute 
to  execute  it.  Code,  §§  231,  232 ;  2  R.  S.  4,  §  7.  But  the  act  of 
the  deputy  is  the  act  of  the  sheriff,  and  a  service  made  by  the 
former  is  considered  as  made  by  the  latter.  And  it  is  provided  in 
section  419  of  the  Code,  that  when  the  sheriff  is  a  party  to  an 
action,  the  coroner  may  be  required  to  execute  the  order  of  the 
court,  as  he  is  now  bound  to  execute  process  under  similar 
circumstances  ;  and  that  all  the  provisions  of  the  Code  relating 
to  sheriffs  shall  apply  to  coroners,  when  the  sheriff  is  a  party. 

Section  2.  What  property  may  be  attached. 

a.  Real  estate.  The  proceedings  in  execution  of  a  warrant  of 
attachment^  under  the  Code,  are  governed  by  the  same  law  as  in 
case  of  an  attachment  against  absent  debtors  as  prescribed  by 
the  Revised  Statutes,  and  the  character  of  the  property  that  may- 
be attached  is  to  be  determined  both  by  the  provisions  therein 
and  the  provisions  of  the  Code.  The  Code  provides  that  the 
sheriff  may  attach  all  the  property  of  the  defendant  within  his 
county,  or  as  much  thereof  as  may  be  sufficient  to  satisfy  the 
plaintiff's  demand.  Code,  §  231.  The  word  "  property,"  as  used 
in  the  Code,  includes  property  both  real  and  personal.  Code, 
§  464.  And  the  word,  as  used  in  regard  to  attachments,  falls  * 
under  this  gtoeral  definition.  Coddington  v.  Qilbert,  2  Abb. 
242 ;  S.  C,  6  Duer,  72 ;  S.  C.  affirmed,  17  N.  Y.  (3  Smith)  489. 
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By  the  Revised  Statutes,  the  sheriff  is  authorized  to  attach  all 
the  real  estate  of  the  debtor,  together  with  all  evidences  of  his 
title  to  real  estate.  2  R.  S.  4,  §  7.  These  provisions  are  embodied 
in  the  Code  by  the  terms  of  section  232.  See  Mechanics  and 
Traders*  Bank  v.  Dakin,  33  How.  316 ;  S.  C,  60  Barb.  687. 
See,  also,  Learned  v.  Vandenjburg^  8  How.  77 ;  BwrTchardt  v. 
McCldlany  16  Abb.  243,  n.  , 

The  equitable  interest  of  a  debtor,  in  »eal  property,  is  subject 
to  attachment,  as  well  as  the  absolute  right  to  real  property 
under  a  legal  title.    Lee  v.  Hunter^  1  Paige,  619. 

To  constitute  a  levy  upon  real  estate  under  an  attachment, 
nothing  more  is  required  to  be  done  by  the  officer  than  some 
act  with  intent  to  make  the  property  liable  to  the  process.  This 
will  constitute  a  seizure  and  create  a  lien  against  the  debtor,  and 
all  claiming  under  him  by  title  subsequently  acquired,  except 
h(ma  fide  purchasers  and  incumbrancers.  Rodgers  v.  Bonner^ 
45  N.  Y.  (6  Hand)  379 ;  66  Barb.  9. 

Where  a  levy  is  made  upon  real  estate,  under  an  attachment, 
it  is  not  necessary  that  the  officer  making  the  levy  should  leave 
with  the  person  in  possession  a  certified  copy  of  the  warrant 
of  attachment.  lb.  See,  also.  Learned  v.  Yandefnburgh^  8  How. 
77 ;  BwrTchardt  v.  McCleUan^  16  Abb.  243,  n. 

6.  Perscmal  property.  The  personal  property  subject  to 
attachment  includes  generally  all  that  property  of  the  defendant 
not  included  in  the  term  "real  estate,"  which  is  subject  to  execu- 
tion. As  a  general  rule,  whatever  may  be  levied  on  and  sold 
under  execution  may  be  attached.  Ooll  v.  Hinton^  8  Abb.  120 ; 
Smith  V.  Orser,  42  N.  T.  (3  Hand)  132,  139  ;  affirming  S.  C,  43 
Barb.  187 ;  PaUefson  v.  Perrp,  10  Abb.  82 ;  S.  C,  6  Bosw.  618. 
See  Marshall  v.  McGregor^  59  Barb.  619.  The  attachment  may 
include  all  such  property  in  the  defendant' s  possession  and  to 
which  he  claims  title,  although  his  title  may  be  imperfect  or 
clearly  bad.  Trea,dweU  v.  Lawlor^  16  How.  8.  The  property 
that  may  not  be  attached  can  be  most  conveniently  considered 
by  first  determining  what  property  may  not  be  levied  upon  and 
sold  under  execution,  applying  the  rule,  that  whatever  is  exempt 
under  the  one  is  exempt  under  the  other. 

The  following  property,  when  owned  by  any  person  being  a 
householder,  is  exempt  from  levy  and  sale  under  execution, 
and  continues  so  exempt  while  the  family  of  such  person,  or 
any  of  them,  may  be  removing  from  one  place  to  another: 
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1.  All  spinnmg- wheels,  weaving-looms  and  stoves^  put  up  or 
kept  for  use  in  any  dwelling-honse,  also  one  sewing-macliine,. 
with  the  appurtenances  thereunto  belonging.  Laws  of  1860, 
ch.  152.  2.  The  fieimily  Bible,  family  pictures  and  school  books,, 
used  by  or  in  the  family  of  such  person  ;  and  books  not  exceed- 
ing  in  value  fifty  dollars,  which  are  kept  and  used  as  a^part  of 
the  family  library :  3.  A  seat  or  pew  occupied  by  such  person 
or  his  family  in  any  house  or  place  of  public  worship :  4..  All 
sheep,  to  the  number  of  ten,  with  their  fleeces,  and  tiie  yam  or 
cloth  manufactured  from  the  same ;  one  cow,  two  swine,  the 
necessary  food  for  them :  all  necessary  pork,  beef,  fish,  flour  and . 
vegetables,  actually  provided  for  family  use ;  and  necessary  fuel 
for  the  use  of  the  family  for  sixty  days:  5.  All  necessary 
wearing  apparel,  beds,  bedsteads  and  bedding,  for  such  person 
and  his  family ;  arms  and  accouterments,  required  by  law  to  be 
kept  by  such  person ;  necessary  cooking  utensils ;  one  table ;  six 
chairs ;  six  knives  and  forks ;  six  plates ;  six  tea  cups  and  saucers  ; 
one  sugar  dish ;  one  milk  pot ;  one  tea  pot  and  six  spoons ;  one 
crane  and  its  appendages ;  one  pair  of  andirons,  and  a  shovel  and 
tongs :  6.  The  tools  and  implements  of  any  mechanic,  neces- 
sary to  the  canying  on  of  his  trade,  not  exceeding  twenty-five 
dollars  in  value.  2  E.  S.  367  (380),  §  22.  It  is  also  provided 
by  statute  that,  in  addition  to  the  articles  now  exempted  by 
law  from  levy  and  sale  under  execution,  there  shall  be  exempted. 
from  such  sale  necessary  household  furniture  and  working 
tools,  and  team,  professional  instruments,  furniture,  and  library 
owned  by  any  person  being  a  householder  or  having  a  family 
for  which  he  provides,  to  the  value  of  not  exceeding  two 
hundred  and  fifty  dollars,  and  in  addition  thereto  there  shall  be 
exempt  from  such  levy  and  sale  the  necessary  food  for  said 
team  for  a  period  not  exceeding  ninety  days,  and  a  sewing 
machine ;  provided,  that  such  exemption  shall  not  extend  to  any 
execution  issued  on  a  demand  for  the  purchase-money  of  suck 
furniture,  tools  or  team,  or  the  food  for  said  team,  or  profes- 
sional instruments,  furniture  or  library,  sewing  machine  or  the 
articles  now  enumerated  by  law.  Laws  of  1866,  ch.  782.  So 
land  set  apart  for  a  burying-ground,  to  the  extent  of  one-fourth, 
of  an  acre,  is  exempt  from  levy  and  sale  on  execution  if  it  haa 
been  used  as  a  burying  ground,  and  has  been  recorded  as  pre- 
scribed by  law.  3  E.  S.  (6th  ed.)  646,  §§  26,  27 ;  Laws  of  1847, 
ch.  85,  §§  1,  2.    In  addition  to  the  above  exempt  proi)erty  the^ 
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homestead  of  the  debtor,  to  the  value  of  one  thousand  dollars, 
was  exempted  from  sale  on  execution  by  the  laws  of  1850. 
3  R.  S.  (5th  ed.)  647 ;  Laws  of  1850,  ch.  260,  §  1.  So  the  pay 
and  bounty  of  any  non-commissioned  officer,  musician  or  pri- 
vate, in  the  military  or  naval  service  of  the  United  States,  is  not 
liable  to  attachment,  or  to  levy  or  sale,  under  any  execution. 
Laws  of  1864,  ch.  578,  §  4.  So  any  sword,  horse,  medal,  emblem, 
or  device  of  any  kind  presented  to  such  person  is  similarly 
exempt.  Id.,  §  5.  But  this  exemption  does  not  extend  to  properly 
pnrchased  with  or  otherwise  voluntarily  obtained  in  exchange 
for  such  bounty,  pay  or  property.  Wygant  v.  Smithy  2  Lans.  185. 
The  law  of  exemption,  being  based  on  just  views  of  human 
generosity,  receives  at  the  hands  of  the  court  a  liberal  applica- 
tion in  cases  of  unquestioned  indigence.  Shaw  v.  Davis,  65 
Barb.  389.  A  man  may,  if  he  chooses,  sell  his  exempt  property, 
and  in  this  way  make  it  more  available  for  family  use.  Nor 
will  the  fact  that  he  was  taking  property  to  market,  to  exchange 
it  for  articles  of  prime  necessity  in  his  family,  or  even  to  obtain 
means  to  pay  his  taxes,  deprive  him  of  his  right  to  insist  that  it 
was  in  fact  actually  provided  for  family  use,  and  exempt  from 
seizure  and  sale  under  execution  against  him.  lb. 

Growing  vegetables  planted  for  family  use  are  exempt  to  the 
same  extent  as  if  taken  from  the  ground  and  laid  up  in  store. 
Carpenter  v.  Herrington,  25  Wend.  370.  A  watch  carried  for 
convenience  only  is  not  exempt.  But  when  it  is  hung  up  in  the 
house  of  a  family  who  have  no  clock,  and  whose  daily  employ- 
meat  is  such  that  a  time  piece  is  indispensable,  it  may  be  exempt 
as  necessary  household  furniture.  So  where  it  is  indispensable 
to  a  business  carried  on  by  any  person,  it  may  be  exempt  as  a 
working  tool.  Bitting  v.  Vandenhwrgh,  17  How.  80.  The  sur- 
gical instruments  of  a  physician  are  exempt  as  his  tools.  Moh- 
inson^s  Case,*  3  Abb.  466. 

The  team  of  every  teamster,  and  of  every  other  man,  where  it 
is  necessary  to  his  use  is  exempt,  although  the  owner  may  be 
worth  thousands  of  dollars  in  money  or  other  property.  Wil- 
cox V.  Hawley,  31  N.  Y.  (4  Tiff.)  648 ;  Bntiih  v.  Slade,  57  Barb. 
637.  The  word  "  team  "  embraces  the  buggy  wagon  or  gig  used  by 
a  physician  in  his  practice,  as  well  as  his  horse.  Wheeler  v. 
Cropsey,  6  How.  288 ;  Van  Bur  en  v.  Loper,  29  Barb.  388 ;  East- 
man  v.  Caswell,  8  How.  75 ;  If^ord  v.  Johnson,  34  Barb.  364.  So 
a  single  horse  is  a  team  when  kept  and  used  as  such.   Lockwood 
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V.  Younglove^  27  Barb.  605 ;  Hvichinson  v.  Qhamherlin^  11  N. 
Y.  Leg.  Obs.  248 ;  Harthouse  v.  Bikers,  id.  223 ;  S.  C,  1  Duer, 
606 ;  Brwith  v.  Sldde,  67  Barb.  637.  But  a  horse,  or  two  horses, 
or  a  wagon,  or  harness  are  not  exempt,  unless  they  constitute  a 
part  of  a  team.  But  when  these  chattels  are  used  together,  or 
go  to  make  up  what  the  law  terms  a  team^  they  are  exempt  from 
execution.  Dains  v.  Prosser^  32  Barb.  290.  What  constitutes 
a  team  is  a  question  of  fact,  depending  on  the  use  made  of  the 
property  claimed  as  such.  lb.  A  party  need  not  be  the  sole 
owner  of  a  team  to  claim  exemption  from  execution  and  sale  of 
th^t  part  owned  by  him.  The  part  owner  of  a  horse  is  within 
the  meaning  and  object  of  the  statute,  as  much  as  if  he  owned 
the  horse  alone.  RadcUff  v.  Wood,  25  Barb.  52  ;  Hoyt  v.  Van 
ALstyne,  15  Barb.  668. 

The  professional  books  necessary  to  a  professional  man  who 
supports  his  family  by  the  practice  of  his  profession  are 
exempt  from  execution  as  a  part  of  his  family  library.  Robin- 
son'^s  Case^  3  Abb.  466.  The  fact  that  the  property  claimed 
to  be  exempt  has  never  been  used  for  the  purpose  to  which  the 
statute  applies  4oes  not  affect  the  question  of  exemption. 
Melds  V.  MbvZ,  16  Abb.  6. 

A  "  householder,"  as  the  term  is  used  in  the  Revised  Statutes, 
applies  to  any  person  having  and  providing  for  a  household 
{flriffi/n  V.  Sutherland,  14  Barb.  456) ;  and  he  does  not  lose  the 
character  of  a  householder  by  temporarily  storing  his  property 
and  ceasing  to  keep  house,  if  his  intent  is  to  recommence  house- 
keeping again.  lb.  And  one  who  rents  a  house,  hires  servants 
and  keeps  boarders  is  a  householder,  although  he  has  at  the 
time  no  wife  or  children  for  whom  he  provides.  Hutchinson  v. 
Ghamherlin,  11  N.  Y.  Leg.  Obs.  248. 

Money  deposited  in  court  in  lieu  of  bail  is  subject  to  attach- 
ment, as  the  property  of  the  party  for  whose  benefit  it  was 
deposited.  SpUer  v.  Werner,  6  Abb.  191 ;  Hermann  v.  Aaronson, 
3  Abb.  N.  S.  389,  391 ;  S.  C,  34  How.  272 ;  S.  C.  affirmed,  8  Abb. 
N.  S.  155 ;  Commercial  Warehouse  Co.  of  N.  T.  v.  Oraher,  45 
N.  Y.  (6  Hand)  393.    The  vested  legal  or  equitable  interest  of  a 
defendant  in  real  or  personal  property  is  subject  to  attachment, 
if  the  property  is  in  the  possession  of  the  defendant,  or  can  be 
identified  in  the  hands  of  others.     Until  the  mortgagor  of  a. 
chattel  mortgage  loses  his  possessory  right  to  the  mortgaged 
property,  his  interest  is  subject  to  seizure  under  an  attachment. 
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But  when  the  mortgagee,  under  the  terms  of  the  mortgage,  takes 
possession  of  the  mortgaged  property,  the  possessory  right  of 
the  mortgagor  ceases,  and  lie  has  no  remaining  interest  in  the 
property  subject  to  attachment  {Hall  v.  Sampson^  35  N.  Y. 
[8  Tiff.]  274 ;  reversing  S.  C,  23  How. 84 ;  Galm  Y.Brovm,  22  N.T. 
[8  Smith]  37,  41 ;  FairhanJcs  v.  Bloomfleld^  5  Duer,  434) ;  and 
when  the  title  of  a  mortgagee  has  become  absolute  by  reason  of  a 
forfeiture  arising  from  the  non-payment  of  the  mortgage  debt, 
no  attachment  against  the  mortgagor  can  reach  the  mortgaged 
property,  although  it  still  remain  in  his  possession.  GhampUn 
V.  Johnson^  39  Barb.  606.  Bat  if  the  mortgagor's  interest*  has 
been  attached  before  the  right  to  the  possession  of  the  property 
accrued  to  the  mortgagee,  the  sheriff  may  sell  the  same  without 
p^ard  to  the  mortgage,  and  leave  the  mortgagee  to  follow  the 
property  into  the  hands  of  the  purchaser,  and  require  its  deliv- 
ery to  Mm,  or  the  payment  of  his  mortgage  debt.  Hathaway  v. 
Brayman,  42  N.  T.  (3  Hand)  322. 

Property  in  the  custody  of  the  law  cannot  be  attached.  Thus, 
money  peceived  by  an  officer  in  satisfaction  of  an  execution  is 
in  the  custody  of  the  law,  and  cannot  be  levied  on  under  an 
attachment  against  the  creditor,  so  long  as  it  remains  in  the 
hands  of  the  officer.  Muscott  v.  Woolworth^  14  How.  477 ;  Baker 
V.  Kenwarthy,  41  N.  T.  (2  Hand)  215 ;  Turner  v.  FendaU,  1 
Cranch,  116.  But  when  the  property  held  by  the  officer  has  been 
unlawfully  seized  by  him,  it  is  not  in  the  custody  of  the  law, 
and  is  liable  to  an  attachment  at  the  suit  of  a  creditor  of  the 
owner  of  the  property  so  held.  See  Favrbariks  v.  Bloomfleld^  5 
Duer,  434,  446. 

Bonds  executed  by  a  railroad  company,  and  in  the  hands  of 
its  agents,  to  be  negotiated  for  its  use,  do  not  come  under  any 
classification  of  property  as  defined  by  the  Code,  and  cannot  be 
seized  on  an  attachment  against  the  company,  so  as  to  give  the 
attaching  creditor  a  right  to  enforce  the  bonds  against  the  com- 
pany, or  any  claims  against  parties  who  had  guaranteed  such 
bonds,  for  the  purpose  of  enabling  the  company  to  negotiate 
them  on  better  terms.  Qoddington  v.  Gilberij  5  Duer,  72 ;  S.  C, 
2  Abb.  242 ;  S.  C.  affirmed,  17  N.  Y.  (3  Smith)  489.  Such  bonds 
occupy  the  same  position  as  an  undelivered  note  of  an  individ- 
ual, executed  for  the  purpose  of  borrowing  money.  lb. 
Qoods  subject  to  a  lien  are  not  subject  to  attachment  as  against 

the  interest  of  the  lien  holder.    Thus,  goods  in  the  possession  of 
Vol.  II.— 21 


162  ATTACHMENT. 


Glioses  in  action. 


a  consignee,  who  has  made  advances  thereon,  cannot  be  seized 
and  taken  from  his  possession,  under  an  attachment  against  the 
consignor.  But  the  interest  of  the  consignor  may  be  levied  upon 
and  attached  by  leaving  a  notice  showing  the  interest  levied  on, 
in  the  manner  prescribed  by  section  235  of  the  Code.  BrowneU 
V.  Carnley,  3  Duer,  9 ;  Wood  v.  Orser,  25  N.  Y.  (11  Smith)  348, 
356 ;  KuJilman  v.  Orser^  5  Duer,  242,  250 ;  BanJc  of  Mutual  Re- 
demption V.  Sturgis,  9  Bosw.  608 ;  Patterson  v.  Perry ^  5  Bosw. 
518 ;  S.  C,  10  Abb.  82. 

And  in  general,  property  cannot  be  attached  as  the  property 
of  a  debtor  before  his  right  to  sutih  property  has  become  fully 
vested,  or  while  such  right  is  contingently  vested  in  another. 
For  example,  goods  shipped  to  a  purchaser  are  not  subject  to  an 
attachment  against  him  while  the  right  of  stoppage  in  transitu 
remains  in  the  vendor.  Jones  v.  Bradner^  10  Barb.  193 ;  Bates 
v.  ]}few  Orleans,  Jackson  and  Ghreai  Northern  B.  B.  Co.,  4  Abb. 
72;  S.  C,  13  How.  516. 

A  contingent,  future  interest,  such  as  is  conveyed  by  a  condi- 
tional sale,  is  not  subject  to  attachment.  lb.  Buckmaster  v. 
SmUh,  22  Vt.  203. 

c,  CJioses  in  action.  The  words  ''^personal  property,"  as 
used  in  the  Code,  include  money,  goods,  chattelsy.  things  in 
action  and  evidences  of  debt.  Code,  §  463.  Each  class  of  prop- 
erty so  included  is  subject  to  attachment  under  the  Code.  Cod- 
dington  v.  Gilbert,  5  Duer,  72  ;  S.  C,  2  Abb.  242 ;  S.  C.  affirmed, 
17  N.  Y.  (3  Smith)  489.  Under  the  law  as  it  existed  before  the 
Code,  mere  choses  in  action  were  not  the  subject  of  levy  and 
sale  under  execution.  By  section  291  of  the  Code,  the  provis- 
ions of  law  existing  at  the  time  of  the  enactment  of  the  Code' 
are  retained  so  far  as  they  relate  to  property  liable  to  sale  on 
execution,  except  when  in  conflict  with  that  act.  The  Code  con- 
tains nothing  in  conflict  with  the  old  law  on  this  subject.  The 
Code,  by  section  234,  provides  for  a  levy  by  attachment  on  every 
species  of  personal  property. 

Section  235  prescribes  the  mode  of  enforcing  such  attachment, 
and  section  237  directs  how  choses  in  action  are  to  be  applied  to 
the  payment  of  judgments  by  the  sheriff.  Harris  v.  Murray, 
28  N.  Y.  (1  Tiff.)  674. 

An  attachment  may  be  levied  on  a  chose  in  action  by  leaving 
a  certified  copy  of  the  warrant  of  attachment  with  the  person 
holding  such  property,  with  a  notice  showing  the  property 
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levied  on.  When  this  is  done  a  claim  to  hold  snch  property 
under  the  attachment  is  suflSicient  to  constitute  a  levy  without 
actual  possession.  liusseU  y.  RucTcToany  3  E.  D.  Smith,  419, 
426. 

i.  Partners  and  joint  debtors.  All  the  tangible  property  of 
a  copartnership  may  be  attached  and  held  under  an  attachment 
against  one  of  the  members  of  the  firm.  There  is  no  distinction 
in  this  respect  between  an  attachment  and  an  execution.  The 
sheriff  can,  however,  sell  only  the  interest  of  the  partner  against 
whom  the  attachment  was  issued,  although  he  may  deliver  to  the 
purchaser  the  property  sold,  who  takes  it  as  tenant  in  common 
with  the  other  partners,  subject  to  an  account  between  the  part- 
ners, and  also  subject  to  the  equitable  claims  of  the  creditors  of 
the  firm.  Smith  v.  Orser,  42  N.  Y.  (3  Hand)  132 ;  Marshall  v. 
McGregor,  59  Barb.  519 ;  Phillips  v.  CooJc,  24  Wend.  389  ;  GoU 
V.  ffintoTij  8  Abb.  120 ;  Mouibray  v.  Lawrence,  13  id.  317 ;  S.  C, 
22  How.  107 ;  Hergman  v.  Dettlehach,  11  id.  46.  Letters  and 
correspondence  of  a  partnership  are  not  among  the  papers  which 
the  statute  authorizes  to  be  taken  under  process.  lb. 

But,  under  an  attachment  against  a  special  partner,  the  sheriff 
cannot  take  from  the  general  partner  the  partnership  property 
for  the  purpose  of  selling  the  interest  of  the  special  partner  in, 
the  property  and  assets  of  the  firm ;  nor  can  he,  as  in  the  case  of 
other  partnerships,  sell  the  interest  of  one  partner  in  the  property 
of  the  firm,  and  deliver  to  the  purchaser  the  property  in  which 
such  interest  is  sold.  The  authority  of  the  sheriff  in  such  cases 
is  limited  to  a  levy  upon  whatever  interest  such  partner  may  have, 
in  the  manner  prescribed  by  section  236,  and  apply  the  proceeds 
to  the  payment  of  the  creditor' s  demand,  as  provided  in  section 
237  of  the  Code.    Harris  v.  Murray,  28  N.  Y.  (1  Tiff.)  674. 

Credits,  or  balances  of  account  due  from  third  persons  to  a 
copartnership,  cannot  be  seized  under  an  attachment  against  the 
property  of  a  copartner,  for  his  individual  debt.  Barry  v. 
Fisher,  8  Abb.  N.  S.  369 ;  S.  C,  39  How.  621. 

The  sheriff,  on  an  attachment  against  a  member  of  a  copart- 
nership, may  seize  upon  copartnership  books,  papers,  etc.  But 
his  power  extends  no  further,  and  he  can  neither  examine  them, 
nor  permit  others  to*  examine  them,  except  when  so  directed  by 
the  court.    Hergman  v.  DetUebaxih,  11  How.  46. 

The  rules  that  apply  to  attachments  against  members  of  a 
cox)artnership  apply  with  ec[ual  force  to  attachments  against  a 
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tenant  in  common  with  other  tenants.  The  sheriff  may  tdkepos- 
session  of  the  common  property  under  an  attachment  against  a 
co-tenant,  but  lie  can  seU^ovlj  tiie  interest  of  the  debtor^  and  the 
purchaser  of  that  interest  becomes  a  tenant  in  common  with  the 
other  tenants.  Mersereau  v.  Norton^  15  Johns.  179 ;  Smith  v. 
Orser,  42  N.  Y.  (3  Hand)  132,  138. 

e.  Property  frauduleTvUy  dssigned.  Section  229  of  the  Code 
authorizes  the  issuing  of  an  attachment  in  an  action  for  the 
recovery  of  money,  where  the  defendant  has  assigned,  disposed 
of,  or  secreted,  or  is  about  to  assign,  dispose  of  or  secrete,  any  of 
his  property  with  intent  to  defraud  his  creditors.  Hinchey  v. 
Stryker,  28  N.  Y.  (1  Tiff.)  45 ;  S.  C,  26  How.  76 ;  31  N.  Y.  (4 
Tiff.)  140.  Where  the  property  of  a  debtor  has  been  fraudulently 
transferred  to  a  third  person,  for  the  purpose  of  hindering,  delay- 
ing or  defrauding  the  creditors  of  such  debtor,  the  sheriff,  under 
an  attachment  against  him,  may  levy  upon  the  property  or 
money  so  assigned  or  transferred,  and  bring  his  action  to  contest 
the  right  of  the  person  in  possession,  and  prove  the  transfer 
fraudulent.  lb.  Though  in  such  case  the  identical  thing  fraudu- 
lently assigned  must  be  attached,  and  a  specific  lien  acquired  by 
virtue  of  the  levy  of  the  attachment.  lb.  But  where  the  property 
so  fraudulently  assigned  has  been  converted  into  money  by  the 
assignee,  or  the  money  has  been  converted  into  other  property, 
which  is  claimed  by  the  assignee  to  belong  to  him,  before  the 
attachment  in  the  action  by  the  creditor  is  issued,  the  attachment 
cannot  be  levied  upon  the  money  or  property  so  held  as  the 
proceeds  of  the  assigned  property,  and  the  sheriff  can  maintain 
no  action  against  such  assignee,  by  virtue  of  the  attachment,  to 
recover  such  proceeds.  Lanning  v.  Streeter^  67  Barb.  33 ;  Law^ 
rence  v.  BaTik  of  the  Republic,  35  N.  Y.  (8  Tiff.)  320 ;  S.  C,  31 
How.  502  ;  GampheU  v.  Erie  R.  R.  Co.,  46  Barb.  640  ;  Oreerdeaf 
V.  Mumford,  35  How.  148 ;  S.  C,  4  Abb.  N.  S.  130 ;  50  Barb. 
543. 

Section  3.  Execution  of  the  warrant. 

/a.  In  general.  The  remedy  furnished  by  an  attachment  is 
oftenest  employed  where  the  failing  fortunes  of  the  defendant,  or 
a  threatened  or  perpetrated  fraud  makes  an  arrest  or  seizure  of 
his  property  the  only  available  resource  for  the  satisfaction  of 
the  demands  of  creditors.  In  such  cases  it  frequently  happens 
that  numerous  warrants  of  attachment,  in  favor  of  different 
plaintiffs  are  placed  in  quick  succession  in  the  hands  of  the 
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sheriff,  to  be  levied  on  the  same  property  simultaneously,  or  at 
the  most  within  the  same  day.  A  conflict  between  the  rights  of 
such  claimants  in  respect  to  the  priority  of  the  lien  upon  the 
debtor's  property,  acquired  under  the  several  attachments,  is 
almost  unavoidable.  The  regularity  of  the  proceedings  of  each 
attaching  creditor  becomes  important,  as  a  fraudulent  attach- 
ment for  a  fictitious  demand  may  be  the  means  employed  by  an 
unscrupulous  debtor  to  defeat  this  remedy  in  the  hands  of  bona 
fide  creditors.  The  regularity  of  the  proceedings  on  attach- 
ments aj«  important  for  another  reason.  The  rights  of  attaching 
creditors,  who,  as  against  their  common  debtor,  have  equal 
claims  to  satisfaction  of  their  debts,  must,  as  between  such  cred- 
itors, depend  upon  strict  law ;  and  if  one  loses  a  priority  once 
acquired,  by  any  want  of  regularity  or  legal  diligence  in  his 
proceedings,  it  is  a  case  where  no  equitable  principles  can  afford 
him  relief;  it  is  a  case  where  the  equities  are  equal,  and  the 
right  must  be  governed  by  the  rule  of  law.  Suydam  v.  Hugge- 
ford,  23  Pick.  465.    See  artUy  24. 

The  sheriff,  to  whom  a  warrant  of  attachment  is  delivered,  is 
authorized  by  the  Code  to  proceed  to  execute  it  in  the  manner 
required  of  him  by  law  in  case  of  attachments  against  absent 
debtors.     Code,  §  232. 

ft.  Haw  much  property  attached.   He  shall  immediately  attach 
all  the  real  estate  of  the  debtor,  and  all  his  personal  estate, 
including  money  and  bank  notes,  except  articles  exempt  from 
execution,  and  shall  take  into  his  custody  all  books  of  account, 
vouchers  and  papers  relating  to  the  property,  debts,  credits  and 
effects  of  the  debtor,  together  with  all  evidences  of  his  title  to  real 
estate,  which  he  must  safely  keep,  to  be  disposed  of  as  directed 
by  law.     2  R.  S.  4,  §  7.    The  extent  of  the  seizure  is  within  the 
exercise  of  the  sound  discretion  of  the  officer  making  the  levy. 
It  is  the  duty  of  the  sheriff  to  attach  so  much  of  the  property 
of  the  defendant  as  will  be  sufficient  to  satisfy  the  plaintiff's 
demands^  as  stated  in  the  warranty  with  the  costs  and  expenses. 
In  the  exercise  of  this  discretion  he  is  responsible  to  both  parties. 
If  the  levy  is  excessive,  he  is  liable  to  the  defendant ;  if  insuffi- 
cient, he  is  liable  to  the  plaintiff  to  the  extent  of  the  deficiency, 
if  there  were  goods  enough  of  the  defendant  liable  to  attachment 
to  satisfy  the  demand.    But  the  plaintiff  has  no  authority  to 
dictate  as  to  the  extent  of  the  levy ;  nor  has  the  defendant  a 
right  to  limit  it.    FUzgeraJd  v.  BlaJce,  28  How.  110 ;  S.  C,  42 
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Barb.  613 ;  Ransom  v.  Halcott^  9  How.  119  ;  S.  C,  18  Barb.  56 ; 
Syracuse  City  Bank  v.  Coville^  19  How.  386,  392 ;  McKay  v. 
narrower^  27  Barb.  463, 

c.  Inverdory.  It  is  the  duty  of  the  sheriff,  on  making  a  seizure 
of  the  debtor's  property,  to  make,  with  the  assistance  of  two  dis- 
interested freeholders,  a  just  and  true  inventory  of  all  the 
property  seized,  and  of  the  books,  vouchers  and  papers  taken 
into  his  custody,  stating  therein  the  estimated  value  of  the  several 
articles  of  personal  property,  and  enumerating  such  of  them  as 
are  perishable,  which  inventory,  after  being  signed  by  the  sheriff 
and  the  &;ppraisers,  shall,  within  ten  days  after  such  seizure,  be 
returned  to  the  officer  who  issued  the  warrant.  And  the  sheriff 
shall  also,  under  the  direction  of  such  officer,  collect,  receive 
and  take  into  his  possession  all  debts,  credits  and  effects  of  such 
debtor,  etc.     2  R.  S.  4,  §  8 ;  Code,  §  232. 

This  inventory  may  be  amended,  after  its  return,  by  inserting 
specific  descriptions  of  attached  property  omitted  through 
mistake.  VaTiderheyden  v.  Oary^  38  How.  367.  The  language 
of  the  statute  would  indicate  that  the  inventory  of  the  attached 
property  must  be  made  immediately  on  its  seizure.  But  where 
property  has  been  attached  in  the  hands  of  third  parties,  a 
precise  specification  of  the  property  so  held  may  be  impossible, 
before  the  sheriff  has  taken  the  steps  indicated  in  section  236,  to 
compel  such  third  party  to  disclose  the  nature  and  amount  of  the 
defendant's  property  in  his  possession.  The  legislature  did  not 
intend  that  the  sheriff  should  make  his  inventory  on  the  day,  or 
immediately  after  the  day,  upon  which  he  serves  the  attachment. 
But,  by  providing  a  means  of  obtaining  information  in  respect  to 
the  attached  property,  the  legislature  indicated  an  intent  to  allow 
the  officer  time  to  resort  to  this  procedure  in  necessary  cases, 
before  making  his  inventoiy.  Greenleaf  v.  Mumford^  30  How. 
30  ;  S.  C,  19  Abb.  469.  But  in  all  cases,  an  inventory  must  be 
made,  whether  the  property  attached  is  capable  of  manual 
delivery  or  not.  KuhVman  v.  Orser^  5  Duer,  242.  See  Lyman 
V.  Cartwright,  3  E.  D.  Smith,  117. 

InverUory  of  property  oMached. 

{Title  of  cause.) 

I,  ,  sheriff  of  the  county  of  ,  and  and 

,  two  disinterested  freeholders  of  said  county,  hereby 

certify  that  the  following  is  a  true  inventory  of  all  the  proi)erty 
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seized  by  me,  the  said  sheriff,  on  a  warrant  of  attachment  issued 
in  the  above-entitled  action  by  ,  a  justice  of  the 

court  {or  county  judge  of  the  county  of  ),  together  with 

a  statement  of  the  books,  vouchers  and  papers  taken  into  the 
custody  of  the  said  sheriff  on  said  warrant,  and  the  value  of 
each  surticle  of  personal  property,  and  also  a  true  statement 
of  such  articles  thereof  as  are  perishable,  as  the  same  has  been 
appraised  by  us.  {Give  an  itemized  statemeni  of  the  real  and 
personal  property  seized^  settina  the  value  opposite  each  item.) 
(And  we  do  further  certify  that  the  following  property  men- 
tioned in  said  inventory  is  perishable,  viz.):  {specify  whai 
property.) 

{Date.)  {Signatures.) 

d.  Perishable  property.  The  sheriff  is  authorized,  where  he 
has  attached  perishable  property,  or  a  vessel,  to' proceed  in  the 
manner  prescribed  by  the  Revised  Statutes,  in  similar  cases. 
Code,  §  233.  It  is  there  provided  that  if  the  property  seized, 
other  than  vessels,  be  perishable,  the  sheriff  shall  sell  the  same 
at  public  auction,  under  an  order  of  the  officer  who  issued  the 
warrant,  and  shall  retain  in  his  hands  the  proceeds  of  such  sale, 
after  deducting  such  expenses  as  shall  be  allowed  by  such 
oflBcer.  The  proceeds  are  to  be  disposed  of  in  the  same  manner 
as  the  property  would  have  been  had  it  remained  unsold.  2  R. 
8.  4,  §  9 ;  Davis  v.  Ainsworth^  14  How.  346. 

Although  the  statute  requires  that  the  order  to  sell  perishable 
property  must  be  made  by  the  officer  granting  the  warrant,  yet 
where  that  officer's  term  of  office  expires  pending  the  proceedings, 
the  order  may  be  made  by  his  successor  in  office.  lb.  The  order 
should  prescribe  the  time,  place  and  notice  of  such  sale  and  how 
the  same  shall  be  published.    2  R.  S.  7,  §  29. 

Order  for  sale  of  perishable  property. 

{TiUe  of  cause.) 

It  appearing  to  me,  by  the  inventory  made  and  returned  under 
the  warrant  of  attachment  granted  by  me  in  this  action,  that 
the  foUowing  property  mentioned  in  said  inventory  is  perishable, 
viz- :  {9pecify  perishable  property) .  It  is  hereby  ordered 
that  the  said  property  so  specified  as  perishable  be  sold  by  the 
said  sheriff  at  puolic  auction,  at  such  time  and  place  as  he  shall 
deem  advisable  within  the  town  of  ,  after  advertising  the 

said  sale  for  days  in  the  newspaper,  and  written 

notice  thereof  being  posted  in  three  conspicuous  places  in  said 
town  for  at  least  days  before  such  s^e. 
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And  it  is  further  ordered,  that  said  sheriff  retain  the  pro- 
ceeds of  such  sale,  and  dispose  thereof  in  the  same  manner  as  if 
the  property  therein  named  had  not  been  sold. 

{Date.)  {Signature.) 

e.  Vessels.  Where  the  goods  of  a  non-resident,  concealed  or 
absconding  debtor  have  been  attached  on  board  of  a  vessel,  on 
which  they  have  been  shipped  in  good  faith  to  any  port  or  place 
out  of  this  State,  the  owners  and  master  may  disregard  the 
attachment,  unless  the  attachment  creditor  shall  indemnify  such 
owners  against  any  damages  they  may  sustain  by  reason  of  the 
unlading  of  the  goods  or  the  detention  of  the  vessel .  Laws  of 
1841,  ch.  242,  §  1.  It  is  not  necessary,  in  attaching  goods  so 
shipped,  that  the  officer  should  do  more  than  demand  the 
delivery  of  the  goods,  and  that  such  a  disposition  should  be 
made  of  the  vessel  as  will  enable  the  officer  to  unload  them,  and 
where  the  master  becomes  a  receiptor  for  the  goods,  such  a 
levy  will  be  valid,  though  the  hatches  were  not  opened  and  the 
goods  were  not  seen  by  the  officer  prior  to  their  arrival  at  their 
destination.     Taa^cks  v.  Schmidt^  18  Abb.  307. 

The  Code  provides,  that  where  the  attached  property  consists 
of  a  vessel,  or  of  any  share*  or  interest  therein,  the  same  pro- 
ceedings shall  be  had  in  all  respects  as  are  provided  by  law 
upon  attachment  against  absent  debtors.  Code,  §  233.  It  is 
there  provided  that  where  no  claim  is  made  by  any  owner  of  an 
attached  vessel,  or  of  a  share  thereof,  within  thirty  days  after  the 
seizure,  the  same  may  be  sold  by  the  sheriff  under  an  order  of  the 
officer  issuing  the  attachment,  if,  in  the  opinion  of  such  officer,  a 
sale  be  necessary.  The  application  for  the  sale  should  be  made 
by  the  attaching  creditor.  2  R.  S.  6,  §  19.  See  cases  cited  under 
letter  i,  post 

f.  Property  incapable  of  manual  delivery.  The  execution  of 
an  attachment  upon  any  of  the  rights  or  shares  which  the  defend- 
ant may  have  in  the  stock  of  any  association  or  corporation, 
together  with  the  interest  and  profits  thereon,  or  upon  any  debts 
or  other  property  incapable  of  manual  delivery  to  the  sheriff,  may 
be  made  by  leaving  a  certified  copy  of  the  warrant  of  attachment 
with  the  president  or  other  head  of  the  association  or  corpora- 
tion, or  the  secretary,  cashier  or  managing  agent  thereof,  or  with 
the  debtor  or  individual  holding  such  property,  with  a  notice 
showing  the  property  levied  on.     Code,  §  235.    The  service  of 
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the  copy  of  the  warrant  and  notice  should  be  personal,  and  in  the 
same  manner  as  in  the  service  of  a  summons.  Orser  v.  Gfross- 
many  11  How.  620 ;  S.  C,  4  E.  D.  Smith,  443. 

The  expression,  "property  incapable  of  manual  delivery  to 
the  sheriff,"  is  applicable  not  only  to  property  which  in  its 
nature  is  thus  incapable  of  manual  delivery,  but  also  to  that 
which  has  become  so  from  its  peculiar  position,  as  where  it  is 
under  pledge  or  consignment,  with  advances  made  upon  it. 
Clarke  v.  Ooodridge,  41  N.  Y.  (2  Hand)  210 ;  Kuhlman  v.  Orser ^ 
6  Duer,  242.  Merchandise  in  the  custom-house,  with  duties 
unpaid,  falls  within  this  class.  lb.  A  promissory  note  is  also 
included  in  this  class,  and  where  it  is  in  course  of  prosecution, 
may  be  attached  by  the  service  of  a  notice  on  the  attorney. 
Itussdl  V.  Rv/ikman^  3  E.  D.  Smith,  419.  But  real  estate  is  not 
included  in  the  expression ;  nor  is  it  in  any  sense  within  the  lan- 
guage or  spirit  of  section  235.  Rodger 8  v.  Bonner ^  56  Barb.  9. 
The  property  attached  in  the  manner  pointed  out  in  section  236 
must  be  in  the  actual  possession  of  the  third  party.  Mere  con- 
structive possession,  such  as  may  be  had  under  and  by  virtue 
of  a  bill  of  lading  of  goods  not  yet  arrived,  is  not  sufficient. 
Patterson  v.  Perfy,  10  Abb.  82 ;  S.  C,  5  Bosw.  518 ;  Qrard  v. 
ShaWy  16  Mass.  341 ;  Andrews  v.  ImdZoWy  5  Pick.  28. 

The  notice  accompanying  the  warrant  of  attachment  must 
describe  particularly  the  property  levied  on,  so  that  the  holder 
may  identify  it,  and  deliver  it  to  the  sheriff,  when  his  own 
claims  are  satisfied.  A  mere  general  notice  that  the  eheriff  levies 
on  the  property,  rights  of  action,  etc.,  of  the  defendant  in  the 
hands  of  the  third  party  is  insufficient.  The  levy  is  confined, 
in  all  cases,  to  the  items  specked  in  the  notice.  Clarice  v.  Good- 
ridge,  41  N.  Y.  (2  Hand)  210 ;  S.  C,  37  How.  667,  note ;  reversing 
S.  C.,  54  Barb.  78  ;  overruling,  Qreerdeof  v.  Murnford,  30  How. 
30 ;  S.  C,  19  Abb.  469 ;  Kuhlman  v.  Orser,  5  Duer,  242  ; 
Wilson  V.  Duncan,  11  Abb.  3.  See  Orser  v.  Orossman,  11 
How.  520 ;  S.  C,  4  E.  D.  Smith,  443.  If  the  property  so  attached 
is  lost  while  in  the  hands  of  the  third  party,  the  loss  falls  on  the 
defendant.  McBride  v.  Farmers^  Bank,  7  Abb.  347  ;  S.  C,  28 
Barb.  476  ;  S.  C.  affirmed,  24  How.  611,  note. 
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Notice  of  leoy  on  property  not  capable  of  raanuol  delivery. 

{Title  of  cause.) 

To  E  P : 

Take  notice^  that  by  virtue  of  a  warrant  of  attachment 
issued  in  this  action,  a  certified  copy  of  which  is  herewith  served 
upon  and  left  with  you,  I  have  levied  upon,  and  do  hereby  levy 
upon  your  indebtedness,  amounting  to  dollars,  or  there- 

abouts, to   the    defendant   above  named   (give   an^  accurate 
description  of  the  property  levied  on). 

{Signature  of  sheriff".) 

Oertificate  to  he  indorsed  on  copy  oMachmerUs. 

I,  ,  the  within  mentioned  sheriff,  do  hereby  certify 

that  the  within  is  a  true  copy  of  the  warrant  of  attachment  in 
my  possession  issued  in  this  action,  and  of  the  whole  thereof. 

{Signature  of  sheriff.) 

g.  Certificate  hy  defendanVs  debtors.  Whenever  the  sheriff 
applies  with  a  warrant  of  attachment,  or  an  execution  against 
the  defendant,  to  any  president  or  head  of  any  association  or  cor- 
poration, or  to  any  other  person,  for  the  purpose  of  attaching  or 
levying  upon  property  of  such  defendant,  which  is  incapable  of 
manual  delivery,  it  is  the  duty  of  such  officer  or  person  to  furnish 
him  with  a  certificate  under  his  hand,  designating  the  number 
of  rights  or  shares  of  the  defendant  in  the  stock  of  such  associa-r 
tion  or  corporation,  with  any  dividend  or  any  incumbrance  there- 
on, or  the  amount  and  description  of  the  property  held  for  the 
benefit  of,  or  debt  owing  to,  the  defendant.  Should  the  person 
applied  to  refuse  to  furnish  such  certificate,  he  may  be  required 
by  the  court  or  judge  to  attend  before  him,  and  be  examined  on 
oath  concerning  the  same,  and  obedience  to  such  orders  may  be 
enforced  by  attachment.  Code,  §  236.  See  Laws  of  1848,  ch. 
63,  §§  1,  2. 

On  making  the  application  for  this  certificate  the  sheriff  should 
disclose  to  the  third  party  that  he  has  an  attachment  or  execu- 
tion. Without  this  the  party  applied  to  will  be  justified  in 
refusing  to  furnish  the  certificate.  Schieb  v.  Baldwin^  22  How. 
278 ;  S.  C,  13  Abb.  469.  The  rule  was  laid  down  in  the  case 
last  cited,  that,  if  the  application  for  the  certificate  is  nmde  after 
the  entry  of  judgment,  it  must  be  upon  the  execution  ;  and  that 
the  person  applied  to  would  be  justified  in  refusing  th6  certifi- 
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Order  to  examine  third  persons  holding  propertj  —  Lis  pendens. 

cate,  if  such  application  was  made  by  virtue  of  the  attachment. 
This  rule  was  based  on  the  supposition  that  an  attachment 
became  spent  and  powerless  the  instant  judgment  was  entered. 
This  supposition,  is,  however,  erroneous.  Thompson  v.  Culver^ 
24  How.  286 ;  S.  C,  38  Barb.  442  ;  15  Abb.  97 ;  Bowen  v.  Mrst 
National  BavJc  of  Medina^  34  How.  408. 

Section  236  of  the  Code  authorizes  an  examination  only  where 
the  party  applied  to  refuses  to  give  the  certificate  therein  men- 
tioned, or  where  it  appears  that  he  has  given  a  false  one.  The 
giving  of  a  false  certificate  will  be  regarded  as  a  refusal  to  give 
the  certificate  required  by  law.  But  if  any  certificate  be  given, 
other  than  a  false  one,  the  examination  cannot  be  had.  Rey-  * 
nolds  V.  FisTter^  48  Barb.  146 ;  Carroll  v.  FinZey^  26  id.  61 ; 
Bank  of  Mviual  Redemption  v.  Slurgis^  9  Bosw.  660,  667; 
Hoagland  v.  Stodolla,  1  Code  R.  N.  S.  210  ;  HopTcvM  v.  &nom^ 
4  Abb.  368. 

Order  to  examine  third  person  holding  property. 

{Title  of  cause.) 

It  appearing  to  me  by  the  certificate  of  ,  sheriff  of  the 

county  of  ,  that  said  sheriff,  with  a  warrant  of  attach- 

ment against  the  woperty  of  Y  Z,  the  above-named  defendant, 
has  applied  to  Or  for  the  purpose  of  levying  on  projjerty  of 
the  said  defendant,  held  by  saia  O  P,  and  that  the  said  0  P 
lefased  to  furnish  said  sheriff  with  a  certificate  designating  the 
amount  and  description  of  the  property  held  by  the  said  O  P 
for  the  benefit  of  the  defendant. 

I  hereby  order  and  direct  the  said  O  P  to  attend  before  me  at 
my  office  in  ,  on  the  day  of  j  18    ,  at 

o'clock  in  the  noon,  and  be  examined  on  oath  concerning 

the  same. 

{Date.)  {Signadwre  of  judge. ) 


lu  Lis  pendens.  If  the  plaintiff  seeks  to  attach  real  property 
belonging  to  the  defendant  he  should,  immediately  on  the  com- 
mencement of  the  action,  file  with  the  clerk  of  each  county  in 
which  the  property  is  situated  a  notice  of  the  pendency  of  the 
action,  and  a  description  of  the  property  in  that  county  affected 
thereby.  From  the  time  of  such  filing  only  will  the  pendency 
of  the  action  be  constructive  notice  to  a  purchaser  or  incum- 
brancer of  the  property  affected  thereby.  Code,  §  132.  See 
Laws  of  1864,  oh.  53,  and  lis  pendens.    Vol.  I,  494. 
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The  lien  of  an  attachment  against  honaflde  purchasers  will  be 
ineflFectual  unless  this  notice  has  been  filed  as  provided  in  sec- 
tion 132  of  the  Code.  Learned  v.  Vandenburgh^  7  How.  379  ; 
8.  C.  affirmed,  8  id.  77.  But  the  omission  to  file  a  notice  of  Us 
pendens  until  after  another  creditor  has  obtained  a  judgment 
against  the  defendant,  will  not  have  the  effect  to  render  the  lien 
of  the  judgment  prior  to  the  lien  of  the  attachment.  Such 
notice,  or  the  want  of  it,  only  affects  a  subsequent  purchaser  or 
incumbrancer,  whose  conveyance  or  incumbrance  is  afterward 
executed  or  recorded.  Rodger 8  v.  Bonner^  66  Barb.  9 ;  S.  C. 
affirmed,  45  N.  Y.  (6  Hand)  379. 

i.  Claim  of  property  in  third  person.  The  statutes  provide 
that  where  any  goods  or  effects  seized  as  the  property  of  the 
debtor,  other  than  vessels,  shall  be  claimed  by  or  in  behalf  of 
any  other  person  as  his  property,  the  sheriff  shall  summon  and 
swear  a  jury  to  try  the  validity  of  such  claim,  in  the  same 
manner  and  with  the  like  effect  as  in  case  of  seizure  under 
execution. 

If,  in  their  inquisition,  the  jury  find  the  property  of  the  goods 
and  effects  so  seized  to  be  in  the  person  so  claiming  them,  the 
sheriff  shall  forthwith  deliver  them  to  the  claimant  or  his  agent, 
unless  the  attaching  creditor  shall  by  bond,  with  sufficient  sure- 
ties, indemnify  the  sheriff  for  the  detention  of  such  goods  and 
effects.  In  case  of  such  indemnity  the  sheriff  shall  detain  such 
goods  and  effects,  to  be  disposed  of  according  to  the  further 
direction  of  the  court. 

If  the  property  in  such  goods  be  found  to  be  in  the  claimant, 
the  costs  and  charges  arising  from  such  inquisition,  to  be  allowed 
by  the  officer  issuing  the  warrant,  shall  be  paid  by  the  attaching 
creditor  ;  but  if  it  be  found  to  be  in  the  debtor,  then  the  costs 
and  charges,  to  Jl^e  ascertained  in  the  same  manner,  shall  be  paid 
by  the  claunant.  2  R.  S.  4  (5),  §§  10,  11,  12 ;  Laws  of  1841,  ch. 
297. 

The  proceedings  on  the  attachment  of  a  vessel,  or  a  share 
therein,  when  no  claim  is  made  by  a  third  person,  has  been 
noticed  in  a  previous  part  of  this  section.  See  letter  a,  arvte. 
But  where  such  claim  is  made,  the  officer  who  issued  the  warrant 
oh  an  application  of  the  claimant,  made  within  thirty  days  from 
the  seizure,  may  cause  the  vessel  or  share  so  seized  to  be  valued 
by  three  disinterested  persons  designated  by  him.  Within  two 
days  after  the  appraisement  has  been  made  by  the  persons  so 
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appointed,  the  claimant  or  his  agent  may  execute  a  bond,  with 
sureties  to  be  approved  by  the  officer  granting  the  warrant,  to  the 
people  of  the  State,  in  a  penalty  double  the  amount  of  the 
appraised  value,  conditioned  that  in  a  suit  to  be  brought  on  such 
bond,  the  claimant  will  establish  that  he  was  the  owner  of 
snch  vessel  or  share  at  the  time  of  the  seizure,  and  in  case  of  his 
failure  to  do  so,  that  he  will  pay  the  amount  of  such  valuation 
with  interest  from  the  date  of  the  bond  to  any  trustees  who  may 
be  appointed  on  such  attachment ;  or  in  case  none  are  appointed 
or  the  attachment  be  discharged,  to  the  debtor  or  his  personal 
representatives.    2  R.  S.  6,  §§  13, 14. 

Upon  such  bond  being  executed  and  delivered  to  such  officer, 
he  shall  order  the  vessel  or  share  so  seized  to  be  discharged  from 
the  attachment,  and  the  sheriff  shall  discharge  such  vessel  or 
share  accordingly.    Id.,  §  16. 

The  statute  provides  for  a  similar  appraisement  of  a  foreign 
vessel  or  a  share  therein,  on  an  application  based  on  the  affidavit 
of  any  person  who  will  swear  that  he  is  the  owner  thereof,  or 
that  he  is  the  agent  of  such  owner,  and  that  he  verily  believes 
his  principal  to  be  the  owner  of  the  property  attached. 

The  application  must  be  made  on  notice  to  the  attaching 
creditors.  2  R.  S.  6,  §§  18-24.  Within  three  days  after  the  return 
of  such  valuation  to  the  officer  who  directed  it,  the  attaching 
creditor  must  either  allow  the  discharge  of  such  property  from 
the  attachment,  or  execute  a  bond  to  the  claimant,  with  such 
sureties  as  such  officer  shall  approve,  in  double  the  amount  of 
the  valuation,  with  a  condition  to  prosecute  such  attachment 
to  effect,  and  to  pay  such  damages  as  may  be  recovered  against 
them  for  seizing  the  property,  in  any  suit  brought  against  them 
within  three  months  from  the  date  of  the  bond,  if  it  shall  appear 
in  such  suit  that  the  attached  property,  at  the  time  of  the  issuing 
of  the  warranty  belonged  to  the  claimant.     Id.,  §§  22,  23. 

Alter  the  attachment  and  appraisement  of  a  foreign  vessel,  no 
other  warrant  can  issue  against  the  same  vessel,  as  being  the 
property  in  whole  or  in  part  of  the  same  debtor  until  the  above 
security  has  been  given  by  the  applicant.    Id.,  §  24. 

If,  after  the  execution  of  any  bond  by  an  attaching  creditor, 
the  attachment  shall  be  discharged  or  the  proceedings  cease, 
through  omission  to  appoint  trustees,  the  debtor  or  his  agent 
shall  be  entitled  to  claim  the  vessel,  share  or  interest,  or  the  pro- 
ceeds, if  the  same  has  been  sold,  only  on  his  discharging  the  bond 


174  ATTACHMENT. 


Bond  apon  claiming  an  American  vessel,  or  a  share  therein. 

executed  by  the  creditor,  or  executing  a  similar  one  conditioned 
to  indemnify  such  creditor  against  all  charges  and  expenses  result- 
ting  from  such  bond.  Id.,  §  26.  If  the  debtor  does  not  discharge 
the  bond  or  indemnify  the  creditor  within  a  month  from  the  time 
he  became  entitled  to  claim  such  vessel,  such  vessel  may  be  sold 
by  the  sheriff  under  an  order  of  the  judge  granting  the  attach- 
ment, Und  the  proceeds  paid  to  the  attaching  creditor  for  his 
indemnity.    Id.,  §  26. 

Bond  upon  claiming  an  American  vessel,  or  a  share  therein. 

Know  all  men  by  these  presents,  that  we,  A  B,  of  the 
of  ,  of  the  ,  by  occupation  a         ,  and  C  D,  of 

the  ,  of  of  the         ,  by  occupation  a  ,  and  E  S, 

of  the  of  of  the  ,  by  occupation  a  ,  are 

held  and  firmly  bound  in  the  sum  of  dollars,  to  be  paid  to 

the  people  of  the  State  of  New  York,  for  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors, 
administrators  and  assigns,  jointly  and  severally,  firmly  by 
these  presents. 

Sealed  with  our  seals,  and  dat«d  this  day  of  ,  18    . 

The  condition  of  this  obligation  is  such  that  if  the  above- 
named  A  B  shall  establish  in  an  action  to  be  brought  on  this 
bond,  that  he  was  the  owner  of  the  {designate  vessel)  heretofore 
seized  under  a  warrant  of  attachment,  granted  by  Hon.  , 

a  justice  of  the  supreme  court,  by  the  sheriff  of  the  (city  and) 
count V  of  (New  York)  at  the  time  of  such  seizure ;  or  in  case  the 
said  A  B  shall  fail  to  establish  such  ownership  on  his  part  as 
aforesaid,  if  he  shall  pay  on  demand  the  sum  of  {the  valuation) 
with  interest  from  the  date  of  this  bond,  to  the  sheriff  of  the  (city 
and)  county  of  (New  York),  or  in  case  the  attachment  aforesaid 
be  discharged,  to  Y  Z,  defendant,  or  his  executors,  adminis- 
istrators  or  assigns ;  then  this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  )  {Signatures. ) 

the  presence  of  j 

( Witness.) 

{Justification  and  axikowledgment.) 

Order  for  discharge  of  vessel  from  aitachment. 

{Title  of  cau^e.) 

A  warrant  of  attachment  having  been  granted  by  me  against 
the  property  of  the  defendant  in  this  action,  and  the  {designate 
vessel)  having  been  seized  by  the  sheriff  of  tne  (city  and)  countv 
of  (New  York),  under  and  by  virtue  of  such  warrant,  which. 
vessel  is  claimed  by  A  B,  of  ,  as  his  property,  and  a  sufficient 
bond  having  been  given  according  to  the  statute. 
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Ordered:  That  the  said  {designate  vessel)  be  discharged  from 
attachment  under  the  warrant  aforesaid,  and  that  the  sheriff 
deliver  the  same  to  the  said  A  B. 

{Date.)  ^  {Signature.) 

Affidavit  by  a^ent  of  owner  of  foreign  vessel. 

{Title  of  cause.) 
{ Venice.) 

0  K,  being  duly  sworn,  says  : 

I.  That  he  resides  in  the  (city)  of  (New  Tork^,  and  that  he  has 
been  for  years  past  the  agent  of  A  B  of  ,  and 
that  said  A  B  is  not  now  in  this  State,  and  has  not  been  within 
the  same  for              past,  but  resides  at              aforesaid. 

II.  That  this  deponent  has  had  the  consignment  of  the  {desig- 
TuUe  vessel)  on  every  occasion  that  she  has  visited  this  port  for 

years  past,  and  has  attended  to  the  loading  and  unloading, 
chartering  and  freighting  of  the  said  vessel,  and  has  collected 
freight  money  due  upon  ner  car^o  on  every  such  occasion,  and 
has  always  followed  the  instructions  of  the  said  A  B  in  reference 
thereto,  and  accounted  to  him  for  moneys  received  on  account 
of  said  vessel,  and  to  no  other  person  whatever  ;  except  to  the 
captain,  whose  name  is  ,  under  the  instructions,  and  as 

the  agent  of  the  said  A  B. 

III.  That  this  deponent  is  informed,  and  for  the  above  and  many 
other  reasons  verily  believes,  that  the  said  vessel  belongs  solely 
and  exclusively  to  the  said  A  B,  and  that  T  Z,  the  defendant  in 
the  above-entitled  action,  has  not  now,  had  not  at  the  time  the 
attachment  issued  in  the  above  cause,  and  never  had  any  right, 
title,  claim,  share  or  interest  in  or  about  the  said  vessel  or  appur- 
tenances. 

rV.  That  on  or  about  the  day  of  ,  the  sheriff  of 

the  (city  and)  county  of  (New  York),  seized  upon  tne  said  vessel, 
and  claims  to  hold  the  same  by  virtue  of  a  warrant  of  attach- 
ment granted  in  the  cause  aforesaid,  by  ,  a  justice  of  the 
(supreme)  court. 

V.  That  the  said  vessel  does  not  belong  to  any  port  in  the 
United  States,  but  to  a  foreign  port,  to  wit,  the  port  oi 

{Jurat.)  {Signature.) 

Order  to  show  cause  upon  ah&ve  affidavit. 

{TiUe  of  cause.) 

Upon  the  affidavit  of  O  K  hereunto  annexed,  let  the  plaintiff 

or  his  attorney  show  cause  before  me  at  chambers,  at  the  , 

in  ,  on  the  day  of  ,  18    ,  at  o'clock  in 

the  forenoon,  why  the  vessel  mentioned  in  the  said  affidavit 

,  should  not  be  valued,  and  the  plaintiff  be  required  to  execute  a 
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bond  according  to  the  statute,  or  the  said  vessel  be  delivered  up 
to  the  claimant  thereof. 

(Date.)  {Signature.) 

Bond  hy  jpUmdiff  to'claiTnavi  of  a  foreign  vessel. 

Know  all  men  by  these  presents,  that  we,  C  D,  E  P  and 
G  H,  all  of  the  (city  of  New  York),  are  held  and  firmly  bonnd 
unto  A  B  {the  clamaint)^  in  the  sum  of  dollars  {double  the 

valuaiion\  for  which  payment,  well  and  truly  to  be  made,  we 
bind  ourselves,  our  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the  day  of  ,  18    . 

Whereas,  The  above-bounden  C  D  has  commenced  an 
action  against  Y  Z,  in  which  action  an  attachment  has  been 
granted  against  the  property  of  the  said  Y  Z,  by  (one  of 

the  justices  of  the  supreme  court),  in  pursuance  of  chapter  four, 
title  seven,  of  part  two  of  the  Code  of  Procedure ; 

And  whereas,  the  sheriff  of  tiie  (city  and)  county  of  (New 
York)  has,  under  and  by  virtue  of  the  same,  seized  a  certain 
vessel  called  the  ,  belonging  to  a  foreign  port,  to  wit,  the 

port  of  ,  of  which  vessel  tne  said  A  S  claims  to  be  the 

owner ; 

And  whereas,  upon  such  claim  being  made  in  due  form  of 
law,  appraisers  were  duly  appointed,  who  have  valued  the  said 
vessel  with  her  appurtenances,  at  the  sum  of  '  dollars,  and 
three  days  not  having  elapsed  since  such  valuation  was  made : 

Now,  THEREFORE,  the  couditiou  of  this  obligation  is  such 
that  if  the  said  C  D  shall  prosecute  to  effect  the  action  in  which 
such  attachment  aforesaid  was  issued,  and  shall  pay  all  such 
damages  as  may  be  recovered  in  an  action  to  be  brought  upon 
this  obligation  within  three  months  from  the  date  hereof,  if  it 
shall  appear  in  such  suit  that  the  above-named  A  B  was  the 
owner  of  the  said  vessel  at  the  time  the  said  attachment  issued ; 
then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  virtue. 

In  witness  whereof  we  have  hereunto  set  our  hands  and  seals, 
the  day  and  year  first  above  written. 

{Signatures  and  seals.) 
Sealed  and  delivered  in  the  ) 

presence  of  f 

{Justification  amd  acknouiledgmefnt.) 

Order  discJiarging  foreign  nessel  from  ottacTmieTit  for  want 

of  a  bond. 
{Title  of  cause.) 

On  reading  and  filing  the  return  of  the  appraisers  heretofore 
appointed  by  me,  to  value  the  foreign  vessel  ,  according  to 

the  statute,  and  upon  due  proof  bf  service  of  notice  of  such 
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return  upon  the  plaintiff's  attorney  in  this  cause,  and  no  bond 
having  been  submitted  to  me  for  approval  within  three  days  after 
such  service  : 

Osdered:  That  the  said  vessel  be  discharged  from  attachment 
by  the  sheriff  of  the  (city  and)  county  of  (New  York),  and 
dehvered  up  to  A  B,  or  his  agents,  according  to  law. 

{Date.)  {Sigriature.) 

y.  Effect  of  attachment.    The  mere  issuing  of  an  attachment 
does  not,  in  itself,  create  an  absolute  lien  on  the  property  desig« 
nated  in  the  warrant.    KuhVman  v.  Orser^  5  Duer,  242 ;  BurTc- 
Tiardt  v.  McOleUan^  15  Abb.  243,  note ;  Rodgers  v.  Bonner ^  55 
Barb.  9 ;  Learned  v.  Yandeaburghy  7  How.  379  ;  S.  C.  affirmed,  8 
id.  77.    This  is  true  of  both  real  and  personal  property.    But 
on  the  service  of  the  warrant  the  attachment  becomes  a  condi- 
tional lien  on  both  the  personal  and  real  estate  attached,  and  on 
the  rendition  of  judgment  in  favor  of  the  attaching  creditor 
becomes  absolute,  relating  back  to  the  time  of  levying  the 
attachment,  and  taking  its  priority  from  that  date.     Wilson  v. 
Forsyth^  24  Barb.  105 ;  American  Exchange  Bank  v.  Morris 
Canal  and  BanMng  Co.y  6  Hill,  362.    But  where  several  attach- 
ments have  been  served  upon  the  same  property ^  the  priority  of 
their  respective  liens  must  be  determined  by  the  order  in  which 
they  were  delivered  to  the  sheriff ;  and  the  attachment  first  deliv- 
ered will  be  entitled  to  priority  over  one  subsequently  delivered 
but  first  served.     Tale  v.  Demick^  20  How.  430 ;  S.  C,  12  Abb. 
379 ;  Learned  v.  Yand&nhurgh^  7  How.  379 ;  S.  C.  affirmed,  8  id. 
77.    But  this  rule  of  priority  applies  only  where  the  same  prop- 
erty of  the  same  defendant  is  levied  on  under  successive  war- 
rants, and  not  where  different  property  of  the  same  defendant 
is  so  attached.    Thus,  where  four  successive  attachments  are 
dehvered  to  the  sheriff,  and  levied  upon  the  same  personal  prop- 
erty, the  proceeds  of  the  sale  of  such  property  must  be  applied 
to  extinguish  the  demands  of  such  attaching  creditors,  in  the 
order  in  which  their  attachments  were  delivered  to  the  sheriff. 
But  where  the  fifth  creditor  delivers  an  attachment  to  the  sheriff, 
immediately  after  those  levied  on  personal  property,  and  this 
subsequent  attachment  is  levied  on  the  debtor's  real  estate,  the 
fifth  creditor  will  be  entitled  to  have  the  proceeds  of  the  sale  of 
such  real  estate  applied  to  extinguish  his  demand,  irrespective  of 
the  demands  of  prior  attaching  creditors.     Ransom  v.  Halcotty 
18  Barb.  56  ;  S.  C.,  9  How.  119.    But  to  render  the  priority  of  the 
Vol-,  n.  —  23  '• 
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lien  acquired  by  the  first  delivery  of  an  attachment  to  the  sheriflF 
available  as  against  subsequent  liens  acquired  on  the  same  prop- 
erty by  other  attaching  creditors,  the  creditor  entitled  to  priority 
must  retain  it  by  obtaining  a  judgment  in  the  attachment  suit  in 
due  form  and  course  of  law,  and  by  issuing  an  execution  thereon, 
charge  the  property  therewith.  The  first  attaching  creditor  can- 
not, by  agreement  with  his  debtor,  take  all  the  attached  property 
in  satisfaction  of  his  claim,  and  discontinue  his  suit  without  the 
consent  of  the  other  creditors.  He  can  acquire  no  title  to  the 
property  under  the  agreement  as  against  the  other  creditors,  and 
the  lien  of  the  attachment  will  be  lost  by  the  discontinuance 
of  the  action.    Brandon  Iron  Co.  v.  Oleason^  24  Vt.  228. 

A  prior  attachment  which  is  fraudulent,  or  amounts  to  a  fraud 
on  the  rights  of  other  creditors,  may  be  set  aside  on  an  appli- 
cation by  such  other  attaching  creditor.  Reed  v.  Ennis^  4 
Abb.  393. 

By  the  service  of  a  warrant  of  attachment,  the  plaintiff  ceases  to 
be  a  mere  creditor  at  large,  and  is  considered  as  having  a  specific 
lien  on  the  property  attached,  and  the  sheriff,  as  his  bailee,  has  a 
like  lien.  Rinchey  v.  StryTcer,  26  How.  75 ;  S.  C,  28  N.  T.  (1  Tiff.) 
46  ;  31  N.  T.  (4  Tiff.)  140.  But  the  title  to  the  attached  property 
is  still  in  the  defendant,  and  he  may  alienate  it  at  his  pleasure, 
subject  to  the  lien  of  the  attachment.  Neither  does  the  attaching 
creditor  acquire  any  property  in  the  goods  attached  ;  nor  can  he 
sell  them  before  judgment  and  execution,  and  then  only  by  order 
of  the  court,  or  the  judge  who  issued  the  warrant.  McKay  v. 
narrower^  27  Barb.  463  ;  Denny  v.  Willard^  11  Pick.  519 ; 
ArnMd  v.  Brown^  24  id.  89  ;  Ooddard  v.  PerJcins^  9  N.  H.  488. 

So  clearly  is  the  general  property  in  the  goods  attached  still  in 
the  defendant,  that,  if  they  should  be  destroyed  without  the  fault 
of  the  plaintiff,  or  the  sheriff,  the  loss  would  fall  upon  the  defend- 
ant, and  he  will  be  still  liable  for  the  plaintiff's  claim.  McBride 
V.  Farmers'  Bank,  28  Barb.  476 ;  S.  C,  7  Abb.  347.  The  attach- 
ing creditor  does  not  acquire,  by  his  attachment,  a  lien  superior 
to  that  previously  secured  by  other  parties  for  advances  on  the 
property  attached ;  nor  can  he  take  possession  of  it  before  sucli 
prior  lien  is  discharged.  He  may,  however,  attach  property 
subject  to  a  lien,  in  the  manner  provided  by  section  235,  but  ho 
will  not  acquire  thereby  any  greater  interest  or  right  therein 
than  the  defendant  had  at  the  time  of  the  seizure,  nor  will  he  be 
able  to  hold  any  rights  of  the  defendant  acquired  after  the 
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service  of  the  warrant.  Frost  v.  WiUard^  9  Barb.  440  ;  Brownell 
V.  Carrdey^  3  Duer,  9 ;  Crocker  v.  Pierce^  31  Me.  177 ;  JReeves 
V.  Johnson,  7  Halst.  29. 

k.  Custody.  The  duty  of  the  sheriff  on  seizing  property 
under  a  warrant  of  attachment  is  to  retain  the  same  in  his  posses- 
sion to  answer  any  judgment  which  may  be  obtained  in  the 
action  in  which  the  warrant  issued.  Code,  §  232.  The  court 
may  order  the  property  to  be  sold,  if  it  is  of  a  perishable  nature, 
and  the  custody  of  the  sheriff  will  then  be  transferred  to  the  pro- 
ceeds of  the  sale.  2  B.  S.  4,  §  8.  But  with  this  exception  the 
sheriff  is  required  to  safely  keep  the  property  attached  until  it  is 
sold  on  execution  in  satisfaction  of  the  judgment  rendered  in  the 
action.  McKay  v.  narrower,  27  Barb.  463 ;  Dodge  v.  Porter,  13 
Abb.  253 ;  S.  C,  8  Bosw.  696.  In  no  case,  unless  it  appears  that 
the  sheriff  and  his  sureties  are  irresponsible,  can  he  be  compelled 
to  part  with  the  property  attached.  The  court  or  judge  who 
issned  the  warrant  of  attachment  has  not  the  power  to  divest  the 
officer  executing  it,  of  the  custody  of  the  property  seized,  even 
by  an  order  to  pay  the  proceeds  into  court.  lb.  Neither  is  it  the 
dnty  of  the  sheriff,  on  the  expiration  of  his  term  of  office,  to 
deliver  to  his  successor  in  office,  property  attached  by  him  prior 
to  the  expiration  of  his  term,  nor  can  he  be  made  liable  for  a 
refusal  to  so  deliver  it.  The  execution  issued  upon  the  final 
judgment  in  such  cases  should  be  a  special  one,  directed  to  the 
former  sheriff  and  not  to  his  successor.  McKay  v.  Harrower, 
27  Barb.  463.  By  the  levy  of  an  attachment,  the  sheriff,  as 
bailee  of  the  plaintiff,  acquires  a  specific  lien  on  the  property 
attached,  sufficient  to  enable  him  to  protect  the  rights  he  has 
acquired.  The  principle  is  well  settled  that  an  officer  gains  such 
a  special  interest  in  it  that  he  can  maintain  an  action  for  it,  so 
long  as  he  continues  liable  to  the  attaching  creditor  for  the 
same,  or  to  th^  owner  for  its  return  upon  the  dissolution 
of  the  attachment,  and  no  longer.  Collins  v.  Smith,  16  Vt. 
9.  He  may  bring  trover,  trespass  or  replevin  against  any 
person  depriving  him  of  his  possession  while  his  liability  con- 
tinues {Barker  v.  Binninger,  14  N.  Y.  (4  Kern.)  270 ;  Lockwood 
y-  BvU,  1  Cow.  322 ;  Barker  v.  Miller,  6  Johns.  195 ;  Dezell  v. 
OdeU,  3  Hill,  215 ;  Lovyry  v.  Walker,  5  Vt.  181 ;  Lathrop  v. 
Blake,  23  N.  H.  46  ;  Brovmell  v.  Manchester,  1  Pick.  232 ;  Badn 
lam  V.  Thicker,  id.  389 ;  Perley  v.  Foster,  9  Mass.  112 ;  Gordon 
V.  Jennej/j  16  id.  465) ;  and  the  sheriff  alone  can  maintain  this 
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action.  The  plaintiff,  in  whose  favor  the  warrant  is  executed,  has 
no  such  right.  Skinner  v.  Stuart^  39  Barb.  206  ;  S.  C,  24  How. 
489  ;  15  Abb.  391.  But  while  the  sheriff  is  protected  in  the  cus- 
tody of  the  attached  property,  he  will  not  be  protected  in  any 
abuse  of  his  power,  such  as  an  examination  of  books  and  papers 
seized  under  the  warrant,  or  any  omission  of  his  duty  in  not  pre- 
venting others  from  so  doing.  EergTrian  v.  Dettlebach^  11 
How.  46. 

I.  Receiptor.  It  is  customary  in  this  and  the  New  England 
States,  for  an  officer  who  has  attached  personal  property  to  dis- 
j)ense  with  his  individual  custody  of  the  chattels,  by  delivering 
them  to  a  third  person,  taking  from  him  a  written  acknowledg- 
ment of  the  receipt  of  the  goods,  with  a  promise  to  re-deliver 
them  to  the  officer  on  demand.  This  third  party  who  becomes 
the  bailee  of  the  attached  property  is  usually  termed  a  receiptor. 
In  common  practice,  this  bailee  of  the  attached  property  is  a 
friend  of  the  defendant,  although  even  the  plaintiff  may  lawfully 
become  a  receiptor.  TomLinson  v.  Collins^  20  Conn.  364.  In  no 
case  is  it  obligatory  upon  the  sheriff  to  divest  himself  of  the  cus- 
tody of  the  attached  property.  McKay  v.  Harrower^  27  Barb. 
463.  He  may  retain  it  in  his  own  custody,  in  all  cases,  if  he  so 
desires,  but  this  course  would  often  subject  him  to  great  incon- 
venience. And,  in  many  cases,  the  interest  of  both  plaintiff  and 
defendant  requires  that  the  attached  property  should  be  delivered 
to  some  person  who  will  be  responsible  therefor.  But  the  prac- 
tice, although  convenient,  and  in  every  sense  lawful,  has  no 
origin  in  statutory  provisions,  and  is  subject  to  no  particular 
rules.  Rurdett  v.  BeU^  5  N.  H.  433.  The  practice  is  probably 
as  old  as  that  of  making  seizures  upon  attachments.  It  is,  in  its 
nature,  a  simple  deposit,  a  delivery  of  the  property  to  be  kept 
by  the  depository  without  compensation,  until  called  for  by  the 
attaching  officer.  No  particular  agreement  is  necessary,  and  no 
writing  is  required.  Where  a  writing  is  given,  its  most  natural 
form  is  that  of  a  simple  receipt,  admitting  that  the  articles  enu- 
merated therein  had  been  delivered  by  the  officer  to  the  receiptor 
for  safe  keeping,  and  that  they  are  to  be  returned  on  request 
There  is,  ordinarily,  nothing  in  a  receipt  which  changes  the 
duties  or  obligations  of  the  parties  from  what  they  would  be  on 
a  simple  deposit,  without  any  writing  whatever.  But  it  may 
contain  stipulations  in  relation  to  various  matters  on  one  side  or 
the  other,  varying  the  obligations  and  duties  imposed  by  law  on 
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depositaries.  The  service  of  keeping  the  property  may  not  be 
gratuitous,  and  the  amount  of  care  assumed,  and  of  the  risk 
incurred  by  the  bailee,  may  be  varied  by  the  agreements  of  the 
parties.  But,  usually,  the  sole  advantage  of  a  writing  is  that  it 
contaias  evidence  of  facts,  which,  in  the  event  of  any  controversy, 
might  be  otherwise  difficult  to  prove.  PTteVps  v.  CHlchrist^  28 
N.  H.  266 ;  Dezell  v.  OdeU,  3  Hill,  215. 

A  person  who  receipts  goods  wliich  have  been  levied  upon  by 
the  ^eiiff  may  maintain  action  therefor  against  strangers  who 
wrongfully  take  them  from  him,  although  he  has  sometimes 
been  called  the  servant  or  agent  of  the  sheriff.  But  he  holds  the 
goods  in  his  own  name  and  does  not  act  concerning  them  in  the 
name  of  the  sheriff.  He  holds  them  as  the  bailee  of  the  sheriff, 
and  has  such  a  possession  and  interest  in  them  as  entitles  him 
to  sue  for  them  when  wrongfully  dispossessed.  T^ervyiUiger  v. 
Wheder,  35  Barb.  620 ;  Miller  v.  AdsU,  16  Wend.  335 ;  Com- 
merciaZ  Bank  of  Penn.  v.  Union  Bank  of  New  Tork,  19  Barb. 
391-399  ;  Thayer  v.  HutcJiinsony  13  Vt.  504 ;  Burrows  v.  Stod- 
dardj  3  Conn.  160 ;  Poole  v.  Symonds^  1  N.  H.  289 ;  Whitney  v. 
FarweU,  10  id.  9. 

The  duty  of  the  receiptor  is  to  keep  the  property  and  take 
reasonable  care  of  it  while  in  his  custody.  He  cannot  be  required 
to  exercise  more  than  ordinary  care,  dross  v.  Brovm^  41  N.  H. 
283.  At  any  time,  while  liable  to  the  sheriff  on  his  receipt,  he 
naay  redeliver  the  property  to  the  sheriff  in  discharge  of  his 
receipt,  in  the  same  manner  and  to  the  same  effect  as  bail  may 
deliver  up  their  principal  in  discharge  of  their  undertaking. 
Bcmd  V.  Padelf(yrd^  13  Mass.  394 ;  Merrill  v.  Curtis^  18  Me. 
272.  The  remedy  of  the  sheriff  to  enforce  the  re-delivery  of 
goods  in  the  hands  of  the  receiptor  is  by  re-taking  them,  or  by 
action  on  the  receipt.  This  right  of  action  accrues  immediately 
upon  a  demand  of  the  goods  by  the  attaching  officer,  and  a  refusal 
or  a  failure  to  deliver  the  same  on  the  part  of  the  bailee.  Dezell 
V. OtfeB,  3  Hill, 215 ;  acottY.  W7iittemarey2r'S.'E.S09i  Pagev. 
ThraUy  11  Vt.  230. 
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ARTICLE  V. 

PKOOEEDINGS  AFTEE  SERVICE  OF  ATTAOHMEKT. 

Seetion  1.  Yacating  attachment. 

a.  For  irregularity.  The  Code  provides  two  modes  by  which 
a  defendant  may  obtain  the  discharge  of  an  attachment :  1.  By 
motion  to  have  the  attachment  vacated.  2.  By  giving  counter 
secnrity  to  the  plaintiff.  The  first  proceeding  is  appropriate 
when  the  defendant  seeks  relief  on  the  ground  that  the 
plaintiff's  proceedings  were  irregular,  or  that  the  warrant  was 
improvidently  granted. 

The  second  proceeding  is  appropriate  where  the  defendant 
does  not  seek  to  impeach  the  regularity  of  the  plaintiff's  pro- 
ceedings, or  deny  that  the  case  was  one  in  which  a  warrant 
might  properly  issue  on  the  merits ;  but  where  the  defendant 
desires  to  retain  the  control  of  the  attached  property.  The 
procedure  in  the  latter  class  of  cases  will  be  found  in  the  next 
section. 

Prior  to  the  amendment  to  the  Code  in  1857,  the  only  author- 
ized mode  of  procuring  the  discharge  of  an  attachment  was  by 
giving  security.  By  the  amendment  of  section  240  in  that  year, 
authority  was  given  for  what  had  before  been  the  practice  of  the 
courts,  viz. :  the  discharge  of  attachments  for  irregularities  on 
the  motion  of  the  defendant.  The  amendment  consisted  in 
adding  to  section  241  the  provision  that  in  all  cases  the  defendant 
may  move  to  discharge  the  attachment  as  in  the  case  of  other 
provisional  remedies. 

&.  Affidavits  in  support  of  the  motion.  The  language  of  sec- 
tion 241  of  the  Code,  as  amended,  seems  to  indicate  the  intention 
of  the  legislature  not  only  to  permit  the  defendant  to  move  for  the 
discharge  of  the  attachment  against  his  property,  as  in  the  case 
of  an  arrest  he  might  move  to  vacate  the  order  under  which  he 
was  held  in  custody,  but  also  to  permit  him  to  move  under 
similar  rules  and  provisions  as  those  applicable  to  other  pro- 
visional remedies.  Brewer  v.  Tucker,  13  Abb.  76.  If  he  seeks 
to  obtain  a  discharge  of  the  attachment  on  the  ground  of  the 
insufficiency  of  the  papers  on  which  the  warrant  issued,  he 
should  move  on  those  papers  only  ;  but  if,  on  the  other  hand, 
he  bases  his  motion  on  the  falsity  of  the  affidavits  upon  which, 
the  attachment  was  granted,  the  absence  of  truth  in  the  original 
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affidavits  should  be  made  to  conclusively  appear  by  counter 
affidavits.     See  letter/,  post^  186. 

c.  Affidavits  in  opposition  to  the  motion.  The  right  of  the 
plaintiff  to  introduce  additional  affidavits  upon  the  argument 
in  support  of  the  papers  upon  which  the  vTarrant  of  attachment 
iflsned,  is  dependent  upon  the  papers  upon  which  the  defendant 
moves  to  vacate  the  attachment.  If  the  motion  to  vacate  the 
attachment  is  founded  upon  affidavits  on  the  part  of  the  defend- 
ant^ the  plaintiff  may  read  counter  affidavits  in  opposition  to  the 
motion.  But  where  the  motion  is  founded  solely  upon  the  affi- 
davits upon  which  the  attachment  was  granted,  no  additional 
affidavits  in  support  of  the  original  application  can  be  allowed. 
In  such  case  the  attachment  must .  stand  or  fall  upon  the  facts 
originally  presented  to  the  judge  for  the  warrant.  Tates  v. 
N&rth,  44  N.  T.  (5  Hand)  271 ;  HiU  v.  Bond,  22  How.  272 ; 
Brewer  v.  Twcker,  13  Abb.  76  ;  Dicker  son  v.  Benham,  20  How. 
343;  S.  C,  12  Abb.  168. 

But  where,  since  the  original  application  was  made,  there  has 
been  a  change  in  the  condition  of  the  parties,  such  as  a  general 
assignment  for  the  benefit  of  creditors,  opposing  affidavits  will 
be  allowed,  not  in  sjipport  of  the  original  application,  but  to 
show  a  change  in  the  relation  of  the  parties  which  affects  the 
right  to  make  the^motion.  lb. 

m 

Notice  of  motion  to  discharge  attach/merd. 

{TUle  of  cause.) 

TaJce  notice,  that  on  the  annexed  affidavit,  and  on  the  plead- 
ings, and  proceedings  in  this  action,  I  shall  apply  at  the  next 
special  term  of  this  court,  to  be  held  at  ,  in  the 

01  ,  on  the  day  of  ,  187    ,  at  o'clock 

in  the  noon,  or  as  soon  thereafter  as  counsel  can  be  heard 

for  an  order  vacating  and  discharging  the  attachment  issued  in 
this  action  {if  for  irreavlarUy  add)  upon  the  ground  that 
{fpecyfy  the  irregylarit%^  and  for  such  other  and  further  relief 
as  may  be  just,  with  the  costs  of  this  motion. 

(Date.)  Yours,  etc., 

{Bignatwre  of  d^endaTtPs  attorney.) 
{Addressed  to) 

Pladnt^^  s  attorney. 

d.  Motion.  The  Code  contains  no  express  limitation  as  to  the 
time  within  which  a  motion  must  be  made  to  set  aside  an  attach- 
ment. The  motion  may  be  made  after  judgment  entered  and 
execution  issued,  as  well  as  before  these  events.    Were  it  other- 
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wise,  great  injustice  might  be  successfully  accomplished  by  means 
of  an  irregular  attachment.  Bowen  v.  First  NaMonal  BavJc  of 
Medina^  34  How.  408 ;  Tfiompson  v.  Oulver^  24  id.  286 ;  S.  C, 
38  Barb.  442 ;  15  Abb.  97. 

But  where  the  motion  is  based  on  a  mere  irregularity  the 
motion  should  be  made  at  the  earliest  opportunity,  or  good  cause 
shown  for  the  delay.  Lawrence  v.  Jones^  15  Abb.  110.  But 
this  rule  does  not  apply  to  motions  for  relief,  which  affect  the 
substantial  rights  of  the  parties.  BiDezey  v.  BarUett^  3  Abb. 
N.  S.  444.  The  giving  of  an  undertaking  to  obtain  the  return  of 
the  property  attached  will  not  preclude  the  defendant  from 
moving  to  set  aside  the  attachment,  either  for  irregularity  or  on 
the  merits.     OarhvU  v.  Havff^  15  Abb.  189. 

The  defendants  in  an  attachment  may  in  all  cases  move  to 
discharge  it ;  but  this  privilege  is  not  so  extended  as  to  allow  a 
subsequent  attachment  creditor  to  move  to  vacate  the  prior 
attachment  on  the  ground  that  it  was  irregularly  issued.  It 
is  a  general  rule  that  no  party  can  take  advantage  of  the  want 
of  regularity  in  the  issuing  of  an  attachment  under  the  Code, 
other  than  a  party  to  the  action  in  which  the  attachment  issues, 
and  who  is  injuriously  affected  by  it.  Tracy  v.  First  NaMonal 
Bank  of  Selma,  37  N.  T.  (10  Tiff.)  523  j  S.  C,  5  Trans.  App.  14 ; 
IsJiamY.  KetcTium^  46 Barb.  43 ;  affirming  S.  C,  1  Abb.  N.  S.  167 ; 
Matter  of  Chriswold^  13  Barb.  412.  The  only  case  in  which  a 
subsequent  attaching  creditor  can  move  to  set  aside  an  attach- 
ment prior  to  his  own,  is  where  such  prior  attachment  is  founded 
on  fraud,  or  amounts  to  a  fraud  upon  the  rights  of  other  cred- 
itors. Reed  v.  Fnnis^  4  Abb.  393.  It  is  a  general  rule  that,  to 
entitle  a  party  to  the  action  to  move  to  vacate  an  attachment,  he 
must  possess  some  right  or  interest  that  may  be  injuriously 
affected  by  the  remedy.  Thus,  one  who  has,  by  any  absolute 
sale,  parted  with  his  entire  interest  in  property  subsequently 
levied  upon  under  an  attachment  against  him,  cannot  be  injuri- 
ously affected  by  an,  attachment,  and,  consequently,  he  cannot 
move  to  have  it  vacated.  Furraan  v.  WaUer^  13  How.  348.  But 
if  he  has  still  a  reversionary  interest  remaining  in  the  property 
attached,  such  interest  will  be  sufficient  to  support  the  motion. 
Thus,  one  who  ha6  assigned  his  property  in  trust  for  the  pay- 
ment of  his  debts  has  an  ultimate  reversion  in  the  property  after 
his  debts  are  paid  that  may  be  injuriously  affected  by  the 
attachment,  and  he  may  move  to  have  the  attachment  vacated. 
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Dickerson  v.  Benham^  20  How.  343  ;  S.  C,  12  Abb.  158 ;  affirming 
S.  C,  19  How.  410  ;  10  Abb.  390  ;  Brewer  v.  Tucker,  13  id.  76  ; 
Gdsherie  v.  Apple^  14  id.  64.  An  attachment  granted  by  a  judge 
out  of  court,  on  an  e^r  parte  application,  may  be  vacated  by 
the  same  judge  on  a  similar  application.  Cpde,  §  324 ;  Rogers 
T.  McElTume,  20  How.  441 ;  S.  C,  12  Abb.  292 ;  Oayuga  County 
Bank  v.  Warfield,  13  How.  439.  But  when  the  application  to 
vacate  is  made  to  any  other  judge,  it  must  be  on  motion  to  the 
court,  and  on  the  usual  eight  days'  notice  to  the  plaintiff.  lb. 

A  county  judge  has  no  authority  to  hear  a  motion  made  on 
notice  to  the  adverse  party.  Neither  has  a  judge  of  the  supreme 
court  power  to  vacate  an  order  at  chambers,  except  where  the 
order  was  granted  by  him,  and  upon  an  ex  parte  application, 
lb. ;  ParmeTtter  v.  Roth,  «  Abb.  N.  S.  385. 

As  a  general  rule,  all  attachments  granted  upon  affidavits, 
which  do  not  set  forth  any  material  facts  upon  knowledge,  but 
only  on  information  and  belief,  will,  on  a  proper  application,  be 
vacated  as  irregular.  HiU  v.  Bond,  22  How.  272 ;  Brewer  v. 
Tacker,  13  Abb.  76. 

And  where  the  affidavits  of  both  parties  show  that  the  plaintiff 
could  not  have  known  the  facts  to  which  he  swore  positively  in 
the  affidavit  on  which  the  attachment  was  granted,  and  there  is 
no  prei)onderance  of  evidence  introduced  by  the  plaintiff  on  the 
motion  to  sustain  it,  the  attachment  will  be  discharged.  O^ReiUy 
V.  Freel,  37  How.  272. 

It  is  not  necessary  that  the  defendant  should  appear  generally 
in  the  action  in  order  to  set  aside  <  an  attachment.  A  limit^ 
appearance  for  the  purpose  of  the  motion  only  will  be  sufficient. 
Mdnice  v.  OouZd,  1  Abb.  N.  S.  265.  And  where  in  an  action 
in  which  an  attachment  has  been  granted,  the  defendant  has 
allowed  judgment  to  be  taken  by  default^  the  fkct  that  judgment 
80  obtained  was  allowed  to  stand  as  security,  as  a  condition  of 
o])ening  such  default,  will  not  preclude  him  from  moving  to  set 
aside  the  attachment.  Zerega  v.  BervoUt,  7  Rob.  199 ;  S.  C, 
33  How.  129. 

On  granting  an  order  to  set  aside  an  attachment  for  irregu- 
larity, the  court  may  require  the  defendant  to  stipulate  as  a 
condition  of  granting  the  order  that  he  will  not  bring  any  action 
on  account  of  issuing  the  attachment,  but  will  be  limited  to  such 
redress  as  he  may  be  entitled  to  for  actual  damage  on  the  under- 
taking filed  when  the  attachment  was  granted.     Rigney  v. 

Vol.  IL— 24 


1 


186  ATTACHMENT. 


Order  vacating  attachment — Improvidentlj  issaed. 


IhUmadgCy  17  How.  666.  See  Decker  v.  Judson^  16  N.  T. 
(2  Smith)  439,  446.  Where  attachments  in  one  conrt  have  been 
vacated  for  irregularity,  and  the  actions  dismissed,  and  the  costs 
paid,  the  pendency  of  an  appeal  from  the  judgments  vacating 
the  attachments  and  dismissing  the  suits  does  not  preclude  the 
issuing  of  attachments  for  the  same  cause  in  subsequent  suits  by 
the  same  plaintiff  against  the  same  defendant,  in  another  court. 
HamUmd  v.  Wehle,  11  Abb.  N.  S.  447. 

e.  The  order.  When  the  motion  to  vacate  or  discharge  an 
attachment  for  irregularity  \i  gmnted,  the  order  will  direct  the 
sheriff  to  return  to  the  defendant  all  the  property  seized  by  virtue 
of  the  warrant,  and  any  and  all  proceeds  of  the  same.  Code, 
§240. 

Order  ndcaiing  attachTaeTvt. 

{Title  of  catLse.)  {CaptioUy  if  at  special  term.) 

On  the  annexed  notice  of  motion  and  the  affi^^'Vit  of         ,  and 

on  motion  of  ,  counsel  for  the  defendant  (after  hearing 

,  counsel  for  the  plaintiff : 

Obdered  :  That  the  attachment  issued  in  this  action  on  the 

day  of         5  18     ,  be  and  the  same  is  hereby  vacated  and 

discharged. 

And  it  is  fttrtheb  ordered,  That  anv  and  all  proceeds  of 
sales,   and  moneys  collected  by  the  said  sheriff,  and  all  the 

groperty  attached  remaining  in  his  hands,  be  paid  and  delivered 
y  him  to  the  said  defendant,  or  his  agent,  and  released  from 
the  attachment,  with  ten  dollars  coste  of  this  motion. 

(Date.)  {Signature.) 

f  Improvidently  issued.  There  is  a  distinction  worthy  of 
notice  between  issuing  an  attachment  improvidently,  and  issuing 
it  irregularly.  Where  an  attachment  is  irregularly  issued,  the 
defect  appears  upon  the  face  of  the  proceedings  ;  but  it  may  be 
improvidently  granted  when  the  proceedings  are  regular  upon 
their  face,  if  the  allegations  on  which  the  warrant  issued  were 
untrue.    See  Lovier  v.  Gilpin^  6  Dana,  821. 

Where  the  defendant  seeks  to  set  aside  an  attachment  on  the 
ground  that  it  was  improvidently  issued,  the  practice  and  pro- 
cedure will  be  the  same  as  on  a  motion  to  vacate  for  any  other 
irregularity,  except  that  the  motion  must,  from  the  necessity  of 
the  case,  be  made  on  affidavit  instead  of  on  the  papers  on  which 
the  warrant  was  granted.  On  a  motion  of  this  nature,  every 
allegation  essential  to  the  granting  of  an  attachment  may  be 
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denied  and  disproved.  Bosher  v.  RovlUer^  4  Abb.  396 ;  Matter 
of  Warner,  3  Wend.  424. 

The  plaintiff  may  meet  the  affidavits  of  the  defendant  with 
counter  affidavits  both  in  support  of  the  original  application, 
and  in  denial  of  the  allegations  of  the  defendant.  Code,  §§  206, 
226,  241 ;  Morgan  v.  Avery,  7  Barb.  656  ;  S.  C,  2  Code  R.  9, 
121 ;  Genin  v.  Tompkins,  12  fearb.  265  ;  affirming  S.  C,  1  Code 
R.  N.  S.  12. 

On  a  contested  motion  of  this  kind  the  question  for  the  court 
to  decide  is,  whether  on  the  original  affidavits,  taken  in  connec- 
tion with  those  presented  on  the  motion,  sufficient  grounds  can 
be  found  for  sustaining  the  attachment;  and  if  such  grounds 
are  found,  the  attachment  will  not  be  dismissed  for  any  insuffi- 
ciency in  the  original  affidavit.  lb. ;  St.  Amani  v.  De  Bdxcedon, 
3  Sandf.  703 ;  S.  C,  1  Code  R.  N.  S.  104 ;  Furman  v.  Faftfer, 
13  How.  348. 

Section  2.  Discharge  of  attachment  on  security. 

a.  Application  for.  Where  the  defendant  can  find  no  irreg- 
ularities in  the  plaintiff's  proceedings,  and  cannot  impeach 
the  affidavits  on  which  the  warrant  of  attachment  issued,  his 
only  means  of  recovering  possession  of  the  property  attached 
pending  the  action,  is  by  giving  the  security  required  by 
section  241  of  the  Code.  The  application  for  the  discharge  of  the 
attachment  cannot  be  made  before  the  defendant  has  appeared 
in  the  action,  nor  after  judgment,  even  though  the  execution 
of  the  judgment  has  been  suspended  by  appeal.  Code,  §  240 ; 
Spencer  v.  Rogers  Locomotive  Works,  13  Abb.  180.  See  Cow- 
drey  y.  Carpenter,  2  Rob.  601 ;  S.  C,  17  Abb.  107;  Wright  v. 
Bowland,  36  How.  248  ;  S.  C,  4  Keyes,  165.  This  is  not  in  con- 
flict with  the  decisions  that  an  attachment  may  be  vacated  for 
irregularity  after  judgment  and  execution.  The  distinction 
between  the  respective  rights  of  the  parties  on  different  applica- 
tions should  be  noticed.  The  moving  papers  in  the  one  case 
claim  in  effect  that  the  attachment  was  void,  and  that  the  plain- 
tiff never  gained  any  valid  lien  on  the  attached  property.  If 
this  is  established  on  the  argument,  it  is  obvious  that  the  plaintiff 
has  no  rights  in  respect  to  the  attached  property,  and  cannot  be 
prejudiced  by  the  discharge  of  the  attachment.  In  the  other 
case  where  the  validity  of  the  lien  is  unquestioned,  and  the 
plaintiff  has  an  admitted  right  to  the  immediate  satisfaction  of 
judgment  out  of  the  specific  property  attached,  he  cannot 
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be  required  tx)  relinquish  this  right,  and  to  receive  instead  an 
undertaking  that,  through  the  possible  insolvency  of  the  sureties, 
may  become  utterly  worthless.  In  the  one  case  the  moving 
papers  ask  that  the  plaintiff  be  compelled  to  relinquish  property 
to  which  he  has  no  legal  claim  ;  in  the  other,  they  ask  that  he 
be  required  to  relinquish  tangible  property  in  his  possession, 
upon  which  he  has  a  valid  lien  with  the  right  to  immediately 
convert  it  into  cash,  and  that  he  be  required  to  receive  instead  a 
mere  future  right  of  action.  Zerega  v.  Benoisty  7  Rob.  199 ;  S. 
C,  33  How.  129. 

The  application  for  the  discharge  of  an  attachment  on  the 
giving  of  security  is  purely  ex  parte^  and  the  plaintiff  is  not 
entitled  to  a  notice  of  the  motion  as  a  matter  of  right  Sanborn 
V.  EUzcbbefhport  ManvfcLcturing  Co.^  13  Abb.  432 ;  S.  C,  22 
How.  106.  And  where  there  are  more  defendants  than  one,  and 
the  several  property  of  either  of  the  defendants  has  been  seized 
by  virtue  of  the  order  of  attachment,  the  defendant  whose 
several  property  has  been  seized  may  apply  to  the  officer  who 
issued  the  attachment  for  a  discharge  thereof,  and  a  return  of 
the  property  or  its  proceeds.    Code,  §  240. 

But  an  attachment  cannot  be  dissolved  as  to  a  part  of  the  prop- 
erty merely,  upon  the  giving  of  security  as  to  such  part,  but  the 
application  must  relate  to  the  whole  of  the  property  levied  on. 
Royal  Ins.  Co.  v.  Nohle^  5  Abb.  N.  S.  64. 

Notice  of  Tnotion  to  discharge  attacTvment  on  secwrity. 
{Title  of  cause.) 

Take  Twtice^  that  I  shall  apply  at  a  special  term  of  this  court 
to  be  held  it  ,  in  the  of  ,  on  the  day  of 

next,  at  o'clock  in  the  noon,  or  as  soon  there- 

after as  counsel  can  be  heard,  for  an  order  discharging  the 
attachment  in  this  action  on  giving  security  according  to  law. 

{Date.)  {Signature.) 

{Address.) 

b.  Security.  There  are  two  ways  in  which  the  defendant  may 
procure  a  discharge  of  an  attachment  under  sections  240,  241  of 
the  Code.  The  first  is,  by  the  giving  of  an  undertaking  in  double 
the  amount  claimed.  The  second  is,  by  first  procuring  an 
appraisal  of  the  property  attached,  and  then  giving  an  under- 
taking in  double  the  appraised  value.  The  former  is  the  proper 
course  when  the  value  of  the  property  attached  exceeds  or 
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equals  the  amoiuit  of  the  plaintiff's  demand.  The  second 
course  should  be  resorted  to  when  the  defendant  can  make  it 
appear  by  affidavit  that  the  value  of  the  property  attached  is  less 
than  the  amount  of  the  plaintiff's  demand. 

Upon  the  application  for  a  discharge  of  the  attachment,  the 
defendant  must  deliver  to  the  court  or  officer  an  undertaking 
*  executed  by  at  least  two  sureties,  who  are  residents  and  free- 
holders or  householders  in  this  State,  approved  by  such  court  or 
officer,  to  the  effect  that  the  sureties  will,  on  demand,  pay  to  the 
plaintiff  the  amount  of  any  judgment  that  may  be  recovered 
against  the  defendant  in  the  action,  not  exceeding  the  sum 
specified  in  the  undertaking,  which  shall  be  at  least  double  the 
amount  claimed  by  the  plaintiff  in  his  complaint ;  or,  where  the 
attached  property  has  been  appraised,  in  double  the  amount  so 
appraised.  Code,  §  241.  So  where  there  are  more  defendants 
than  one,  and  the  several  property  of  one  of  them  has  been 
seized,  under  an  attachment,  the  defendantj  whose  several  prop- 
erty has  been  seized,  may  procure  its  discharge  from  attachment 
by  giving  an  undertaking  conditioned  to  pay  to  the  plaintiff,  on 
demand,  the  amount  of  any  judgment  that  may  be  recovered 
against  him  in  the  action. 

The  court  or  officer  receiving  the  undertaking  is  required  by 
the  rules  of  the  court  to  require  the  sureties  to  justify,  and  before 
the  undertaking  can  be  received  or  filed,  it  must  be  proved  or 
acknowledged  in  like  manner  as  deeds  of  real  estate.  Rule  9, 
Sup.  Ct.  Prior  to  the  amendment  of  1869,  there  was  no  pro- 
vision in  the  Code  to  compel  the  sureties  on  an  attachment 
undertaking  to  justify.  But,  by  the  amendment  to  section  241,  in 
that  year,  it  was  provided  that  the  plaintiff  may,  within  three 
days  after  receiving  written  notice  of  the  filing  of  such  under- 
taking, give  notice  to  the  sheriff  that  he  excepts  to  the  sufficiency 
of  the  sureties.  If  he  fail  to  give  this  notice  within  three  days 
he  will  be  deemed  to  have  waived  all  objection  to  them.  But, 
if  this  notice  is  given,  the  sureties  must  justify,  on  notice,  in  like 
manner  as  upon  bail  on  arrest. 

The  sheriff  is  responsible  for  the  sufficiency  of  the  sureties,  and 
may  retain  possession  of  the  property  attached  and  the  proceeds 
thereof  in  his  hands,  until  the  objection  to  them  is  either  waived, 
or  the  sureties  have  justified,  or  new  sureties  have  been  sub- 
stituted and  have  justified.    Code,  §  241. 

The  right  given  to  the  plaintiff  to  except  to  the  defendant's 
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sureties,  when  once  waived  or  exercised,  is  gone  forever.  The 
plaintiff  cannot  move  that  new  sureties  be  substituted  for  those 
who,  since  the  justification,  have  become  insolvent.  Dudley  v. 
Good/rich,  16  How.  189 ;  S.  C,  7  Abb.  26. 

It  is  not  essential  to  the  validity  of  an  undertaking,  given 
under  section  241,  that  an  attachment  should  have  been  actually- 
issued,  and  that  the  property  of  the  defendant  should  have  been' 
seized  under  it.  The  parties  to  an  action  may  waive  the  issuing 
of  an  attachment,  and  the  defendant,  in  consideration  of  such 
waiver,  may  give  such  an  undertaking  as  would  be  req[uired  on 
an  application  to  release  his  property  in  case  it  had  been  levied 
upon  under  an  attachment.  And  the  fact  that  the  sureties  in 
such  undertaking  supposed  that  an  attachment  had  actually 
been  issued  when  they  signed  such  obligation,  will  not  release 
them  from  their  liability  thereon.  Coleman  v.  Bean^  3  Keyes, 
94 ;  S.  C.,  32  How.  370 ;  affirming  S.  C,  14  Abb.  38.  Neither  wiU 
the  sureties  be  discharged  from  their  liability  on  the  undertaking 
by  the  fact  that  the  defendant  had  failed  to  comply  with  the 
direction  of  the  court  to  furnish  further  sureties,  for  which  neg- 
lect judgment  had  been  entered  against  the  defendant  as  for 
want  of  an  answer.  Jewett  v.  Crane^  13  Abb.  97 ;  S.  C,  35  Barb. 
208.  The  remedy  of  the  sureties  is  by  motion  to  be  let  in  to 
defend  the  original  action  on  the  merits.  lb.  Those  who  join  in 
the  execution  of  an  undertaking  are  estopped  from  contradicting 
its  recitals  for  the  purpose  of  defeating  the  instrument.  Qole- 
man  v.  Bean^  32  How.  370 ;  S.  C,  3  Keyes,  94 ;  affirming  S.  C, 
14  Abb.  38 ;  Onderdonk  v.  VoorMs^  2  Eob.  24.  Thus,  in  a  suit 
upon  an  undertaking  given  to  procure  the  release  of  property 
seized  under -an  attachment  regularly  issued  against  a  person  as 
a  non-resident  debtor,  the  defendants  are  estopped  from  denying 
that  the  defendant  in  the  attachment  suit  was  a  non-resident. 
Haggart  v.  Morgan^  5  N.  T.  (1  Seld.)  422.  So  the  execution  of 
the  undertaking  is  a  waiver  of  any  irregularities  in  the  issuing 
of  the  attachment.  Ddaney  v.  Bretb^  1  Abb.  N.  S.  421 ;  S.  C, 
4  Rob.  712.  But  the  sureties  are  not  estopped  from  showing 
that  the  attachment  was  utterly  void  for  want  of  jurisdiction  of 
the  subject-matter,  as  in  that  case  the  undertaking  would  be  of 
no  effect  whatever.  Coleman  v.  Bean^  32  How.  ^0,  381 ;  S.  C., 
3  Keyes,  94 ;  OadmelZ  v.  Colgate^  7  Barb.  253 ;  Homan  v.  Brinck- 
erhoff,  1  Denio,  184;  Bildersee  v.  Aden,  8  Abb.  N.  S.  171. 
Where  an  unddrtaking  is  given  under  section'  241  of  the  Code, 
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it  is  for  the  purpose  of  procuring  the  release  of  the  defendant's 
property.  In  other  words,  the  undertaking  stands  in  the  place 
of  the  property.  The  right  to  levy  under  an  attachment  upon 
the  property  of  the  defendant  is  the  consideration  for  the  under- 
taking ;  and  when  the  attachment  is  set  aside  on  the  ground  that 
it  was  not  properly  issued,  the  consideration  for  the  execution 
of  the  undertaking  entirely  fails,  and  it  cannot  be  enforced, 
even  though  the  plaintiff  finally  recovers  a  judgment  in  the  suit 
in  which  it  was  given.    See  Bildersee  v.  Aden^  8  Abb.  N.  S.  171. 

Undertaking  on  discharge  of  aMachmerU. 

(IHtk  of  cause.) 

Whereas,  the  property  of  the  above-named  has 

been  attached  by  virtue  oi  a  warrant  of  attachment  issued  in  this 
action ; 

And  whebeas,  the  defendant  desires  a  discharge  of  said  at- 
tachment on  giving  security  according  to  law : 

Now,  THEBEFORE,  we,  A  B,  of  ,  iu  the  county  of 

,  by  occupation  a  ,  and  C  D,  of  ,  in 

said  connty,  by  occupation  a  ,  do  undertake  that,  if  the 

said  attachment  be  discharged,  we  will  on  demand  pay  to  the 
plaintiff  tie  amount  of  judgment  that  may  be  recovered  against 
the  defendant  in  the  said  action,  not  exce^ng  the  sum  of 
dollars. 

(Date.)  {Signatures.) 

(Jv^tiJlcaMon  and  acknowledgment) 

c.  Order.  The  order  discharging  an  attachment  on  security, 
must  direct  the  sheriff  to  return  to  the  defendant  all  the  property 
seized  by  him  under  such  attachment,  and  remaining  in  his 
hands,  and  all  the  proceeds  of  sales,  and  all  moneys  collected  by 
him  under  and  by  virtue  of  the  warrant.    Code,  §  240, 

Order  discharging  attachment  on  security. 

(Title  of  cause.) 

The  defendant  having  appeared  in  this  action,  and  having 
given  the  undertaking  to  pay  the  plaintiff's  judgment,  in  pur- 
suance of  the  statute : 

Ordered  :  That  the  attachment  issued  in  this  action  on  the 
^y  of  J 18    ,  be  and  the  same  is  hereby  vacated  and 

discharged. 

Aim  IT  18  FUBTHEB  ORDEBED,  that  any  and  all  proceeds  of 
sales  and  monejrs  collected  by  the  said  sheriff,  and  all  property 
attached  remaining  in  his  hands,  be  paid  and  delivered  by  him 
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to  the  said  defendant  or  his  agent,   and  released   from  the 
attachment. 

(Date.)  {Signaiure.) 

Section  3;  Collecting  debts^  etc  • 

a.  Collection  by  sheriff".  The  Code  provides  that  the  sheriff, 
on  making  a  seizure  of  the  property  described  in  the  warranty 
shall,  under  the  direction  of  the  court  or  judge,  collect  and 
receive  into  his  possession  all  debts,  credits  and  effects  of  the 
defendant.  It  also  authorizes  him  to  take  such  legal  proceedings, 
either  in  his  own  name  or  in  the  name  of  the  defendant,  as  may 
be  necessary  for  that  purpose,  and  to  discontinue  the  same  at 
such  times  and  on  such  terms  as  the  court  or  judge  may  direct. 
Code,  §  232.  In  an  action  by  the  sheriff  against  the  party  whose 
property  is  attached,  or  against  a  party  who  has  possession  of 
the  property  of  the  defendant,  he  is  not  required  to  plead  or  to 
prove  his  authority  beyond  asserting  and  proving  the  attachment 
or  execution  by  virtue  of  which  he  levied  upon  or  attached  the 
goods.  Kelly  v.  Breusing^  33  Barb.  123.  Neither  need  he 
allege  that  the  suit  was  brought  by  the  direction  of  the  court  or 
judge.  And  it  is  not  clear  that  a  more  positive  and  ^rmative 
direction  of  the  court  or  judge,  than  is  implied  by  the  issuing 
of  the  warrant,  is  necessary  a-s  a  pre-requisite  to  the  com- 
mencement of  this  action.  lb.  By  the  attachment  of  goods 
incapable  of  manual  delivery,  the  sheriff  acquires  such  a  lien 
upon  a  debt  due  to  the  defendant  as  to  enable  him  to  maintain 
an  action  for  its  recovery.  But  he  must  have  actually  levied 
upon  such  debt  as  provided  in  section  235  of  the  Code,  and  sub- 
jected it  to  the  attachment  in  his  hands  {Lanning  v.  Streeter^  57 
Barb.  33) ;  but  he  cannot  bring  a  suit  to  subject  property  to 
attachment  which  could  not  otherwise  be  attached.  As,  for  an 
example,  where  property  fraudulently  assigned  has  been  con- 
verted into  money  by  the  assignee,  or  the  money  has  been  con- 
verted into  other  property  which  is  clainied  by  the  assignee  to 
belong  to  him,  before  the  attachment  in  the  action  by  the  creditor 
is  issued,  the  attachment  cannot  be  levied  upon  the  money  or 
property  so  held  as  the  proceeds  of  that  so  assigned,  and  the 
sheriff  can  maintain  no  action  against  the  assignee  for  the  recov- 
ery of  the  proceeds  under  and  by  virtue  of  the  attachment  in 
his  hands.  The  Code  does  not  authorize  the  sheriff  to  bring  a 
creditor's  suit  to  reach  the  proceeds  of  assigned  property.  He 
can  bring  such  actions  only  as  the  defendant  himself  could  have 
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brought  but  for  the  assignment.  lb. ;  Lawrence  v.  Bank  of  the 
Republic,  35  N.  Y.  (8  Tiff.)  320 ;  S.  C,  31  How.  602;  reversing 
S.  C,  3  Rob.  142  ;  OremleafN.MuTnford,  35  How.  148 ;  S.  C,  4 
Abb.  N.  S.  130 ;  60  Barb.  543  ;  Camphell  v.  Erie  Railway  Co., 
46  id.  540.  In  case  of  the  death  of  the  sheriff,  pending  an  action 
brought  by  him  to  recover  such  property,  his  successor  in  oflBice 
must  be  substituted  as  plaintiff.  Orser  v.  Olenville  Woollen  Co., 
60  Barb.  371  ;  S.  C,  11  Abb.  N.  S.  86  ;  2  R.  S.  403  (388),  §  14. 

b.  Collection  by  plaintiff.  The  actions  which  the  sheriff  is 
authorized  to  bring  by  seption  232  of  the  Code  may  be  prose- 
cuted by  the  plaintiff,  or  under  his  direction,  upon  his  deliver- 
ing to  the  sheriff  an  undertaking  executed  by  two  sufttcient 
sureties,  to  the  effect  that  he  will  indemnify  the  sheriff  from  all 
damage,  costs,  and  expenses  on  account  thereof,  not  exceeding 
$250  in  any  one  action.  Such  sureties  must,  in  all  cases,  when 
required  by  the  sheriff,  justify,  by  making  an  aflidavit  that  each 
is  a  householder,  and  worth  double  the  amount  of  the  penalty 
of  the  bond,  over  and  above  all  demands  and  liabilities.  Code, 
§  238.  By  proceeding  in  the  manner  above  indicated  the  plaintiff 
may  prosecute  in  his  own  name  any  action  that  the  sheriff  could 
have  prt)secuted  ;  that  is,  if  there  are  debts,  credits  and  effects, 
he  may  in  his  ovni  name  take  such  legal  proceedings  as  may  be 
necessary  to  collect  and  receive  them  into  his  possession.  But, 
as  this  right  is  not  given  at  common  law,  or  by  any  previous 
statute,  the  plaintiff  must  comply  strictly  with  the  terms  upon 
which  the  steitute  gives  him  this  new  right.  Skinner  v.  Stuart, 
U  How.  489  ;  S.  C,  39  Barb.  206  ;  16  Abb.  391 ;  reversing  S.  C, 
13  id.  442.  Where  the  plaintiff  has  omitted  to  give  the  under- 
taking before  the  commencement  of  the  action,  he  may,  on 
proper  application  to  the  court,  be  allowed  to  file  it  nun^  pro 
tunc.  MiUbavJc  v.  Broadway  Bank,  3  Abb.  N.  S.  223.  But 
the  plaintiff,  even  by  complying  with  the  requirements  of  the 
statute,  cannot  maintain  an  equitable  action  in  the  nature  of  a 
creditor's  suit,  where  the  creditor  cannot  show  fraud  or  collu- 
sion, or  combination  obstructing  the  ordinary  process  of  law,  and 
that  the  lien  of  the  attachment  cannot  be  enforced  without  the 
intervention  of  the  court.  lb.  And  no  attachment  can  be  levied, 
so  that  a  lien  can  be  acquired  upon  money  deposited  in  a  bank 
by  a  debtor  in  the  name  of  another,  to  whom  the  bank  has  given 
credit  therefor  ;  even  though  the  deposit  was  made  collusively 
with  the  debtor  and  fraudulently  as  to  his  creditors.    Neither 
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can  an  action  be  maintained  by  the  creditor  to  declare  or  create 
a  lien  on  the  fund  where  none  was  acquired  by  the  attachment 
proceedings.  Before  an  action  can  be  maintained  by  him  he 
must  be  able  to  show  an  actual  levy  upon  property  that  can  he 
identified  as  belonging  to  his  debtor.  Oreenleqf  v.  Mwntford^  35 
How.  148 ;  S.  C,  4  Abb.  If.  S.  130 ;  50  Barb.  543 ;  Lanning  v. 
Streeter^  57  Barb.  33. 


Undertaking  to  enable  plaintiff  to  prosecute  actions. 

{Title  of  cause.) 

Whereas,  ,  sheriff  of  county,  has  attached 

certain  property  of  ,  the  above-named  defendant, 

including  promissory  notes  made  by  ,  upon 

which  it  IS  intended  to  bring  actions  ; 

And  whereas,  the  above-named  plaintiff  desires  to  prosecute 
such  actions  himself,  or  to  have  them  prosecuted  under  his 
direction : 

Now,  therefore  we,  ,  the  said  plaintiff,  and 

of  ,  by  occupation  a  ,  and  of  , 

by  occupation  a  ,  undertake  in  the  sum  of 

dollars  tnat  the  said  will  indemnify  the  said  sheriff 

from  all  damages,  costs  and  expenses  on  account  of  suchnctions, 
not  exceeding  the  sum  of  dollars  in  any  one  action. 

{Justification  and  ocJcTiowledgTneTU.)  {SignaJnires.) 

Section  4.  Satisfaction  of  plaintiff's  judgment. 

a.  Application  of  property^  money ^  etc.  If  the  plaintiff 
recovers  judgment  in  the  action  in  which  the  attachment  issued, 
the  sheriff  must  proceed  to  satisfy  it  out  of  the  property  attached 
by  him,  if  it  proves  suffieient  for  that  purpose.  Code,  §  237.  By 
the  word  *^  judgment,"  as  here  used,  must  be  understood  a  final 
determination  of  the  rights  of  the  parties  in  the  action.  See 
Code,  §  245 ;  WrigM  v.  Rowland,  4  Keyes,  165  ;  S.  C,  36  How. 
248  ;  reversing  S.  C,  id.  115.  The  property  attached  is  liable  to 
the  payment  of  the  final  judgment  recovered  in  this  action,  and 
during  the  pendency  of  an  appeal  from  the  judgment  no  motion 
to  discharge  the  attachment  can  prevail.  lb. 

The  sheriff  should  first  pay  over  to  the  plaintiff  the  proceeds 
of  all  sales  of  perishable  property,  and  of  any  vessel,  or  share 
or  interest  in  any  vessel  sold  by  him,  or  of  any  debts  or  credits 
collected  by  him,  or  so  much  as  may  be  necessary  to  satisfy  the 
judgment.     Code,  §  237. 
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6.  Be/ioiency  to  satiny  the  plaintiff^ s  claim.  If  there  are 
no  funds  in  the  hands  of  the  sheriff,  to  be  applied  as  above 
directed,  or,  if  they  prove  insufficient  to  satisfy  the  plaintiff's 
claim,  an  execution  should  be  issued  on  the  judgment,  under 
which  the  sheriff  must  proceed  to  sell  so  much  of  the  attached 
property,  real  or  personal,  except  debts  and  evidences  of  debts, 
aB9  may  be  necessary  to  make  up  the  deficiency,  if  sufficient 
property  remains  in  his  hands  for  that  purpose  ;  and,  in  the  case 
of  a  sale  of  any  rights  or  shares  in  the  stock  of  a  corporation  or 
association,  the  sheriff  must  execute  to  the  purchaser  a  certificate 
of  such  sale.  The  purchaser,  under  this  certificate  of  sale,  has 
all  the  rights  and  privileges  which  the  defendant  had  in  the  same 
property.    Code,  §  237. 

If  the  sheriff  has  allowed  any  of  the  attached  property  to  pass 
out  of  his  hands,  without  having  besn  sold  or  converted  into 
money,  he  must  re-possess  himself  of  it ;  and  for  that  purpose  he 
has  sdl  the  authority  which  he  had  to  seize  the  same  under  the 
attachment  Any  person  who  shall  willfully  conceal  or  withhold 
such  property  from  the  sheriff  is  liable  to  double  damages  at  the 
suit  of  the  party  injured.  lb. 

The  sheriff  may  proceed  to  collect  the  notes  and  other  evidences 
of  debtT  and  the  debts  that  may  have  been  seized  or  attached 
under  the  warrant,  and  to  prosecute  any  bond  he  may  have  taken 
in  the  course  of  such  proceedings,  and  apply  the  proceeds  to  the 
payment  of  the  judgment,  until  the  same  is  paid.  lb. 

If  the  judgment  has  not  been  paid  at  the  expiration  of  six 
months  from  the  day  it  was  docketed,  the  plaintiff  should  make 
application  to  the  court,  by  petition,  for  an  order  authorizing  the 
sheriff  to  sell  all  the  evidences  of  debt  attached  by  him  and 
remaining  uncollected  in  his  hands.  The  petition  should  be 
accompanied  by  an  affidavit  setting  forth  fully  all  the  proceed- 
ings of  the  sheriff  in  the  action  since  the  service  of  the  attachment, 
the  property  attached  and  the  disposition  thereof ;  and  should 
also  show,  by  an  affidavit  of  the  sheriff,  that  he  has  used  diligence 
and  endeavored  to  collect  the  evidences  of  debt  in  his  hands  so 
attached,  and  that  there  remains  a  part  or  portion  of  the  same 
uncollected.  If  the  defendant  has  appeared  in  the  action,  eight 
days'  notice  of  the  application  must  be  given  to  him  or  his  attor- 
ney. But,  if  the  summons  has  not  been  personally  served  on 
the  defendant,  the  court  may  make  such  rule  or  order  as  to  the 
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time  and  manner  of  the  service  of  the  notice,  as  shall  be  deemed 
just.  lb. 

The  court  has  power  upon  such  application  to  make  an  order 
directing  the  sheriff  to  sell  the  evidences  of  debt  remaining 
uncollected  in  his  hands.  The  manner  and  terms  of  the  sale  are 
within  the  discretion  of  the  court.  lb. 

The  sheriff  who  attached  the  property  of  the  defendant  is  the 
only  person  authorized  to  interfere  in  any  manner  with  the 
attached  property.  He  is  required  to  retain  it  in  his  custody  to 
answer  any  judgment  which  may  be  obtained  in  the  action. 
The  execution  issued  upon  such  judgment  must  therefore  be 
directed  to  him,  even  though  his  term  of  office  has  expired. 
McKay  v.  Harrower^  27  Barb.  463.  The  execution  should  in 
that  case  be  a  special  one,  directed  to  the  former  sheriff  as  such, 
reciting  the  attachment,  the  taking  of  the  property  thereon,  and 
requiring  a  sale  of  that  property.  After  that  it  should  direct  him 
to  sell  the  property  of  the  defendant  generally.  lb. 

Where  all  the  property  attached  has  been  applied  to  the  pay- 
ment of  the  plaintiff's  judgment,  and  a  deficiency  still  exists,  the 
sheriff  may,  under  his  execution,  levy  upon  and  sell  any  property 
of  the  defendant,  subject  to  execution,  found  within  his.  county. 

m 

Execution  where  sheriffs  who  executed  the  attachment^  hxis  gone 

out  of  office. 

The  People  of  the  State  of  New  TorJc : 

To  ,  late  sheriff  of  the  county  of  : 

Whereas,  by  virtue  of  a  warrant  of  attachment,  dated  on  the 
day  of  5 18    ,  issued  out  of  our  supreme  court 

against  the  property  of  ,  in  an  action  pending  in  said  court, 

wiierein  was  plaintiff,  and  the  said  defendant,  and 

delivered  to  ,  then  sheriff  of  said  county,  the  following 

property  of  the  said  was,  on  the  dav  of  , 

18    ,  duly  attached  and  taken  into  the  custody  of  tne  said  , 

to  wit:  {Set forth  the  property  attached  hyhim\  which  property 
amounted  in  value  to  the  sum  of  dollars ;  and 

Whereas,  judgment  was  rendered  in  said  action  on  the 
day  of         ,  18    ,  in  favor  of  the  said  ,  and  against  the  said 

,  for  the  sum  of  dollars,  as  appears  to  us  by  the  judg- 
ment roll,  filed  in  the  office  of  the  clerk  of  the  county  of  ; 
and 

Whereas,  the  said  Judgment  was  docketed  in  your  county 
ou  the  said  day  of         ?  18    ,  and  the  sum  of  dollars 

is  now  jictually  due  thereon  ; 
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Therefore,  we  command  you  that  you  satisfy  the  said  judg- 
ment out  of  the  property  so  attached,  as  aforesaid,  by  the  sale  of 
said  property,  or  so  much  thereof  as  shall  be  sufficient  to  satisfy 
the  said  judgment,  and  return  this  execution,  with  your  proceed- 
ings thereon,  within  sixty  days  after  its  receipt  by  you,  to  the 
clerk  of  the  county  of 

Witness  ,  to  one  of  the  justices  of  our  supreme  court,  at 

the         of  ,  on  the  day  of  ,  18    . 

{Signature  of  plaiviifF^  s  attorney. ) 

€.  Surplus.  When  the  judgment  and  all  the  costs  of  the  pro- 
cedings  have  been  paid,  the  sheriff,  upon  a  reasonable  demand, 
must  deliver  over  to  the  defendant  the  residue  of  the  attached 
property,  or  any  proceeds  remaining  in  his  hands  arising  from  a 
sale  of  such  property.    Code,  §  237. 

Section  5.  Judgment  for  defendant. 

a.  Proceedings  on.  If  the  defendant  recovers  a  judgment 
against  the  plaintiff  in  the  action,  the  sheriff  must  deliver  to  the 
defendant,  or  his  agent,  on  request,  all  the  proceeds  of  sales  and 
moneys  collected  by  him,  and  all  the  property  attached  remaining 
in  his  hands,  and  any  bond  taken  by  him,  except  such  as  he  has 
received  to  indemnify  him  against  costs  and  damages  in  actions 
brought  by  the  plaintiff  to  recover  notes,  etc.,  under  section  238 
of  the  Code.  Code,  §  239.  But  as  the  Code  requires  all  under- 
takings under  it  to  be  filed  with  the  clerk,  unless  a  different  dis- 
position is  made,  except  in  an  action  of  claim  and  delivery,  and 
as  a  change  in  their  custody  might  be  prejudicial,  no  request 
that  they  be  taken  from  the  files  of  the  court  should  be  made 
before  they  are  needed  as  evidence  on  the  trial  of  an  action  upon 
them.  Freeman  v.  Toung^  3  Rob.  666.  The  warrant  also  should 
be  dischaiged  and  the  property  released  from  attachment.  Code, 
§239. 
Section  6.  Sheriff's  return. 

a.  When  and  horn  made.  When  the  warrant  has  been  fully 
executed  or  discharged,  the  sheriff  must  return  the  same  with 
his  proceedings  thereon  to  the  court  in  which  the  action  was 
brought.  Code,  §  242.  This  is  the  only  provision  made  by 
law  touching  the  return  of  the  attachment.  As  the  statute  is 
merely  directory  to  the  officer,  an  omission  to  do  his  duty  cannot 
be  availed  of  in  a  collateral  action  to  defeat  the  attachment. 
JRodgers  v.  Bonner^  55  Barb.  9 ;  S.  C.  affirmed,  45  N.  Y.  (6 
Hand)  379.    And  after  a  return  has  been  made,  if  it  appears 
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that  matter  which  shoald  have  been  included  therein  has  been 
omitted  by  mistake,  the  defect  may  be  corrected  by  amendment. 
Yanderheyden  v.  Oary^  38  How.  367. 

Sheriff^ s  return  of  attcLchraent. 

County  of  .  [  ** '' 

I  certify  and  return  that  by  virtue  of  the  within  attachment,  I 
have  seized  and  taken  into  my  possession  the  property  of  the 
defendant  within  named,  specified  in  the  inventory  hereto 
annexed,  and  appraised  the  property  therein  specified  at  the 
sums  mentioned  in  the  said  inventory. 

{Date.)  ,  Sheriff. 

By  ,  his  aepiUy. 

Section  7.  SheriflPs  fees. 

a.  Oeneral.  Under  the  Code  the  eheriflT  is  entitled  to  the 
same  fees  and  compensation  for  services,  and  the  same  disburse- 
ments as  are  allowed  by  law  for  like  services  and  disbursements 
under  the  provisions  of  chapter  five,  title  one,  and  part  two  of 
the  Revised  Statutes.  Code,  §  243 ;  See  2  R.  S.  644,  646,  as 
amended  by  Laws  of  1871,  ch.  415.  Provided,  however,  that  no 
poundage  or  other  compensation  shall  be  allowed  to  the  sheriff 
(except  his  fee  for  making  the  levy,  and  such  compensation  for 
his  trouble  and  expense  in  taking  possession  of  and  preserving 
the  property  as  shall  be  fixed  by  the  oflBicer  issuing  the  attach- 
ment), unless  a  settlement  shall  be  had,  or  a  judgment  shall  be 
recovered  and  collected  in  whole  or  in  part  in  the  action  in  which 
the  attachment  issued.  And  where  a  judgment  has  been 
recovered  and  collected  in  part  only,  the  amount  of  his  poundage 
can  be  estimated  on  the  sum  collected  only  ;  and  in  case  of  a 
settlement  the  poundage  must  be  estimated  upon  the  amount  at 
which  the  settlement  was  made.    Code,  §  243. 

The  fee  allowed  to  the  sheriff  by  statute  for  serving  an  attach- 
ment is  one  dollar,  with  such  additional  compensation  for  his 
trouble  and  expenses  in  taking  possession  of  and  preserving  the 
property  attached,  as  the  officer  issuing  the  warrant  shall  certify 
to  be  reasonable ;  and  when  the  property  so  attached  shall  after- 
ward be  sold  by  the  sheriff,  he  shall  be  entitled  to  the  same 
poundage  on  the  sum  collected  as  if  the  sale  had  been  made 
under  an  execution. 

For  making  and  returning  an  inventory  and  appraisal,  the 
sheriff  is  entitled  to  such  compensation  to  the  appraisers,  not 
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exceeding  one  dollar  to  each  per  day,  for  each  day  actually 
employed,  as  the  officer  issuing  the  attachment  shall  allow,  and 
twenty-five  cents  per  folio  for  drafting,  and  twelve  and  a  half 
oents  per  folio  for  copying  the  inventoiy. 

For  selling  any  property  so  attached  and  for  advertising  such 
sale,  he  is  entitled  to  the  same  Allowance  as  for  sales  on  execu- 
tion. 2  R.  S.  646,  as  amended  by  the  Laws  of  1871,  ch.  415,  §  1, 
subd.  10 ;  Laws  of  1872,  ch.  26 ;  Code,  §  243. 

He  is  also  entitled  to  twelve  and  a  half  cents  for  returning  the 
warrant,  and  nineteen  cents  for  a  copy  thereof.  2  R.  S.  645 ; 
AUmrtis  v.  Dudley^  21  How.  456  ;  S.  C.,  12  Abb.  361 ;  Calhoun 
v.  Lee^  29  How.  1 ;  Bartlett  v.  Jessup^  18  Abb.  448.  When  the 
attached  property  is  sold  by  him,  he  is  entitled  to  three  cents 
per  dollar  on  all  sums  so  collected  by  him  to  the  amount  of  two 
hundred  and  fifty  dollars  or  less ;  and  for  every  dollar  so 
collected  more  than  two  hundred  and  fifty,  the  sum  of  two  cents. 
Laws  of  1871,  ch.  415.    See  Laws  1872,  ch.  26. 

For  advertising  goods  or  chattels,  lands  or  tenements  for  sale, 
two  dollars  ;  and  if  the  action  be  settled,  or  the  sale  stayed  after 
advertising,  one  dollar.  2  R.  S.  645  ;  Laws  1871,  ch.  415.  And 
where  the  sale  of  real  estate  is  advertised  in  a  newspaper,  the 
sheriff  is  entitled  to  receive  from  the  party  requiring  the  same, 
the  fees'allowed  by  law  and  actually  paid  to  the  printer.  lb. 

Prior  to  1866,  the  rule  as  to  the  amount  of  poundage  to  which 
the  sheriff  was  entitled  when  an  action  had  been  settled  or  com- 
promised by  the  parties,  was  involved  in  considerable  uncertainty. 
By  the  amendment  of  section  243  that  year,  a  clear  rule  was 
inserted  in  the  Code  itself,  and  the  prior  decisions  of  the  courts 
rendered  comparatively  unimportant.  The  construction  of  the 
statute,  in  relation  to  poundage  as  it  existed  before  the  amend- 
ment, may  be  gathered  from  the  following  authorities :  Muller 
v.  Sautter y  28  How.  87;  S.  C,  18  Abb.  450  ;  BarUett  v.  Jessup^ 
id.  448  ;  JeUingJiaus  v.  Scheldt^  id.  462  ;  Trenor  v.  FacMn^  12 
Abb.  186  ;  S.  C,  20  How.  406  ;  MayTiew  v.  ThmcaUy  31  Barb.  87. 
The  right  to  poundage  does  not  depend  on  the  recovery  in  the 
suit  bat  on  the  sum  paid  to  settle ;  and  it  does  not  alter  the 
sheriff's  right  to  poundage,  although  the  plaintiff  agrees  to  dis- 
contintie  the  action  before  the  money  is  paid  to  him.  The  sheriff 
cannot  be  deprived  of  his  poundage  by  such  discontinuance. 
Pritchard  v.  BanJc  of  California^  61  Barb.  184. 

The  sheriff  may  employ  attorneys  and  counsel,  and  prosecute 
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actions,  and  he  is  entitled  to  be  paid  the  necessary  disbursements 
therefor,  whether  the  actions  were  successful  or  not,  if  prose- 
cuted in  good  faith.  But  if  he  chooses  to  employ  agents  to  aid 
him  in  collecting  debts  which  he  could  himself  collect  without 
'  resort  to  an  action,  or  the  employment  of  attorneys  or  counsel,  he 
must  himself  compensate  his  agent,  unless  an  agreement  is  made 
by  him  with  all  parties  interested  in  the  proceeds.  Mayhem  v. 
Wilson,  10  Abb.  289 ;  S.  C,  31  Barb.  87. 

So  where  attached  property  has  been  taken  from  the  custody 
of  the  sheriff,  he  is  entitled  to  a  reasonable  sum  for  the  expenses 
of  regaining  possession.    Rhoads  v.  Woods,  41  Barb.  471. 

The  sheriff  may  be  required  to  specify  the  nature  of  the  dis- 
bursements claimed  by  him,  item  by  item,  and  to  verify  the 
items  by  his  own  oath  or  that  of  his  deputy.  Mayhem  v.  Dun- 
can, 31  Barb.  87;  Si  C,  10  Abb.  289. 

The  attorney  for  the  plaintiff  is  liable  to  the  sheriff  for  his 
fees  on  the  attachment,  and  also  for  his  necessary  expenses  and 
disbursements.  The  certificate  of  the  justice  who  issued  the 
warrant  is  conclusive  evidence  of  the  amount  of  compensation. 
BirJcheck  v.  Stafford,  23  How.  236. 
Section  8.  Costs  and  allowances. 

a.  Oeneral.  The  costs,  in  an  action  in  which  an  attachment 
issues,  are  the  usual  costs  in  an  action  provided  for  by  section  307, 
etc.,  of  the  Code.  In  addition  to  these  allowances,  the  plaintiff 
is  entitled,  on  recovering  judgment,  to  the  sum  of  ten  per  cent, 
to  be  estimated  upon  the  value  of  the  property  attached,  for  any 
amount  not  exceeding  two  hundred  dollars ;  an  additional  sum 
of  five  per  cent  for  any  additional  amount  not  exceeding  four 
hundred  dollars ;  an  additional  sum  of  two  per  cent  for  any 
additional  amount  not  exceeding  one  thousand  dollars,  and  if  the 
action  is  settled  before  judgment,  like  allowances  will  be  allowed 
upon  the  amount  paid  or  secured  upon  such  settlement  at  one- 
half  the  rates  above  specified.  Code,  §§  308,  309.  In  difficult 
and  extraordinary  cases,  where  a  defense  has  been  interposed, 
or  in  such  cases  where  a  trial  has  been  had,  the  court  may,  in  its 
discretion,  make  a  further  allowance  to  any  party,  not  exceeding 
five  per  cent  upon  the  amount  of  the  recovery  or  claim,  or  subject- 
matter  involved.  Code,  §  309.  This  last  allowance  of  five  per 
cent  is  within  the  discretion  of  the  court  and  can  only  be  obtained 
by  motion  for  that  purpose.  But  the  allowance  provided  by 
section  308  may  be  obtained  without  a  motion,  or  an  order  from 
the  court.    The  clerk  enters  the  extra  allowance  as  of  course. 
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Sunt  V.  Middlebrook^  14  How.  300.  The  percentage  may  be 
allowed  on  the  entry  of  judgment  in  an  action  in  which  a  warrant 
of  attachment  has  been  issued,  although  no  property  has  been 
attached.  The  words  "claimed  or  attached,"  in  section  309 
of  the  Code,  should  be  liberally  construed.  Jackson  v.  Figaniere^ 
15  How.  224.  But  if  the  attachment  is  set  aside,  the  case  stands 
as  if  no  attachment  had  been  issued,  and  no  extra  allowance  can 
be  obtained  by  the  plaintiff.    Iselin  v.  Oraydonj  26  How.  95, 
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ARTICLE  I. 

IN  GENERAL. 

Section  1.  Natnre  of  tbe  office. 

a.  Object  and  general  nature  of  a  receivership.  It  often  occurs 
that  at  the  commencement  of  a  suit,  or  even  after  the  rights  of 
litigants  have  been  determined  by  a  final  judgment  or  decree  of 
the  court,  it  becomes  apparent  that  the  property  involved  in  the 
controversy  ought  aot  to  remain  under  the  control  of  some  one 
or  any  of  the  claimants,  but  should  be  placed  in  the  hands  of 
some  disinterested  person  who  will  prevent  its  becoming  lost  or 
diminished,  and  who  will,  when  so  directed  by  the  court,  deliver 
it,  together  with  its  rents  and  profits,  to  the  rightful  owner. 

When  this  state  of  facts  is  made  to  appear  upon  a  proper 
application,  the  court,  in  the  exercise  of  its  discretion,  will  select 
some  person  who  seems  in  all  things  best  qualified  for  a  proper 
execution  of  the  trust,  and  make  him  the  custodian  of  the  prop- 
erty, with  such  general  and  special  powers  in  respect  to  its 
management  as  the  nature  of  the  property  and  the  best  interest 
of  all  the  claimants  thereto  shall  require.  The  person  bo  ap- 
pointed is  called  a  receiver.  His  office  is  simply  to  protect  the 
fund  or  property  intrusted  to  his  care,  and  to  make  no  disposition 
of  it  not  ordered  by  the  court,  from  which  alone  he  derives  his 
authority.  LoUimer  v.  Lord^  4  E.  D.  Smith,  183.  As  regards 
the  management  of  the  fund,  he  is  the  mere  hand  of  the  court. 
Van  Rensselaer  v.  3mery^  9  How.  135.  He  is  its  officer,  and 
his  possession  is  its  possession ;  and  although  appointed  at  the 
instance  of  a  party,  in  no  sense  is  he  subject  to  the  control  or 
accountable  to  either  party  to  the  action.  LoUimer  v.  Lord^  4 
E.  D.  Smith,  183;  I/ibhyY.  Bosekrans^  55  Barb.  20^;  Musgrove 
V.  Nash^  3  Edw.  172 ;  Delany  v.  Mansfield,  1  Hogan,  234 ;  Baker 
V.  BacTcus^  32  111.  79  ;  Beverly  v.  BrooJce^  4  Grattan,  187, 208.  As 
receiver  he  has  no  rights  or  powers,  except  such  as  are  conferred 
upon  him  by  the  order  appointing  him  and  the  course  and  prac  - 
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tice  of  the  court.     Chautauqua  County  Bank  v.  White^  6  Barb. 

589  ;  S.  C.  reversed,  6  N.  Y.  (2  Seld.)  236,  but  not  on  this  point. 

6.  WTuU  rights  and  inierests  he  represents.    When  a  receiver 

is  appointed  in  a  suit,  he  is  appointed  for  the  benefit  of  such  of 

the  parties  in  that  suit  as  it  shall  afterward  appear  were  entitled 

to  the  fund  in  controversy.    Howell  v.  Ripley^  ID  Paige,  43.    He 

is  appointed  on  behalf  of  all  parties,  not  of  the  plaintiff,  or  of 

one  defendant  only.    Dams  v.  DuTce  of  MarUborough^  2  Swanst. 

113, 125 ;  lAbhy  v.  Rosekrans^  55  Barb.  202 ;  Porter  v.  Williams^ 

9  N.  Y.  (5  Seld.)  142 ;  afttrming  S.  C,  5  How.  441 ;  9  N.  Y.  Leg. 

Obs.  307;   1  Code  R.  N.  S.   144;   QiUet  v.  Moody,  3  N.  Y. 

(3  Comst.)  479 ;  reversing  S.  C,  5  Barb.  185 ;  Curtis  v.  Leavitt^ 

15  N" .  Y.  (1  Smith)  1,  ,44.    And  as  he  represents  all  parties,  it  is 

his  duty  to  act  in  all  things  with  a  view  to  the  equitable  rights 

oi'all  parties  interested,  and  to  protect  the  property  in  his  hands 

fe  the  best  of  his  ability,  for  all,  and  not  for  a  part.    Lottimer  v. 

^d,  4  E.  D.  Smith,  183 ;  Iddings  v.  Brum,  4  Sandf.  Ch.  417. 

fl^  represents  no  interests  of  a  stranger  to  the  suit  in  which  he 

was  appointed.    Howell  v.  Ripley,  10  Paige,  43.    But  where 

other  Suits  have  been  commenced'in  respect  to  the  same  property, 

his  receivership  may  be  extended  over  those  suits,  and  he  will 

then  i*^present  not  only  the  parties  to  the  first  proceeding,  but 

,   ?  parties  to  the  subsequent  proceedings.    The  proi)erty  so 

ufeVl  V^  in  the  custody  of  the  law  for  those  who  shall  establish  a 

Y\<^\»  to  it  according  to  their  respective  priorities.    Banks  v. 

■poiieT,  21  How.  469. 

His  appointment  determines  no  right,  and  in  no  way  affects  the 
title  of  either  party  to  the  property  in  litigation.    Wilkin  v.  Mor- 
ns Canal  and  Banking  Co,,  2  Green,  377;  Matter  of  Colvin,  3 
Md.  Ch.  Dec.  278  (302);  Chase's  Case,   1   Bland,   206  (213); 
Beoerly  v.  Brooke,  4  Grattan,  187,  208;  Skip  v.  Harwood,  3 
Atk.  564. 
Seetion  2.  What  persons  or  corporations  are  subjects  of. 
a.  Corporations  generally.    A  receiver  may  be  appointed  in 
all  cases  provided  by  the  Code,  or  by  special  statutes.    When 
a  corporation  has  been  dissolved,  or  is  insolvent,  or  in  imminent 
danger  of  insolvency,  or  has  forfeited  its  corporate  rights,  and  in 
like  cases  of  the  property  within  this  State  of  foreign  corpora- 
tions a  receiver  may  be  appointed.    Code,  §  244.    The  cases 
provided  in  the  Code  are  contained  in  sections  429,  430,  432,  442, 
444.    The  cases  provided  by  special  statute  are  contained  in  the 
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Laws  of  1870,  chapter  151,  section  3,  and  in  title  4,  chapter  8, 
part  3  of  the  Revised  Statutes. 

6.  Banks.  So  corporations  having  banking  powers,  or  having 
the  power  to  make  loans,  pledges  or  deposits,  may,  in  case  of 
insolvency,  or  of  a  violation  of  its  act  of  incorporation,  be  made 
the  subject  of  a  receivership,  upon  the  application  of  the  attor- 
ney-general, or  of  any  creditor  or  stockholder  of  the  corporation. 
2  R.  S.  464,  §§  30,  41 ;  Laws  of  1856,  ch.  336,  p.  612.  See  art.  2, 
§  1,  A,  post. 

c.  Insurance  companies.  Similar  provisions  are  made  by 
statute  in  respect  to  insurance  companies  who  are  insolvent  or 
have  violated  their  charter.  2  R.  S.  464,  §§  39,  41 ;  Laws  of  1852, 
p.  67.    See  art.  2,  §  1,  A,  post. 

d.  Associations,  The  Code  authorizes  the  attorney-general 
to  bring  an  action,  in  the  name  of  the  people  of  this  State, 
against  any  association  or  number  of  persons  who  shall  act 
within  this  State  as  a  corporation  without  being  duly  incorpo- 
rated. Code,  §  432.  On  the  rendition  of  judgment  against  the 
defendant  in  such  action,  the  court  has  power  to  place  the  prop- 
erty held  by  such  defendant  in  the  hands  of  a  receiver,  to  take 
an  account  and  make  a  distribution  thereof  among  the  creditors 
of  the  assumed  corporation.  Code,  §  444.  In  addition  to  these 
provisions  of  the  Code,  all  joint-stock  associations  are  subject  to 
the  general  provisions  of  the  statutes  in  relation  to  the  appoint- 
ment of  receivers,  except  banking,  insurance  and  manufacturing 
corporations.  Laws  of  1870,  ch.  151,  §  5.  For  the  two  first- 
mentioned  corporations  special  provisions  are  made  by  statute  as 
to  the  duties  of  receivers  of  their  property,  which  will  be  noticed 
hereafter.    See  letters  6,  c,  ante;  art.  2,  §  1,  letter  A,  post. 

e.  Partnerships.  So,  in  proper  cases,  copartnership  property 
may  be  taken  from  the  control  of  the  copartners  and  placed  in 
the  hands  of  a  receiver.     See  art.  2,  §  1,  6,  post^  211. 

/.  Mortgagors  and  mortgagees.  In  an  action  to  foreclose  a 
mortgage,  where  the  mortgagor  or  his  assignee  is  in  possession, 
and  where  the  mortgagor  is  insolvent  and  the  security  scanty, 
the  court  may  order  a  receiver  of  the  rents  and  profits.  Astor 
V.  Turner^  2  Barb.  444 ;  S.  C,  3  How.  225.  Sea  Insurance  Co. 
V.  Stebbins,  8  Paige,  565,  568.  So,  where  a  mortgagee  in  posses- 
sion is  irresponsible,  and  the  rents  and  profits  are  in  danger  of 
being  lost,  or  where  the  mortgagee  is  committing  waste  upon  or 
materially  injuring  the  mortgaged  premises,  a  receiver  may  be 
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appointed.     BoUes  v.  Duff^  36  How.  481.     See  art.  2,  §  1,  c, 
post. 

g.  Executors^  ddministrators^  trustees^  etc.  So  a  receiver  may 
be  appointed  where  executors  have  become*  bankrupt,  or  have 
wasted  or  misapplied  the  assets,  or  where  any  part  thereof  has 
been  lost  through  their  misconduct  or  negligence.  JenJcins  v. 
JerikinSy  1  Paige,  243.  On  the  same  principle  the  court  will 
appoint  a  receiver  over  the  property  held  in  trust  by  an  insol- 
vent trustee.  Haggarty  v.  PiUman^  1  Paige,  298.  Executors 
and  administrators  stand  upon  nearly  the  same  ground  in 
respect  to  the  appointment  of  a  receiver,  although  in  many 
cases  the  court  will  place  property,  held  under  letters  of  admin- 
istration, in  charge  of  a  receiver,  where  the  same  course  would 
not  be  pursued  if  the  property  was  held  by  an  executor.  Mid- 
dieton  V.  Dodswell,  13  Ves.  266.    See  art.  2,  §  1,  j\  post,  214. 

h  Lunatics,  iTifants,  etc.    There  are  many  cases  in  which  a 

receiver  will  be  appointed  over  the  estate  of  a  lunatic,  in  the 

hands  of  his  committee.    Thus,  the  court  will  appoint  a  receiver 

of  an  estate  so  held  when  it  appears  that  the  proper  person  to 

act  as  the  committee  of  the  lunatic  cannot  give  the  requisite 

8<*curity.     BillingTiurst^  ex  parte,  1  Amb.  104.    So  a  receiver 

^ill  be  appointed  where  no  person  can  be  found  who  will  act 

as  a  committee  of  the  lunatic  without  recompense.    Ex  parte 

^drren,  10  Ves.  622.    So  in  all  cases  of  danger  to  an  infants 

^thte,  a  receiver  will  be  appointed  on  application  to  the  court. 

Pitcher  v.  Helliar,  Dick.  680.    See  art.  2,  §  1,  A,  post 

L  Vendors  and  purchasers.  Where  either  party  to  a  contract 
for  the  sale  of  property  refuses  to  complete  the  contract,  after 
performance  on  the  part  of  the  other  party,  a  receiver  will  be 
appointed  on  a  suit  brought  by  the  aggrieved  party  for  a  specific 
performance.  Metcalfe  v.  Pulvertoft,  1  Ves.  &  Bea.  180 ;  ShaTcel 
V.  MarlborougJi,  4  Mad.  463 ;  Boehm  v.  Wood,  2  Jac.  &  Walk. 
236 ;  Hall  v.  JenJcinson,  2  Ves.  &  Bea.  126.     See  art.  2,  §  1,  e. 

j.  Joint  tenant  and  tenants  in  common.  In  actions  between 
joint  tenants,  a  receiver  will  be  appointed  over  the  joint  property 
as  a  matter  of  course,  whenever  it  appears  that  the  property  is 
in  danger  through  the  acts  of  either  of  the  parties.  Dunham  v. 
Jertis,  8  Barb.  88.  So  a  receiver  may  be  appointed  at  the 
instance  of  one  tenant  in  common  against  an  insolvent  co-tenant 
in  possession,  who  excludes  him  from  the  receipt  of  any  portion 
of  the  rents  or  profits.  Williams  v.  JenJcins,  11  Ga.  695.  See 
art.  2,  §  1,  I,  n,  post 
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ARTICLE  n. 

IK  WHAT  OASES  APPOIITrBD. 

Section  1.  In  wbat  cases  appointed. 

a.  In  general.  The  adoption  of  the  Code  did  not  change 
materially  the  old  principle  and  practice  in  relation  to  the 
appointment  of  receivers.  In  one  particular  it  has  extended  the 
old  rule.  Under  the  former  practice,  a  receiver  was  seldom  or 
never  appointed  on  the  application  of  a  defending  party.  Under 
the  Code,  a  receiver  may  be  appointed :  (1)  Before  judgment,  on 
the  application  of  either  party,  when  he  establishes  an  apparent 
right  to  the  property  which  is  the  subject. of  the  action,  and 
which  is  in  possession  of  an  adverse  party,  and  the  property,  or 
its  rents  and  profits,  are  in  danger  of  being  lost  or  materially 
injured  or  impaired,  except  in  cases  where  judgment  upon  failure 
to  answer  may  be  had  without  application  to  the  court.  (2) 
After  judgment,  to  carry  the  judgment  into  effect.  (3)  After 
judgment,  to  dispose  of  the  property  according  to  the  judgment. 
Or  (4)  to  preserve  the  property  during  the  pendency  of  an 
appeal.  Or  (5)  when  an  execution  has  been  returned  unsatisfied, 
and  the  judgment  debtor  refusies  to  apply  his  property  in  satis- 
faction of  the  judgment.  (6)  In  the  cases  provided  by  the  Code 
and  by  special  statutes,  when  a  corporation  has  been  dissolved, 
or  is  insolvent,  or  in  imminent  danger  of  insolvency,  or  has 
forfeited  its  corporate  rights ;  and  in  like  cases  of  the  property 
within  this  State  of  foreign  corporations.  And  (7)  in  such  other 
cases  as  are  now  provided  by  law,  or  may  be  in  accordance  with 
the  existing  practice,  except  as  otherwise  provided  by  the  Code. 
Code,  §  244.  The  cases  in  which  a  receiver  may  be  appointed 
over  the  property  of  a  corporation,  domestic  or  foreign,  will  be 
considered  at  length  in  a  subsequent  part  of  this  section,  and  in 
general  the  specific  cases  to  which  the  general  provisions  of  the 
Code  and  Revised  Statutes  in  respect  to  receivers  may  be 
applied,  will  be  considered  under  their  appropriate  heads. 

But  there  are  some  general  rules  relating  to  the  appointment 
of  a  receiver  that  apply  to  all  cases  equally. 

A  receiver  will  not  be  appointed  before  judgment  in  an  action 
on  the  application  of  the  plaintiff,  unless  there  is  the  strongest 
probability  that  the  court  will  ultimately  decide  that  he  is 
entitled  to  the  relief  which  he  demands  in  his  complaint,  and 
that  the  property  embraced  in  the  litigation  is  in  danger  of  being 
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lost  or  being  materially  injured  or  impaired,  before  the  full 
investigation  and  final  determination  of  the  case.  Hamilton  v. 
Accessory  Transit  Oo.^  3  Abb.  255  ;  S.  C,  13  How.  108  ;  Orphan 
Asylum  v.  McOartee^  1  Hopk.  429.  Before  a  receiver  will  be 
appointed  over  real  property,  the  applicant  must  show  fraud  in 
obtaining  possession,  or  special  circumstances  clearly  indicating 
a  necessity  for  the  protection  of  the  property  pendente  lite. 
Willis  V.  Oorlies,  2  Edw.  Ch.  281.  The  appointment  of  a  receiver 
depends  upon  the  sound  discretion  of  the  court,  and  the  remedy 
wiU  only  be  allowed  where  it  appears  fit  and  reasonable  that 
some  indijfferent  person  under  approved  security  should  receive 
and  distribute  the  rents  and  profits  for  the  greater  safety  of 
aU  parties  concerned.  Yerplarik  v.  Caines,  1  Johns.  Ch.  57 ; 
Patten  v.  Accessory  Transit  Oo.^  4  Abb.  139.  See  Owen  v.  Homaru 
4  H.  L.  997  (1032). 

Receiverships  are  in  effect  injunctions,  and  something  more 
stringent  still,  and  should  be  granted  with  great  caution,  and 
only  in  cases  of  pressing  apparent  necessity.  Patten  v.  Acces- 
sory Transit  Co.y  4  Abb.  235 ;  S.  C,  13  How.  502  ;  reversing  S.C., 
4  Abb.  139  ;  but  an  application  for  a  receiver  will  be  denied  on 
the  merits  only,  and  not  on  mere  technical  grounds.  The  court 
will  not  deny  an  application  of  this  nature,  on  the  ground  of 
formal  defects  in  the  constitution  of  the  action  in  which  it  is 
made,  if  a  case  is  made  out  on  the  merits  for  the  appointment. 
E^ans  V.  Cmefntry^  31  Eng.  L.  &  Eq.  436  ;  S.  C,  6  De  Gex,  Mc. 
&  G.  911. 

&.  In  a/Monsfor  the  dissohdion  qf  a  partnership.  It  is  a  mat  • 
ter  of  course,  in  actions  to  close  up  partnership  concerns,  to 
grant  a  receiver  upon  the  application  of  either  party.  Martin  v. 
Van  Schaick^  4  Paige,  479 ;  Wetter  v.  Schlieper^  15  How.  268  ; 
S.  C,  6  Abb.  123 ;  4  E.  D.  Smith,  707  ;  Jackson  v.  DeForest,  14 
How.  81.  So  where  any  partner  has  a  right  to  dissolve  a  partner- 
ship, and  the  articles  of  copartnership  contain  no  provision  for 
closing  up  the  concern,  it  is  a  matter  of  course  to  appoint  a 
receiver  on  the  application  of  either  partner.  Law  v.  Ford^  2 
Paige,  310 ;  Jackson  v.  DeForest^  14  How.  81.  •  So  *a  receiver 
will  be  appointed  on  the  application  of  a  partner  who  alleges 
that  the  firm  is  insolvent,  and  that  his  copartners  have  excluded 
him  from  the  possession  of  all  the  goods,  effects,  books,  papers 
and  vouchers  of  the  firm,  and  are  collecting  the  debts  and  mis- 
applying the  property  of  the  partnership.    Williamson  v.  Wil- 
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son^  1  Bland.  Ch.  418 ;  Wilson  v.  Greenwood^  1  Swanst.  471 ; 
Dams  V.  Orove^  2  Rob.  134.  See  Mdynard  v.  RaUey^  2  Ney.  313 
(318) ;  SchuUe  v.  Hoffman^  18  Tex.  678.  The  order  appointing  a 
receiver  will  be  granted,  where  these  facts  are  alleged,  whether 
the  acts  complained  of  occurred  during  the  continuance  of  the 
general  and  ordinary  business  of  the  firm,  or  in  the  course  of 
winding  up  the  affairs  after  the  determination  of  the  partner- 
ship, lb.  So  a  receiver  will  be  appointed  where  a  partner  con- 
tinues the  trade  with  the  joint  effects  on  his  separate  account. 
Wilson  V.  Greenwood^  1  Swanst.  471 ;  Harding  v.  Olovery  18 
Ves.  281. 

In  all  such  cases  the  receiver  is  appointed  solely  with  a 
view  of  winding  up  the  partnership  concerns  and  dividing  the 
surplus,  and  not  for  the  purpose  of  carrying  on  the  business. 
Hence,  the  general  rule  that  a  plaintiff,  to  obtain  an  order  for  a 
receiver,  must  show  himself  entitled  to  a  dissolution.  Jackson 
V.  De  Forest^  14  How.  81 ;  Oarretson  v.  Weaver^  3  Edw.  Ch. 
385 ;  Ooodmian  v.  WMtcomh^  1  Jac.  &  Walk.  669.  But  the 
mere  fact  that  a  partnership  has  been  dissolved  will  not  entitle  a 
partner  to  a  receiver.  There  must  be  a  breach  of  duty  on  the 
part  of  a  copartner,  or  a  breach  of  the  contract  of  partnership. 
Harding  v.  Olover,  18  Ves.  281.  The  grievance  must  be  actual 
and  not  apprehended.     Woodward  v.  SchatzeU,  3  Johns.  Ch.  412. 

Where  a  limited  partnership  is  insolvent,  and  the  insolvent 
partners  neglect  to  place  the  partnership  effects  in  the  hands  of 
a  proper  and  responsible  trustee,  to  be  distributed  among  all  the 
creditors  of  the  firm  ratably,  in  proportion  to  the  amount  of 
their  several  debts,  any  creditor  may  have  a  receiver  appointed 
to  protect  the  trust  fund,  and  to  distribute  it  among  the  several 
creditors.  Innes  v.  Lansing^  7  Paige,  583 ;  Van  Alstyne  v. 
CooTc,  25  N.  T.  (11  Smith)  489,  494 ;  Jackson  v.  Sheldon,  9  Abb. 
127,  133 ;  Whitewright  v.  Stimpson,  2  Barb.  879  ;  Levy  v.  Ely^ 
15  How.  396  ;  S.  C,  6  Abb.  89,  91 ;  La  Chaise  v.  Lord,  10  How. 
461 ;  S.  C,  1  Abb.  213  ;  4  E.  D.  Smith,  612  ;  Walkmshaw  v. 
Perzel,  32  JEow.  233 ;  S.  C,  4  Rob.  426. 

As  the  granting  of  an  order  for  a  receiver  often  depends  upon 
the  question  of  the  ^Hnsolnency'^'*  of  a  partnership,  corporation, 
executor,  trustee,  etc.,  it  becomes  important  to  define  the  word 
as  used  in  such  connection.  "Insolvency''  and  "inability  to 
pay"  are  synonymous.  But  solvency  does  not  mean  ability  to 
pay  at  all  times  under  all  circumstances,  and  everywhere  on 
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demand,  nor  does  it  require  that  a  person  should  have  in  his 
possession  the  amount  of  money  necessary  to  pay  all  claims 
against  him.  Difficulty  in  paying  particular  demands  is  not 
msolvency.  A  party  is  solvent  who  has  his  property  in  such 
a  situation  that  all  his  debts  may  be  collected  out  of  it  by  legal 
process.  lb.  See  J&errick  v.  Borst^  4  Hill,  650 ;  Leoy  v.  Ely.  15 
How.  396  ;  S.  C,  6  Abb.  89,  91. 

c.  In  mortgage  cases.  In  a  suit  for  the  foreclosure  of  a  mort- 
gage, the  court  has  power  to  appoint  a  receiver  of  the  rents  and 
profits  of  the  mortgaged  premises,  where  it  shall  appear  that  the 
proceeds  of  a  sale  under  a  decree  will  be  insufficient  to  satisfy 
the  mortgage  debt,  and  that  the  party  personally  liable  for  the 
mortgage  debt  is  insolvent.  Sea  Ins.  Co,  v.  Stebhins^  8  Paige, 
565  ;  Barik  of  Ogdenshurgh  v.  Arnold,  5  id.  38 ;  Quincy  v. 
Cheeseman,  4  Sandf.  Ch.  405;  Warner  v.  Oomerneufs  Execu- 
tors^ 1  Barb.  36.  This  relief  does  not  grow  directly  out  of  the 
relations  of  the  parties  or  the  stipulations  contained  in  the  mort- 
gage, but  out  of  equitable  considerations  alone.  It  is  not  a 
matter  of  strict  right,  but  is  addressed  to  the  sound  discretion  of 
the  court.  Syracwse  City  Bank  v.  TalJman,  31  Barb.  201. 
Although,  as  a  rule,  a  receiver  will  not  be  appointed  against  a 
mortgagee  in  possession,  so  long  as  any  thing  remains  due  to 
him,  yet  where  it  appears  that  he  is  irresponsible,  or  that  the 
Tent43  and  profits  will  be  lost,  or  are  in  danger  of  loss,  or  that  he 
is  committing  waste  upon,  or  materially  injuring,  the  premises, 
an  exception  will  be  made  and  a  receiver  appointed.  Bolles 
V.  Dviff',  35  How.  481 ;  Hiles  v.  Moore,  15  Eng.  L.  &  E.  130 ; 
Meaden  v.  Sealey,  6  Hare,  620 ;  Huguenin  v.  Baseley,  13  Ves. 
105  ;  Lloyd  v.  Passingham,  16  id.  59 ;  Becerley  v.  Brooke, 
4  Grattan,  209.  See  Codrington  v.  Parker,  16  Ves.  469; 
Williams  v.  Robinson,  16  Conn.  517  (524).  In  foreclosure 
actions,  where  a  corporation  is  defendant,  a  receiver  will  be 
appointed  only  when  the  mortgage  debt,  or  interest  thereon,  has 
remained  unpaid  at  least  thirty  days  after  it  became  due,  and 
was  duly  demanded  from  the  officers  of  the  corporation,  and 
when  either  the  income  of  such  property  is  specifically  mort- 
gaged, or  the  property  itself  is  probably  insufficient  to  pay  the 
amount  of  the  mortgaged  debt.    Laws  of  1870,  ch.  151,  §  3. 

d.  In  actions  or  proceedings  in  partition  or  for  the  construc- 
tion of  a  will.  The  court  may  also,  in  an  action  of  partition, 
appoint  a  receiver  to  preserve  the  property  from  serious  loss. 
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Fignolet  v.  BusTie^  28  How.  9.  It  is  provided  by  the  amendment 
of  the  Revised  Statutes  in  1863,  that  where,  either  by  actions  or 
proceedings  in  partition  or  division,  or  for  the  consbnction  of  a 
last  will  and  testament,  an  estate  has  been  brought  within  the 
possession,  direction  or  control  of  the  supreme  court  of  this 
State,  which  shall  have  acquired  jurisdiction  over  the  same, 
such  supreme  court  may,  upon  the  death  of  the  surviving  exec- 
utor of  said  last  will  and  testament,  and  during  the  pendency 
of  such  action  or  proceedings,  and  until  they  are  finally  carried 
into  eflFect,  appoint  a  receiver  of  said  estate  upon  such  terms  and 
.  conditions,  and  upon  such  notice  to  all  parties  and  persons 
interested  as  said  court  shall  direct,  and  upon  such  order,  as  to 
security  or  otherwise,  as  to  said  supreme  court  may  seem  expe- 
dient.    Laws  of  1863,  amending  2  B.  S.  80,  §  45. 

e.  In  an  action f(yr  a  specific  perforTnance.  In  an  action  for 
the  specific  performance  of  a  contract,  a  receiver  may  be 
appointed,  where  it  appears  that  the  purchaser  can  be  compelled 
to  execute  his  contract,  and  that  the  circumstances  of  the  case 
render  such  appointment  necessary.  Boehm  v.  Wood^  2  Jac. 
&  Walk.  236  ;  ShaJcel  v.  MarXbtyrjougTi,  4  Mad.  Ch.  463 ;  Hall 
V.  JenJcinson^  2  Ves.  &  Pea.  125 ;  Metcalf  v.  PvZvertoft^  1  id. 
180.  See  KcTmedy  v.  Lee^  3  Mer.  448 ;  McCfloud  v.  Phelps^ 
2  Jur.  962. 

/.  In  an  action  for  a  divorce.  In  an  action  for  a  divorce,  on 
the  ground  of  adultery,  a  receiver  may  be  appointed  over  the 
property  of  the  husband,  to  enable  the  court  to  apply  so  much 
of  such  property  as  may  be  necessary  to  the  support  of  the 
family  of  the  defendant,  during  the  litigation,  and  afterward. 
Kirhy  v.  Kirby^  1  Paige,  261.  An  injunction,  a  receiver  and  a 
writ  of  Tie  exeat  may  all  be  resorted  to  in  the  same  suit,  to  aid 
the  court  in  doing  justice  between  the  parties.  lb.;  Carey  v. 
Carey,  2  Daly,  424. 

g.  IneQectment.  In  order  to  obtain  an  order  appointing  a 
receiver  in  an  action  of  ejectment,  or  as  it  is  called  under  the 
Code,  an  action  to  recover  possession  of  real  property,  the  plaia- 
tiff  must  not  only  show  a  good  title  to  the  premises  in  question, 
but  he  must  also  show  that  the  appointment  is  necessary  to  pro- 
tect the  property,  or  its  rents  and  profits,  during  the  litigation. 
People,  etc,,  v.  Mayor,  etc.,  of  New  York,  10  Abb.  111.  As  st 
general  rule  a  receiver  cannot  be  appointed  in  an  action  of 
ejectment,  unless  some  equitable  grounds  are  made  to  appea.r 
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entitling  the  plaintiff  to  the  rents  and  profits  as  snch,  or  that 
their  sequestration  is  essential  to  his  protection.  lb. 

A  seqneptration  will  be  essential  when  it  appears  that  the 
defendant  is  irresponsible,  and  is  collecting  rents  which  he  is 
unable  to  refund,  and  which  will  probably  be  lost  unless  he  is 
restrained,  and  that  the  premises,  in  consequence  of  his  incapacity 
or  neglect,  are  in  a  ruinous  condition  for  the  want  of  repairs, 
and  will  continue  to  deteriorate  if  they  remain  under  the  control 
and  in  the  possession  of  the  defendant.  Rogers  v.  Marshall^  6 
Abb.  IS.  S.  467 ;  S.  C,  38  How.  43. 

h.  On  tJiedissolution^insolveTicy^  or  forfeiture  of  the  corporate 
rigTds  of  corporations.  A  receiver  of  the  property  of  a  corpora- 
tion can  be  appointed  only  by  the  supreme  court,  in  a  civil 
action,  and  in  one  of  the  following  cases,  upon  at  least  eight 
days'  notice  of  the  application  to  the  proper  officers  of  such 
corporation : 

1.  In  a  civil  action  brought  by  a  judgment  creditor  of  the  cor- 
poration, or  his  representatives,  after  an  execution  has  been 
issued  upon  such  judgment,  and  returned  unsatisfied  in  whole 
or  in  part. 

2.  In  a  civil  action  brought  by  a  creditor  of  the  corporation, 
for  the  foreclosure  of  a  mortgage  upon  property  over  which  the 
receiver  is  appointed,  and  when  the  mortgage  debt,  or  interest 
thereon,  has  remained  unpaid  at  least  thirty  days  after  it  became 
due,  and  was  duly  demanded  from  the  proper  officers  of  the 
corporation,  and  when  either  the  income  of  such  property  is 
specifically  mortgaged,  or  the  property  itself  is  probably  insuffi- 
cient to  pay  the  amount  of  the  mortgage  debt. 

3.  In  a  civil  action  brought  by  the  attorney-general  for  a 
dissolution  of  the  corporation,  when  it  appears  to  the  court  that 
such  dissolution  ought  to  be  adjudged. 

4.  In  a  civil  action  brought  by  the  attorney-general  or  by  the 
stockholders  to  preserve  the  assets  of  a  corporation  having  no 
officer  empowered  to  hold  the  same. 

5.  In  the  cases  specifically  mentioned  in  title  4,  chapter  8, 
part  3  of  the  Revised  Statutes.  Laws  of  1870,  ch.  161,  §  3. 
These  provisions  extend  and  apply  to  all  corporations  and 
joint-stock  associations,  created  or  existing  by  the  laws  of  this 
or  any  other  State  or  government,  doing  business  within  this  State, 
or  having  a  business  or  fiscal  agency,  or  an  agency  for  the  trans- 
fer of  its  stock  therein,  and  to  the  directors,  trustees,  managers 
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and  other  officers  of  such  foreign  corporations  or  joint-stock 
associations,  and  to  all  proceedings  by  the  attorney-general,  in 
the  name  of  the  people  of  this  State,  nnder  the  laws  regulating 
proceedings  against  corporations ;  except  that  they  do  not  apply 
to  corporations  and  associations  having  banking  powers,  or 
power  to  make  insurances,  or  to  such  as  shall  be  organized  under 
the  general  manufacturing  laws  of  this  State.  Laws  of  1870, 
ch.  151,  §  6.  A  receiver  of  the  property  of  a  corporation  can  be 
appointed  only  in  one  of  the  five  classes  of  cases  just  enumer- 
ated. In  every  other  case  the  appointment  is,  in  the  most 
emphatic  terms,  forbidden  by  the  act  of  1870.  City  of  Roches- 
ter V.  BroTison^  41,  How.  78. 

The  cases  specifically  mentioned  in  titie  4,  chapter  8,  part  3  of 
the  Revised  Statutes  are  as  follows : 

1.  Whenever  a  judgment  at  law,  or  a  decree  in  equity,  shall 
be  obtained  against  any  corporation  incorporated  under  the  laws 
of  this  State,  and  an  execution  issued  thereon  shall  have  been 
returned  unsatisfied  in  part  or  in  the  whole,  upon  the  petition  of 
the  person  obtaining  such  judgment  or  decree,  or  his  repre- 
sentatives, the  court  of  chancery  (now  the  supreme  court)  may 
sequestrate  the  stock,  property,  things  in  action  and  effects  of 
such  corporation,  and  may  appoint  a  receiver  of  the  same.  2 
R.  S.  463,  §  36. 

2.  Whenever  any  corporation  having  banking  powers,  or 
having  the  power  to  make  loans  on  pledges  or  deposits,  or 
authorized  by  law  to  make  insurances,  shall  become  insolvent, 
or  unable  to  pay  its  debts,  or  shall  have  violated  any  of  the 
provisions  of  its  act  or  act  of  incorporation,  or  of  any  other  act 
binding  on  such  corporation,  the  supreme  court  may,  upon  the 
application  of  the  attorney-general  or  of  any  creditor  or  stock- 
holder, and  upon  proof  of  such  facts,  issue  an  injunction 
restraining  such  corporation  and  its  officers  from  exercising  any 
of  its  corporate  rights,  from  collecting  or  receiving  any  debts 
or  demands,  and  from  transferring  or  delivering  to  any  person 
any  of  the  moneys,  etc.,  of  such  corporations,  and  it  may 
appoint  one  or  more  receivers  to  take  charge  of  its  property  and 
effects^  and  to  collect,  sue  for  and  recover  the  debts  and  demands 
that  may  be  due,  and  the  property  that  may  belong  to  it  2 
R.  S.  463,  §§  39,  40,  41. 

3.  Whenever  any  creditor  of  a  corporation  shall  seek  to  charge 
the  directors,  trustees  or  other  superintending  officers  of  such. 
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corporation^  or  the  stockholders  thereof,  on  account  of  any 
liability  created  by  law,  he  may  commence  a  civil  action  for  that 
purpose  in  the  supreme  court,  which  shall  possess  jurisdiction  to 
enforce  such  liability.  2  R.  S.  464,  §  45.  In  such  case  the  court 
may,  when  necessary,  cause  an  account  to  be  taken  of  the  prop- 
erty and  debts  due  to  and  from  such  corporation,  and  appoint 
one  or  more  receivers,  having  all  the  powers  of  receivers  of 
corporations  voluntarily  dissolved.  Id.,  §  46. 

4.  Whenever  the  directors,  trustees,  or  other  oflSicers  having  the 
management  of  the  concerns  of  any  corporation,  or  the  majority 
of  them,  shall  discover  that  the  stock,  property  and  eflfects  of 
such  corporation  have  been  so  far  reduced  by  losses  or  other- 
wise, that  it  will  not  be  able  to  pay  all  just  demands  to  which  it 
may  be  liable,  or  to  afford  a  reasonable  security  to  those  who 
may  deal  with  it^  or  whenever  such  directors,  trustees  or  oflSlcers 
sh^,  for  any  reason,  deem  it  beneficial  to  the  interests  of  the 
stockholders  that  such  corporation  should  be  dissolved,  they 
may  petition  the  court  for  a  decree  dissolving  it.  3  R.  S.  467, 
§  58.  K  upon  the  proper  proof  it  shall  appear  to  the  court  that 
such  corporation  is  insolvent,  or  that  for  any  reason  a  dissolution 
thereof  will  be  beneficial  to  the  stockholders,  and  not  injurious 
to  the  public  interests,  the  court  may  by  decree  dissolve  the 
corporation  and  appoint  one  or  more  receivers  of  its  estate  and 
effects.    2  R.  S.  468,  §  65. 

The  act  of  1870  provides  that  a  receiver  may  be  appointed  in 
an  action  brought  by  the  attorney-general  for  the  dissolution  of 
a  corporation,  when  it  appears  to  the  court  that  such  dissolution 
ought  to  be  adjudged.    Laws  of  1870,  ch.  151,  §  3. 

The  Code  also  provides  that  a  receiver  may  be  appointed  "  in 
cases  provided  in  this  Code,  and  by  special  statutes,  when  a  cor- 
poration has  been  dissolved  or  is  insolvent,  or  in  imminent 
danger  of  insolvency,  or  has  forfeited  its  corporate  rights  ;  and 
in  like  cases  of  the  property  within  this  State  of  foreign  corpora- 
tions.   Code,  §  244. 

The  cases  provided  for  in  the  Code  are :  1.  Actions  brought 
by  the  attorney-general,  by  the  direction  of  the  legislature,  for 
the  purpose  of  vacating  the  charter  of  a  corporation.  Code, 
§§  429,  430. 

2.  Actions  brought  by  the  attorney-general  upon  his  own 
information,  or  upon  the  complaint  of  any  private  party,  against 
any  association,  or  number  of  persons  acting  as  a  corporation 
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within  this  State  without  being  duly  incorporated.  Code,  §  432. 
Section  442  authorizes  the  court  to  render  judgment  disolving 
the  corporation  in  the  above  cases. 

When  such  judgment  has  been  rendered  against  a  corporation 
the  court  has  the  same  power  to  restrain  the  coirporation,  to 
appoint  a  receiver  of  its  property,  and  to  take  an  account,  and 
make  distribution  thereof  among  its  creditors,  as  are  given  in 
article  3,  title  4,  chapter  8  of  the  third  part  of  the  Revised 
Statutes.  Code,  §  444.  These  provisions  of  the  Code,  in  respect 
to  the  appointment  of  receivers  in  actions  against  corporations, 
are  preserved  in  full  effect  by  subdivision  3  of  section  3  of  the 
act  of  1370  above  mentioned. 

i.  JotTttrstocJc  associations.  The  provisions  of  the  act  of  1870 
apply  to  joint-stock  associations  as  well  as  to  corporations. 
Laws  of  1870,  ch.  151,  §  5.  The  statutes  of  this  State,  where 
they  do  not  expressly  provide  that  similar  rules  shall  govern 
joint-stock  associations  as  apply  to  corporations,  give  to  such 
associations  all  the  qualities  and  attributes  of  corporations, 
except  the  right  to  have  and  use  a  common  seal ;  and  the  pro- 
ceedings for  the  dissolution  of  such  associations,  in  cases  of 
insolvency,  are  substantially  the  same  as  are  applicable  to  insol- 
vent corporations.  The  laws  relating  to  the  dissolution  of  simple 
partnerships  do  not  apply  to  joint-stock  associations  Water- 
hury  V.  Merchants^  Union  Eocpress  Oo.^  3  Abb.  N.  S.  163 ;  S.  C, 
60  Barb.  157. 

j.  In  case  of  fraud  or  insolvency  of  executors^  ad/ministrators 
or  trustees.  So  far  as  the  appointment  of  a  receiver  is  con- 
cerned, executors,  administrators  and  trustees  may  be  considered 
as  governed  by  the  same  rules,  and  accountable  for  the  same 
breaches  of  trust  in  the  execution  of  their  respective  duties. 
The  fact  that  executors  and  administrators  occupy  the  position 
of  trustees  is  the  ground  upon  which  a  court  of  equity  exercises 
jurisdiction.  But  as  it  is  for  the  testator,  and  not  for  the  court, 
to  say  in  whom  the  trust  for  the  administration  of  his  effects 
shall  be  reposed,  this  trust  will  only  be  taken  from  the  executor 
on  suflSicient  grounds,  and  placed  in  the  hands  of  a  receiver.  This 
course  will  not  be  pursued  unless  the  executor  has  become 
bankrupt,  or  has  wasted  or  misapplied  the  assets,  or  has  lost 
a  portion  of  the  trust  fund  through  misconduct  or  negligence. 
Middleton  v.  DodsweU^  13  Ves.  266 ;  Jenkins  v.  JenMns^  1  Paige, 
243;   Taylor  v.  AUen^  2  Atk.  213;   Arvonymous^  12  Ves.  4. 
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Where  the  txust  fund  i?  m  danger,  the  appointment  of  a  receiver 
may  be  demanded  as  a  matter  of  right.  Jenkins  v.  Jenkins^  1 
Paige,  243 ;  Orphan  Asylum  v.  McQartee^  1  Hopk.  429,  436. 
Although  it  is  said  that  a  receiver  will  not  be  appointed  simply 
because  the  executor  is  poor,  yet,  when  it  is  made  to  appear  that 
he  is  utterly  insolvent,  a  receiver  will  be  appointed,  unless  it  can 
be  shown  by  aflSlrmative  proof  that  it  was  tiie  deliberate  intention 
of  the  testator  to  intrust  his  estate  to  an  insolvent  executor. 
LangUy  v.  JSdwk^  5  Mad.  46 ;  Oladdon  v.  Stcyneraan^  1  id.  143, 
note ;  Howard  v.  Papera^  id.  142 ;  Arumyraous^  12  Ves.  4.  The 
same  principle  governs  the  appointment  of  receivers  of  the  prop- 
erty held  by  trustees.  Wherever  the  trust  fund  is  in  danger  a 
receiver  may  be  appointed,  but  in  no  other  case.  Orphan  Asy- 
lum V.  McCartee^  1  Hopk.  429.  The  fund  will  be  held  to  be  in 
danger  whenever  it  is  shown  that  the  trustee  is  insolvent,  or  is 
diverting  the  trust  estate  from  the  purposes  for  which  it  was 
created,  or  is  violating  its  conditions,  or  allowing  others  to  waste 
or  appropriate  the  fund  or  any  part  thereof.  Haggarty  v.  Pitt- 
many  1  Paige,  298 ;  Cranston  v.  Plumbs  54  Barb.  59 ;  Slate  of 
lUinais  v.  Delafield^  8  Paige,  527 ;  S.  C,  2  HiU,  159 ;  Evans  v. 
Coventry^  5  De  Gex,  M.  &  G.  911 ;  Calhoun  v.  King^  5  Ala.  626 ; 
Mandel  v.  Peay^  20  Ark.  325 ;  Ohappell  v.  Akin^  39  Ga.  177. 

k.  To  protect  the  estate  of  infants^  lunaMcs^  etc.  Whenever 
proceedings  have  been  commenced  for  the  appointment  of  a  com- 
mittee of  a  lunatic,  the  court  may  appoint  a  receiver  of  his  estate 
until  the  question  of  lunacy  is  determined.  Matter  of  Heliy  3 
Atk.  634 ;  Ex  parte  Whitfield^  2  id.  315 ;  Matter  qf  Kenton,  6 
Binn.  613,  634.  So  a  receiver  will  be  appointed  in  an  action  com- 
menced on  behalf  of  an  infant,  when  it  appears  satisfactorily  to 
the  court  that  the  infant's  estate  is  in  danger.  Id. ;  Anonymous,  1 
Atk.  489 ;  Butler  v.  Freeman,  Amb.  303.  There  is  a  distinction 
to  be  observed  in  respect  to  the  time  and  manner  of  the  appoint- 
ment of  a  receiver  in  these  two  classes  of  cases.  A  receiver  of 
the  estate  of  a  lunatic  may  be  appointed  when  no  action  is  pend- 
ing ;  but  this  power  cannot  be  exercised  by  the  court  in  respect 
to  the  estate  of  an  infant.  lb.  A  receiver  in  the  latter  case  can 
only  be  appointed  in  an  action,  and  will  not  be  discharged  until 
the  infant  has  had  fair  time,  after  coming  of  age,  to  examine  the 
'receiver's  accounts.    Matter  of  Van  Horne,  7  Paige,  46. 

I.  To  enforce  payment  of  charges  on  land.  A  tenant  for  life 
is  bound  to  keep  down  ordinary  charges  for  taxes  and  repairs 
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out  of  the  rents  and  income  of  the  estate.  On  a  failure  to  per- 
form this  duty,  a  receiver  of  so  much  of  the  rents  and  income  as 
may  be  necessary  for  this  purpose  may  be  appointed.  Cairns 
V.  Ghdbert,  3  Edw.  Ch.  312  ;  Estate  of  Miller,  1  Tucker,  346 ; 
White  V.  Bishop  of  Peterborough,  3  Swanst.  1j09  ;  Plaskett  v. 
DiUoUy  1  Hogan,  201.  So  when  a  person  takes  a  conveyance  of 
a  legal  estate,  subject  to  equitable  interests,  he  must  satisfy 
those  interests  or  submit  to  the  appointment  of  a  receiver. 
Pritchard  v.  Fleetwood,  1  Mer.  63 ;  Owing*  s  Case,  1  Bland.  297, 
370. 

m.  In  proceedings  to  foreclose  a  mechanics  lien.  In  a 
proper  case  an  injunction  may  be  granted,  and  a  receiver 
appointed,  in  a  proceeding  to  foreclose  a  mechanic' s  lien.  Webb 
V.  Yan  Zandt,  16  Abb.  314,  note ;  PoerschJce  v.  Kedenburg,  6 
Abb.  N.  S.  172,  177. 

n.  In  actions  between  tenants  in  common  and  joint  tenants. 
A  tenant  in  common  may  have  a  receiver  appointed  against  his 
co-tenants,  upon  making  it  appear  to  the  satisfaction  of  the  court 
that  such  co-tenants  are  in  possession  of  undivided  valuable 
property,  and  are  excluding  him  from  the  receipt  of  any  portion 
thereof,  and  that  they  are  insolvent.  Williams  v.  Jenkins^  11 
Ga.  596 ;  Tyson  v.  Fairclough,  2  Sim.  &  Stu.  142.  So  in  actions 
between  joint  tenants,  a  receiver  will  be  appointed,  as  a  matter 
of  course,  when  the  joint  property  is  in  danger,  through  the  acts 
of  one  or  more  of  the  joint  tenants.  Davis  v.  Orove,  2  Rob.  134 ; 
Williamson  v.  Wilson,  1  Bland,  418, 423 ;  Roberts  v.  Eberhardt, 
23  Bug.  L.  &Eq.  246. 

0.  In  creditors*  suits.  Prior  to  the  Code  the  appointment  of 
a  receiver  was  oftener  made  in  a  creditor's  suit  than  in  any 
.other  judicial  proceeding.  Under  the  present  practice  this  pro- 
ceeding is  still  in  force,  although  rarely  employed,  as  the  Code 
has  furnished  a  more  expeditious  remedy,  and  one  that  in  most 
instances  is  equally  available.  See  Revhens  v.  Joel,  13  N.  Y. 
(3  Kern.)  488 ;  Catlin  v.  Doughty,  12  How.  457 ;  Bennett  v. 
McOuire,  68  Barb.  626,  636 ;  Oere  v.  Dibble,  17  How.  31.  In 
these  suits,  where  the  return  of  an  execution  unsatisfied  pre- 
supposes that  the  property  of  the  defendant,  if  he  has  any,  will 
be  misapplied,  the  appointment  of  a  receiver  to  collect  and 
preserve  such  property  pending  the  litigation  is  almost  a  matter 
of  course.  Bloodgood  v.  GIqjTc^  4  Paige,  674;  BanJc  of  Mon- 
roe V.  ScherTnerhorn,  1  Clarke's  Ch.  214  ;  Austin  v.  Mgu^eira^  7 


RECEIVERS.  217 


In  Bupplementaiy  prooeedings. 


Paige,  56.  And  if,  on  the  application  for  a  receiver,  the  equities 
of  the  complaint  are  nndenied,  the  plaintiff  is  entitled  to  the 
order.  The  fact  that  there  may  be  no  property  to  protect  is  no 
answer  to  *  the  application.  Bloodgood  v.  ClarJc^  4  Paige,  574 ; 
Myre^  Cdse^  2  Abb.  476 ;  Webb  v.  Ozermann^  6  id.  92  ;  Lent  v. 
McQueeriy  15  How.  313.  And  where  an  injunction  has  been 
obtained  in  such  suit  to  prevent  the  debtor  from  disposing  of 
or  wasting  his  property,  an  application  for  a  receiver  must  be 
made,  or  the  injunction  will  be  dissolved.  lb. 

p.  In  supplementary  proceedings.  The  principles  applying 
to  creditors'  suits  apply  also  to  the  kindred  remedy  under  the 
Code,  called  supplementary  proceedings.  Whenever  the  plain- 
tiff has  perfected  judgment  and  has  issued  an  execution  thereon, 
which  has  been  returned  unsatisfied  in  whole  or  in  part,  the 
appointment  of  a  receiver  to  receive  and  collect  the  property  of 
the  debtor  is  a  matter  of  course.  And  when  the  plaintiff  has 
obtained  an  injunction  against  the  judgment  debtor  to  protect 
the  property  and  effectuate  his  lien,  an  application  for  a  receiver 
should  always  be  made.  Lent  v.  McQueen^  15  How.  313 ;  Heroy 
V.  GHbson,  10  Bosw.  591 ;  Myres'  Case,  2  Abb.  476. 

The  authority  of  the  judge  to  appoint  a  receiver  in  supple- 
mentary proceedings  is  given  in  section  298  of  the  Code.  It  is  there 
provided  that  the  judge  may,  by  order,  appoint  a  receiver  of  the 
property  of  the  judgment  debtor,  in  the  same  manner  and  with 
like  authority  as  if  the  appointment  were  made  by  the  court 
according  to  section  224.  Darrow  v.  Lee^  16  Abb.  215.  But,  before 
the  appointment  of  such  receiver,  the  judge  must  ascertain,  if 
practicable,  by  the  oath  of  the  party  or  otherwise,  whether  any 
other  supplementary  proceedings  are  pending  against  the  judg- 
ment debtor,  and  if  such  proceedings  are  pending  the  plaintiff 
therein  must  have  notice  to  appear  before  him,  and  shall  like- 
wise have  notice  of  all  subsequent  proceedings  in  relation  to  the 
receivership.  No  more  than  one  receiver  of  the  property  of  a 
judgment  debtor  can  be  appointed.  Code,  §  298.  All  that 
is  necessary  to  warrant  an  application  for  a  receiver  in  such  cases 
is  the  issuing  of  an  execution  on  the  judgment  and  its  return 
nnsatisfied.  Lent  v.  McQueen^  15  How.  313.  But  the  appoint- 
ment cannot  be  made  before  such  return.  Darrow  v.  Lee^  16 
Abb.  215. 

The  receiver  may  be  appointed  at  any  time  while  the  proceed- 
ing are  pending,  after  the  return  of  the  order  for  the  examination 
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of  the  defendant  before  the  judge.  People  v.  Mead^  29  How. 
360.  But  a  delay  in  making  the  application  will  not  forfeit  the 
plaintiff's  right  to  an  order,  although  it  may  defeat  the  object  of 
the  proceedings.  As  a  rule,  the  plaintiff  should  •  secure  the 
appointment  of  a  receiver  at  an  early  stage  of  the  proceedings, 
as,  until  such  appointment  is  made,  no  lien  is  created  on  ^e 
personal  property  of  the  debtor,  and  other  creditors  may  levy 
upon  any  such  property  and  acquire  a  valid  lien  thereon  in 
preference.  lb.  Van  Alstyne  v.  Cookj  26  N.  Y.  (11  Smith)  489  ; 
S.  C,  34  Barb.  653 ;  Brown  v.  Nichols,  42  N.  Y.  (3  Hand)  26, 
34  ;  Davenport  v.  Kelly,  id.  193,  199. 

It  is  not  necessary  that  the  examination  of  the  judgment  debtor 
should  disclose  the  existence  of  property  belonging  to  him  to 
authorize  the  appointment  of  a  receiver.  The  appointment  may 
be  made  whether  the  examination  of  the  debtor  discloses  any 
property  or  not,  and  before  any  examination  has  been  commenced. 
Myres*  Case,  2  Abb.  476 ;  Heroy  v.  Gibson,  10  Bosw.  691 ;  Lent 
V.  McQTieen,  15  How.  313 ;  People  v.  Mead,  29  id.  360.  But 
where  the  plaintiff  has  not  availed  himself  of  this  right,  and  it 
appears  on  the  examination  that  the  judgment  debtor  has  prop- 
erty in  the  hands  of  a  third  person  who  claims  title  therein, 
a  receiver  must  be  appointed  to  bring  an  action  to  try  the  question 
of  title,  as  the  judge  has  no  authority  to  try  this  question  sum- 
marily. Bennett  v.  McOuire,  58  Barb.  626 ;  Rodman  v.  Henry, 
17  N.  Y.  (3  Smith)  482 ;  Teller  v.  Randall,  40  Barb.  242 ;  's.  C, 
26  How.  156 ;  Grounse  v.  Whipple,  34  id.  333. 

There  are  cases  where  the  appointment  of  a  receiver,  although 
aUojvable,  may  be  unnecessary.  Thus  where  no  receiver  has 
been  appointed,  and,  on  the  examination,  the  debtor  discloses 
tangible  property  which  may  be  applied  to  the  satisfaction  of 
the  judgment,  the  judge  may  order  the  property  so  applied 
under  section  297.  Over  aU  other  property  a  receiver  must  be 
appointed  under  section  298.    Heroy  v.  Gibson,  10  Bosw.  691. 

Section  2.  In  what  cases  not  appointed. 

a.  In  general.  It  is  a  general  rule  that  a  receiver  will  not  be 
appointed  unless  there  is  the  strongest  probability  that  the 
court  will  ultimately  decide  that  the  plaintiff  is  entitled  to  the 
relief  which  he  demands  in  his  complaint,  and  that  the  property^ 
is  in  danger  of  being  materially  injured  or  impaired  before  the 
full  investigation  and  final  determination  of  the  case.  Hamil- 
ton V.  Accessory  Transit  Co.,  3  Abb.  256 ;  S.  C,  13  How.  108. 
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And  even  where  the  property  itself,  or  its  rents  and  profits  are 
in  danger  of  being  lost  or  materially  injured  or  impaired,  the 
court  has  no  authority  to  appoint  a  receiver  if  the  complaint  is 
one  upon  which  judgment  upon  failure  to  answer  may  be  had 
without  application  to  the  court.    Code,  §  244. 

&.  In  actions  for  the  dissolution  of  copartnerships.  It  is  a 
general  rule,  that,  in  actions^  between  partners,  the  plaintiff  must 
show  himself  entitled  to  a  dissolution  of  the  partnership,  or, 
that  the  partnership  has  been  dissolved,  and  that  the  articles  of 
copartnership  do  not  provide  for  the  settlement  of  the  concern, 
or  that  the  firm  is  insolvent,  and  his  copartners  are  misapplying 
or  wasting  the  assets,  before  he  can  obtain  an  order  for  the 
appointment  of  a  receiver.  Williamson  v.  Wilson^  1  Bland,  418, 
423 ;  Henn  v.  Walsh,  2  Edw.  Ch.  129  ;  Jackson  v.  De  Forest,  14 
How.  81 ;  Bams  v.  Chrome,  2  Rob.  134.  A  receiver  will  not  be 
appointed  merely  because  partners  quarrel.  Henn  v.  Walsh,  2 
Edw.  Ch.  129.  See  Qoodmian  v.  Whitcomb,  1  Jac.  &  Walk. 
569.  Nor  because  a  partnership  has  been  dissolved,  where  this 
fact  alone  is  alleged.  Harding  v.  Glover,  18  Ves.  281.  See 
Fairhurn  v.  Pearson,  2  McNaught.  &  G.  144.  Neither  should 
a  receiver  be  appointed  where  the  existence  of  a  partnership  is 
positively  denied.  Popper  v.  Scheider,  38  How.  34 ;  S.  C,  7 
Abb.  N.  S.  66 ;  Goulding  v.  Bain,  4  Sandf.  716 ;  Peacock  v. 
Peacock,  16  Ves.  49.  So,  an  application  for  the  appointment  of 
a  receiver  over  specific  property,  alleged  to  belong  to  a  partner- 
ship, will  be  denied,  without  it  is  satisfactorily  shown  to  the 
court  that  such  specific  property  is  ia  fact  the  property  of  the 
partnership.    Gregory  v.  Gregory,  1  Sweeny,  613. 

The  question  of  possession,  also,  must  be  considered  in  con- 
nection with  the  application.  There  can  be  no  ground  for  a 
receiver  where  the  partner  applying  for  the  order  has  the  prop- 
erty in  his  own  possession.  Smith  v.  Lowe,  1  Edw.  Ch.  33 ; 
Buchanan  v.  Comstock,  57  Barb.  568  (579).  And  where,  on  the 
dissolution  of  a  partnership,  it  is  agreed  between  the  parties  that 
certain  partners  should  have  possession  of  the  property  and 
wind  up  the  concern,  a  receiver  will  not  be  appointed  on  the 
application  of  the  other  partners  without  a  palpable  breach  of 
contract  or  duty  has  been  committed,  or  unless  there  is  some 
misconduct  amounting  to  fraud.  Walker  v.  Trott,  4  Edw.  Ch.  38. 
See  Dams  v.  Amer,  3  Drewry,  64.  A  receiver  is  not  appointed 
in  actions  for  the  dissolution  of  a  partnership  as  a  matter  of 
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course,  but  only  where  such  a  measure  is  absolutely  necessary 
to  protect  the  -pToperty  in  cases  where  there  is  proof  of  such  a 
breach  of  the  partnership  duty  as  to  warrant  the  apprehension 
that  the  other  party  may  make  way  with  the  property  and  defeat 
the  object  of  the  suit.  Anonym(yti8^  2  Daly,  533.  See  Waters  v. 
Taylor  J 16  Ves.  10,  15 ;  Oliver  v.  Hamilton^  2  Anstr.  463 ;  Bard- 
ing  V.  Glover  J  18  Ves.  281 ;  Wilson  v.  Qreemooody  1  Swanst. 
471,  481. 

c.  In  mortgage  cases.   The  appointment  of  a  receiver  in  actions 
for  the  foreclosure  of  a  mortgage  is  not  a  matter  of  strict  right, 
but  is  addressed  to  the  sound  discretion  of  the  court.    Syracuse 
City  Bank  v.  TaWman^  31  Barb.  201.    The  object  of  appointing 
a  receiver  in  such  actions  is  to  collect  and  preserve,  in  advance  of 
the  final  judgment,  the  rents  and  profits  of  the  mortgaged  prem- 
ises.   But  the  court  has  no  authority  to  interfere  with  the  mort- 
gagor's  rights  to  rent,  unless  such  rents,  as  well  as  the  property, 
have  been  pledged  as  security  for  the  debt,  or  there  is  a  clear 
want  of  security.    ShotweU  v.  Smithy  3  Edw.  Ch.  688 ;  BavJc  cf 
OgdenshurgTi  v.  Arnold^  6  Paige,  38 ;  Quincy  v.  Oheeseman^  4 
Sandf.  Ch.  405.    And  even  then  a  receiver  will  not  be  appointed 
if  the  defendant  who  is  in  possession  of  the  mortgaged  premises 
gives  security  to  account  for  the  rents  and  profits,  as  the  court 
shall  direct,  in  case  there  should  be  a  deficiency  upon  a  sale  of 
the  premises  under  a  decree  of  foreclosure.    Sea  Ins.  Co,  v. 
Slebbin^j  8  Paige,  665.     Neither  will  a  receiver  be  appointed 
where  the  person  in  possession  of  the  mortgaged  premises,  by 
himself  or  his  tenants,  is  not  a  party  to  the  suit.  lb.    So,  sdso, 
no  receiver  will  be  appointed,  except  in  special  circumstances, 
against  a  mortgagee  in  possession.    Patten  v.  Accessory  Transit 
Co.,  4t  Abb.  236  ;  S.  C,  13  How.  502  ;  BoUes  v.  Dz#,  36  id.  481 ; 
Howe  V.  Woody  2  Jac.  &  Walk.  663.    And  where  the  validity  of 
the  mortgage  is  impeached  on  probable  grounds,  a  receiver  "will 
be  denied.    Leahy  v.  Arthur j  1  Hogan,  92 ;  Darcy  v.  Blake,  1 
Molloy,  248 ;  Shepherd  v.  Murdocky  2  id.  231,  631. 

d.  In  ejectment.  The  power  of  the  court  to  appoint  a  receiver 
of  the  rents  and  profits  of  real  estate,  in  an  action  to  recover  the 
possession  of  real  property,  with  damages  for  withholding  the 
sa/mey  has  never  been  denied.  Ireland  v.  NicholSy  1  Sweeny, 
208 ;  S.  C,  37  How.  222 ;  affirming  S.  C,  7  Rob.  476.  But  the 
propriety  and  regularity  of  such  an  appointment  has  been 
emphatically  denied  in  the  supreme  court,  and  as  confidently 
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asserted  in  the  superior  court.  Thompson  v.  Sherrard^  35  Barb. 
603 ;  S.  C,  22  How.  166 ;  12  Abb.  427 ;  Ireland  v.  Nichols,  1 
Sweeny,  208 ;  S.  C,  37  How.  222 ;  affirming  S.  C,  7  Rob.  476. 
In  the  case  &st  cited  it  was  held  that  such  an  appointment  was 
inconsistent  with  the  nature  of  the  action  and  the  relief  sought ; 
and  that  the  damages  for  withholding  the  property  in  the  event 
of  the  plaintiff's  recovering  possession  would  not  be  the  precise 
rents  paid  to  the  defendant,  and  that  no  receiver  could  be  ap- 
pointed over  mere  damages.  The  contrary  theory  appears  to  be 
adopted  in  the  case  last  cited.  Both  decisions,  in  connection 
with  the  facts  of  each  case,  so  far  as  reported,  are  in  harmony 
with  previous  and  subsequent  decisions.  In  the  case  of  Thomp- 
8<m  V.  S/ierrardj  as  reported,  it  does  not  appear  that  the  defend 
ants  were  insolvent,  or  that  there  were  any  special  equitable  rea- 
sons entitling  the  plaintiff  to  the  rents  and  profits  as  such ;  and 
in  conformity  with  the  usual  practice  in  such  cases,  the  order 
appointing  a  receiver  was  reversed.  See  People  v.  Mayor,  etc., 
of  New  York,  10  Abb.  Ill ;  reversing  S.C.,  8  id.  7;  TaiboU  y. 
Scott,  4  Kay  &  Johns.  133.  In  the  case  of  Ireland  v.  Nichols 
the  defendants  were  insolvent,  and  a  receiver  was  appointed  in 
conformity  with  the  principle  of  the  cases  above  cited.  The 
damages  in  an  action  of  ejectment  are  not  measured  by  the  rents 
derived  from  leases  of  the  property,  but  by  the  value  of  the  use 
and  occupation.  The  plaintiff,  in  ordinary  circumstances,  has 
nothing  to  do  with  the  rents  unless  the  defendant  (who  must  be 
the  person  to  whom  the  rents  are  due)  is  insolvent.  As  a  rule, 
a  receiver  cannot  be  appointed  in  an  action  of  ejectment  unless 
some  equitable  grounds  are  made  to  appear  entitling  the  plain- 
tiff to  the  rents  and  profits  a^  such,  or  that  their  sequestration  is 
essential  to  his  protection.  A  valid  title  in  the  plaintiff  is  essen- 
tial, but  not  of  itself  sufficient  to  authorize  the  appointment  of 
a  receiver.  People  v.  Mayor  of  New  York,  10  Abb.  Ill ;  revers- 
ing 8.  C,  17  How.  56;  28  Barb.  248;  8  Abb.  7;  Thompson  y. 
Sherrard,  22  How.  155 ;  S.  C,  35  Barb.  593 ;  12  Abb.  427.  See 
Rogers  v.  Marshall,  6  Abb.  N.  S.  467,  461 ;  S.  C,  38  How.  43. 
e.  Executors,  a^d/ministrotoTS  and  trustees.  It  is  a  general 
rule,  that  when  any  person  clothed  with  the  character  of  a  trus- 
tee becomes  insolvent,  and  the  trust  fund  is  thereby  in  danger, 
a  receiver  will  be  appointed  {Jenkins  v.  Jenkins,  1  Paige,  243  ; 
Steele  v.  Cohham,  L.  R.,  1  Ch.  App.  325) ;  but  the  court  will  not 
appoint  a  receiver  on  the  bare  allegation  that  the  trustee  is  a 
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poor  man,  when  no  proof  of  his  unfitness  for  the  position  is 
produced.  Howard  v.  Pwpera^  1  Madd.  142 ;  Awyn/ymov^^  12  Ves. 
4 ;  Oldddon  v.  Sboneman^  1  Madd.  143,  note.  Nor  will  the  fact 
that  he  is  an  old  man,  if  he  is  in  the  possession  of  his  faculties, 
be  a  valid  ground  for  such  an  order.  Hosack  v.  Rogers^  6  Paige, 
415.  Nor  will  the  &ct  that  the  trustee  mixes  the  funds  of  the 
trust  estate  with  his  own  be  sufficient  to  justify  such  an  order, 
in  the  absence  of  proof  that  the  trustee  keeps  no  book  accounts. 
Orphan  Asylvm  v.  McCartee^  1  Hopk.  429.  The  only  principle 
upon  which  the  court  interferes  in  respect  to  trustees  is  that  the 
trust  fund  is  in  danger.    lb. 

/.  Quo  warranto.  A  court  of  equity  has  no  power,  in  pro- 
ceedings in  the  nature  of  a  qtco  warrarUOj  to  appoint  a  receiver 
to  discharge  the  duties  of  a  public  office  to  which  there  are 
adverse  claimants,  or  to  receive  the  fees  and  emoluments  of  the 
office  pending  a  final  determination  of  the  rights  of  the  claim- 
ants. Tappan  v.  Gray,  9  Paige,  507  ;  S.  0.  affirmed,  7  Hill,  259. 
So  in  proceedings  by  the  attorney-general,  in  the  nature  of  a  quo 
warranto,  for  the  dissolution  of  a  corporation,  a  receiver  cannot 
be  appointed  before  judgment,  except  in  cases  of  insolvency. 
People  V.  Washington  Ice  Co,,  18  Abb.  382 ;  People  v.  Northern 
M.  R.  Go.,  42  N.  Y.  (3  Hand)  217, 242 ;  affirming  S.  C,  63  Barb.  98. 

g.  As  between  defendants.  A  receiver  will  not  be  appointed, 
on  the  application  of  one  defendant,  over  the  property  in  the 
hands  of  another  defendant.  Trv/mbvU  v.  Ogden,  Halst.  Dig. 
178,  xiii ;  Wynne  v.  Orvfftth,  1  Sim.  &  Stu.  147 ;  Robinson  y. 
Hadley,  11  Beav.  614. 

h.  Laches.  A  receiver  will  not  be  appointed  where  the  party 
making  the  application  therefor  has  been  guilty  of  laches. 
Young  v.  Ghraham,  1  Hogan,  178  ;  Jones  v.  Jones,  3  Mer.  173. 

ARTICLE  in. 

PEOOEEDINGS  FOR  APPOIKTMBNT. 

■ 

Section  1.  Power  of  court  to  appoint. 

Before  the  adoption  of  the  Code,  the  power  of  a  court  of  equity 
to  appoint  a  receiver  was  limited,  and  defined  only  by  precedents. 
Section  244  of  the  Code  contained  the  first  statutory  provision 
which  professed  to  mark  out  and  set  bounds  to  the  jurisdiction 
of  the  court  in  respect  to  the  exercise  of  this  extraordinary 
power.    Before  the  Code  a  receiver  could  never  be  appointed  in 
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a  purely  legal  action,  but  only  in  one'  of  equitable  cognizance. 
Now,  however,  both  legal  and  equitable  actions  are  vested  in  the 
same  courts  and  officers,  and  many  of  the  remedies  that  could 
formerly  only  be  employed  in  equitable  actions  are  novr  made 
applicable  to  actions  generally.  It  was  the  design  of  the  Code, 
80  far  as  practicable,  to  make  remedies  which  were  formerly 
distinct,  common  to  all  actions,  where  the  facts  bring  the  case 
within  the  provisions  of  the  statute,  and  in  particular  where 
the  remedies  are  what  are  designated  "  provisional."  The  sec- 
tion defining  the  power  to  appoint  a  receiver  is  broad  and  general 
and  cannot  be  construed  to  restrict  the  power  of  appointment  to 
any  particular  kind  of  action  or  relief.  It  applies  to  all  and 
every  action  where  property  of  any  kind  is  the  subject.  Ireland 
V.  NiohoU,  1  Sweeny,  208 ;  S.  C,  37  How.  222 ;  affirming,  7  Rob. 
476. 
Seetion  2.  Who  may  be  appointed. 

a.  In  geTteraZ.  As  a  general  rule  a  receiver  should  be  a 
strictly  impartial  and  disinterested  person,  of  unimpeachable 
honor  and  integrity,  having  sufficient  knowledge  and  ability  to 
manage  the  estate  properly  without  the  intervention  of  any  third 
party.  J^ipp  v.  Cfhard  Mailway,  11  Hare,  241,  260  ;  Lupton  v. 
^epJienson^  11  Irish  Eq.  484.  A  party  who  will  be  obliged 
to  obtain  the  aid  of  a  third  party  to  enable  him  to  discharge 
Ms  duty,  or  whose  interests  strongly  conflict  with  the  interests 
of  the  estate,  or  who  has  at  any  time  taken  advantage  for 
himself  at  the  cost  of  the  fund,  or  who  has  been  engaged  in  any 
iU^al  or  fraudulent  transactions,  should  never  be  appointed  a 
receiver.  lb.  ;  Smith  v.  N,  Y.  dyiisolidated  Stage  Co.^  28  How. 
208 ;  S.  C,  18  Abb.  419.  See  BoUes  v.  Dvff,  64  Barb.  215 ;  S.  C, 
37  How.  162. 

h.  Officers  or  stockholders  of  a  corporation.  The  general 
principle,  that  parties  in  interest  cannot  be  appointed  receivers, 
does  not  apply  to  the  officers  and  stockholders  of  corporations 
noluntarily  dissolved.  The  officers  or  stockholders  of  such 
corporation  may  be  appointed  receivers  of  the  property  of  the 
corporation  on  giving  the  statutory  security.  2  R.  S.  469,  §  67 ; 
Matter  of  the  Bowery  Bank,  16  How.  66 ;  S.  C,  5  Abb.  416 ; 
Matter  of  the  Eagle  Iron  Works,  8  Paige,  385.  And  where  a 
bank  not  only  makes  no  opposition,  but  waives  all  informalities 
in  a  suit  instituted  by  a  friendly  creditor  for  the  purpose  of 
declaring  the  bank  insolvent,  the  proceedings  will  be  construed 
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as  a  voluntary  assignment  made  by  the  bank  itself,  and  the 
appointment  of  one  of  its  oflScers  as  receiver  will  be  legal. 
Matter  of  Bowery  BanJc^  16  How.  56 ;  S.  C,  5  Abb.  415. 

c.  Parties  to  the  action.  Although  parties  to  the  action  should 
not,  as  a  rule,  be  appointed  receivers,  they  are  not  absolutely 
disqualified,  and  in  some  cases  wiU  be  appointed  in  preference 
to  all  others.  In  aU  cases  where  the  dissolution  of  a  partnership 
is  occasioned  solely  by  the  insolvency  of  one  of  the  partners,  the 
solvent  partner  ought  to  be  appointed  receiver,  if  his  capacity 
and  integrity  are  unquestioned.  Hubbard  v.  Chiild^  1  Duer, 
662.  See  WiUon  v.  Greenwood,^  1  Swanst.  471  (483) ;  Hoffman 
V.  Duncan^  18  Jur.  69. 

But  a  party  to  the  action  cannot  nominate  himself  for  the 
oflBice  without  leave  of  the  court,  and,  if  appointed,  must  act 
without  compensation.  McCarthy  v.  Peake^  9  Abb.  167,  168, 
note ;  Meaden  v.  Sealey,  6  Hare,  620 ;  Wilson  v.  Oreenwood,  1 
Swanst.  471  (483) ;  Fingal  v.  Blake,  2  Molloy,  50. 

d.  In  case  of  two  or  more  receivers.  Where  different  parties 
bring  several  actions  relating  to  the  same  property,  it  is  the  usual 
practice  to  extend  the  receivership  of  the  party  first  appointed 
over  the  subsequent  suits,  if  no  valid  objection  is  raised  to  the 
receiver  already  appointed.  LottiTner  v.  Lord,  4  E.  D.  Smith, 
183  ;  Oagger  v.  Howard,  1  Barb.  Ch.  368. 

This  practice  is  simply  a  matter  of  convenience,  the  rights  of 
the  parties  in  each  suit  being  substantially  the  same  as  if  different 
persons  had  been  appointed  receivers  at  the  several  times  wlieii 
such  receivership  was  granted  and  extended.    Howell  v.  Ripley y 
10  Paige,  43.    But  a  receiver  may  be  appointed  before  trial,  even 
where  other  receivers  of  the  same  funds  have  previously  been 
appointed  by  other  courts  in  separate  actions.  Such  receiver  mnst 
necessarily  be  subordinate  to  any  receiver  already  appointed,  or 
to  any  other  authority  under  which  the  property  or  any  part  of 
it  is  held.    This  second  receiver,  in  effect,  enters  upon  the  duties 
of  his  office,  when  that  of  the  prior  receiver  terminates,  and  takes 
from  him  the  fund  or  any  portion  of  it  remaining.    Bailey  v. 
Belmont,  10  Abb.  IS.  S.  270.     In  supplementary  proceedings,  no 
more  than  one  receiver  of  a  judgment  debtor  can  be  appointed. 
Code,  §  298. 

Section  3.  Who  will  not  be  appointed. 

a.  In  general.    In  the  appointment  of  a  receiver  the  court 
will  be  governed  by  the  peculiar  fitness  of  a  party  for  the  office 
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rather  than  by  the  solicitations  of  parties.  The  court  will  not 
appoint  any  person  receiver  who,  by  his  own  acts,  or  by  the 
position  he  occupies,  stands  in  any  improper  relation  to  the 
cause.  Nor,  where  objection  is  made  by  either  i)arty,  will  the 
court  appoint  as  receiver  a  party  with  whom  the  court  has  no 
personal  acquaintance.  Smith  v.  N.  7".  Consolidated  Stage  Co.^ 
28  How.  808 ;  S.  C,  18  Abb.  419.  A  party  who  has  been  guilty 
of  a  breach  of  trust  or  a  direct  violation  of  law,  or  a  party  who, 
knowing  an  assignment  to  be  a  firaud  or  a  violation  of  an  express 
statute,  has  acted  as  assignee  under  such  circumstances,  should 
never  be  appointed  receiver.  lb. 

ft.  Attorney  in  the  cause.  Although  attorneys  are  often 
appointed  receivers,  the  attorney  in  the  .pause  is  absolutely  dis- 
qualified from  holding  such  a  position.  The  reasons  for  the 
rule  are  obvious.  Wilson  v.  Poe,  1  Hogan,  322 ;  OarUmd  v. 
QarUmd^  2  Ves.  137 ;  Baker  v.  Backus,  32  HI.  79. 

c.  Ouardian  ad  litem^  etc.  The  next  friend  of  an  infant  can- 
not be  appointed  as  a  receiver  while  acting  in  that  capacity  in 
the  action.  The  two  characters  are  incompatible  and  cannot  be 
united.  Stone  v.  Wishart,  2  Mad.  64.  Neither  should  the  son 
of  auch  next  fHend  be  appointed  receiver,  as  the  closeness  of 
the  relationship  might  influence  the  lather  to  neglect  the  interests 
of  his  ward,  by  neglecting  to  inquire  into  the  conduct  and 
accounts  of  tihe  son.     Taylor  v.  Oldham,  1  Jac.  627,  629. 

d.  Officers  or  stockholders  of  corporations.  An  officer  or 
stockholder  of  an  insolvent  corporation  cannot  be  appointed 
receiver.  Attorney-Oeneral  v.  BavJc  of  QoVwmbia,  1  Paige,  611 ; 
8.  C.  affirmed,  3  Wend.  588 ;  Bavk  of  Monroe  v.  Schermerhorn, 
1  Clarke's  Ch.  366. 

e.  Trustees.  It  is  a  general  rule  that  a  trustee  will  not  be 
appointed  a  receiver  if  any  other  can  be  procured.  The  cases 
of  trustees  acting  as  receivers  are  exceedingly  rare ;  and  it  is  only 
where  the  trustees  consented  to  act  without  compensation  that 
such  appointments  have  been  made.  Sykes  v.  Hastings,  11  Ves. 
363 ;  Sutton  v.  Jones,  15  id.  684. 

/.  Mortgagee.  A  mortgagee  cannot  be  a  receiver  of  the  rents 
and  profits  of  the  mortgaged  premises  and  receive  compensation 
for  so  acting.  It  is  against  the  policy  of  the  law  to  permit  such 
an  appointment,  as  it  might  be  made  the  means  of  concealing  a 
usurious  contract.  Chambers  v.  Ooldwin,  9  Ves*  254,  272 ;  Scott 
V.  Brest,  2  Term  R.  238 ;  Langstaffe  v.  FenwicJc,  10  Ves.  406. 

Voi^  n.  — 29 
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Section  4.  Application  for  appointment. 

a.  J?y  "^Jf^o^  made.  A  receiver  may  be  appointed,  on  the 
ajjplication  of  either  party,  when  he  establishes  an  apparent 
right  to  property  which  is  the  subject  of  the  action,  and  which 
is  in  possession  of  an  adverse  party,  and  the  property,  or  its 
rents  and  profits  are  in  danger  of  being  lost,  or  materially  injured 
or  impaired.  Code,  §  244.  Where  the  defendant  is  a  corpora- 
tion the  application  may  be  made  by  the  attorney-general  or  any 
creditor  or  stockholder  of  the  corporation.  2  R.  S.  464  (484),  §§ 
40, 41.  But,  in  all  cases,  the  application  must  come  from  a  party 
in  interest.  A  stranger  cannot  propose  a  receiver.  Attorney- 
General  v.  Day,  2  Madd.  246. 

b.  Wlien  made.  A  ipotion  for  the  appointment  of  a  receiver 
can  be  made  only  after  the  commencement  of  an  action.  Kat- 
tenstroth  v.  Astor  BanJc^  2  Duer,  632  ;  Anonymous^  1  Atk.  578. 
See  McCarthy  v.  Peake^  9  Abb.  164, 166.  To  this  rule  there  is  but 
one  exception.  Where  a  receiver  is  necessary  to  protect  the  prop- 
erty of  a  lunatic  or  idiot,  the  appointment  may  be  made  before 
any  action  is  commenced.  Ex  parte  Whitfield^  2  Atk.  316  ; 
McCarthy  v.  PeaJce,  9  Abb.  164,  166 ;  Ex  parte  Mountfort^  16 
Ves.  446. 

In  an  action  brought  by  the  attorney-general  to  eflfect  a  for- 
feiture of  its  charter  for  non-user  of  its  powers  within  a  year,  a 
receiver  cannot  be  appointed  until  judgment  in  the  action.  Oil- 
man V.  Oreen  PoirU  Sugar  Co.,  4  Lans.  482 ;  61  Barb.  9. 

In  supplementary  proceedings,  the  judge  may  appoint  a 
receiver  at  any  time  after  the  order  for  the  examination  of  the 
debtor  has  been  returned.     People  v.  Mead,  29  How.  360. 

c.  Where  made.  An  application  for  the  appointment  of  a 
receiver,  except  in  supplementary  proceedings,  should  be  made 
to  the  court,  and  cannot  properly  be  made  to  a  judge  at 
chambers.    Ireland  v.  Nichols,  7  Rob.  476. 

A  receiver  of  the  property  of  a  corporation  can  be  appointed 
only  by  the  supreme  court  in  a  civil  action.  Laws  of  1870,  ch. 
151,  §  3. 

An  application  for  the  appointment  of  a  receiver  in  supple- 
mentary proceedings  must  be  made  to  the  judge  who  granted 
the  order  of  reference,  and  who  appointed  the  referee  to  exam- 
ine as  to  the  property  of  the  judgment  debtor.  No  other  judge 
out  of  court  has  the  power.  Ball  v.  Ooodenough,  37  How.  479  ; 
Code,  §§  292,  298 ;  Hatch  v.  Weyburn,  8  How.  163 ;  Smith  v 
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Johnson^  7  id.  39.    A  cotinty  judge  may  make  this  appointment 
in  such  cases.    People  v.  Mead^  29  id.  360 ;  Code,  §  292. 

d.  How  made.    The  statute  provides  that  no  receiver  can  be 
appointed  over  the  property  of  a  corporation,  except  upon  at 
least  eight  days'  Notice  of  the  application  therefor  to  the  proper 
officers  of  such  corporation.    Laws  of  1870,  ch.  151,  §  3.    It  also 
provides  for  the  punishment  of  any  officer  who  shall  omit  to 
disclose  to  the  other  officers  of  such  corporation  the  fswt  of  the 
service  of  such  notice  upon  him.  Id.,  §  4.    As  a  general  rule, 
notice  of  an  application  for  the  appointment  of  a  receiver  must 
be  given  to  the  parties  interested,  except  in  special  cases,  where 
irreparable  injury  would  be  sustained  by  the  delay.    De  Bemer 
V.  Brm^  39  How.  466 ;  S.  C,  67  Barb.  438 ;  Ramsey  v.  Brie  Rail- 
my  Cb.,  7  Abb.  N.  S.  156,  182 ;  S.  C,  38  How.  193 ;  People  v. 
Norton^  1  Paige,  17;    Dayton  v.  Borst^  7  Bosw.  115;    S.  C. 
affirmed,  31  N.  T.  (4  Tiff.)  436 ;  28  How.  582,  note ;  Field  v. 
BipUy^  20  id.  26 ;  People  v.  Albany  and  Susquehanna  R.  R. 
Co.,  55  Barb.  344 ;  S.  C,  38  How.  228 ;  7  Abb.  N.  S.  266 ;  1  Lans. 
308 ;  Yerplanck  v.  Mercantile  Insurance  Co.^  2  Paige,  438,  450. 
The  rules  of  the  supreme  court  recognize  the  practice  of  ap- 
pointing receivers  on  ex  parte  applications,  by  providing  that  the 
order  by  which  such  an  appointment  shall  be  made  shall  also 
contain  an  order  to  show  cause,  on  some  day  within  ten  days, 
why  such  order  should  not  be  continued  in  force.    Rule  94. 

The  exception  to  the  rule,  that  notice  of  an  application  for  the 
appointment  of  a  receiver  must  be  given  to  all  parties  in  interest, 
was  applied  before  the  act  of  1870  was  in  force,  to  foreign  corpo- 
rations doing  business  in  this  State.    Probably,  in  extreme  and 
exceptional  cases,  a  receiver  of  the  property  of  a  corporation 
may  now  be  appointed  ex  parte  notwithstanding  the  act.    Thus, 
where  a  foreign  corporation  has  neglected  to  file  with  the  secretary 
of  State  any  designation  of  a  person  upon  whom  papers  could  be 
served,  and  there  is  evidence  of  its  insolvency  or  of  a^  refusal  to 
pay  its  judgment  creditors,  and  that  it  has  discontinued  its  organ- 
ization and  the  exercise  of  ito  franchises,  and  that  it  has  sold  out 
its  property,  and  that  its  officers  have  become  the  officers  of  a 
new  corporation,  and  still  hold  the  avails  of  the  sale  of  its  prop- 
erty in  their  possession,  these  facts  alone  should  justify  the  ap- 
pointment of  a  receiver  ex  parte.    De  Bemer  v.  Drew^  89  How. 
486;  S.  C,  57  Barb.  438. 
And  although  the  statute  requires  the  service  of  the  notice  on 
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the  ofllcers  of  the  corporation,  yet  where  the  notice  has  been 
served  upon  an  attorney  of  the  corporation  who  has  appeared 
in  the  action,  the  service  will  be  sufficient.  lb  ;  Flynn  v.  BuUeyy 
Sb  Barb.  78;  Pitt  v.  Damson,  37  N.  Y.  (10  Tiff.)  235  ;  S.  C,  34 
id.  355 ;  3  Abb.  N.  8.  398 ;  4  Trans.  App.  266.  See  (My  of 
RocfiesteT  v.  Bronson,  41  How.  78,  83. 

But  in  supplementary  proceedings  the  debtor  must  have 
notice  of  the  application  for  a  receiver.  Barker  v.  JoTvaaon^ 
4  Abb.  435 ;  Dc/rr  v.  Noxon,  .5  How.  20  ;  Kemp  v.  Harding,  4 
id.  178.  The  service  of  the  notice  should  be  personal.  If 
the  debtor  has  absconded,  or  cannot  for  any  reason  be  served 
with  a  summons  under  this  act,  the  remedy  must  be  by  com- 
plaint in  the  nature  of  a  creditor's  bill,  in  which  the  debtor  may 
be  proceeded  against  as  an  absentee.  lb.  Section  298  of  the 
Code,  which  authorizes  the  judge  to  appoint  a  receiver  under 
these  proceedings,  directs  him,  if  practicable,-  to  ascertain  if 
other  supplementary  proceedings  are  i)ending  against  the  judg- 
ment debtor,  and  if  such  proceedings  are  pending,  the  plaintiff 
therein  must  have  notice  to  appear  before  him.  This  notice  is 
not  a  notice  of  motion  to  the  plaintiff  in  the  other  proceedings 
but  a  notice  to  appear,  in  order  that  he  may  show  whether  a 
receiver  has  already  been  appointed  over  the  same  property. 
This  notice,  if  less  than  that  prescribed  by  section  402  of  the 
Code,  will  be  sufficient.  Leggett  v.  Sloan,  24  How.  479.  In 
every  case  where  application  is  made  to  the  court  to  deprive  the 
defendant  of  his  property  without  a  hearing  or  an  opportunity 
to  oppose  the  application,  the  particular  facts  and  circumstances 
which  render  such  proceedings  proper  should  be  set  forth  ia 
the  papers  on  which  the  application  is  founded.  Verplanck  v. 
Mercantile  Ins.  Co.,  2  Paige,  438,  450 ;  People  v.  Albany  &  Sus- 
quehanna a.  JR.  Co.,  55  Barb.  344 ;  S.  C,  38  How.  228  ;  7  Abb. 
N.  S.  265  ;  1  Lans.  308. 

The  papers  on  which  the  application  is  made  are  usually  the 
complaint  and  answer,  with  or  without  supporting  affidavits.  If 
no  answer  has  been  served,  the  motiop  may  be  made  on  affidavits 
alone.  The  papers  on  which  the  motion  is  based  should  set  forth 
all  the  facts  on  which  the  party  relies  to  establish  his  right  to 
relief.  If  the  application  is  made  before  judgment,  the  plaintiff 
should  show  at  least  a  prima  facie  title  to  the  property  which. 
is  the  subject  of  the  action,  and  which  is  in  the  possession  of  the 
adverse  party,  and  that  the  property  or  its  rents  and  profits  are 


RECEIVERS.  229 


Notice  of  motion  for  the  appointment  of  a  receiver. 


in  danger  of  being  lost  or  materially  injured  or  impaired.  Code, 
§  244.  Thus,  in  a  foreclosure  suit,  the  plaintiff  must  show  that 
the  premises  are  not  of  suflBlcient  value  to  satisfy  the  mortgage 
debt  and  costs  ;  and  that  the  person  personally  liable  for  such 
debt  is  irresponsible  or  is  unable  to  pay  the  expected  deficiency. 
The  plaintiff  must  also  show  that  the  defendant  is  m  possession, 
either  in  person  or  by  his  tenants.  Sea  Ins,  Co,  v.  Stebhins^ 
8  Paige,  665 ;  Bolles  v.  Duff^  36  How.  481 ;  Syracuse  City  Bank 
V.  TaUman^  31  Barb.  201,  208.  In  partnership  suits  the  papers 
shduld  show  facts  entitling  the  plaintiff  to  a  dissolution.  Garret- 
son  V.  Weaver^  3  Edw.  Ch.  386. 

And  if  it  is  sought  to  have  a  receiver  appointed  over  specific 
property  the  papers  must  furnish  satisfactory  proof  that  the 
specific  property  is  in  fact  the  property  of  the  partnership. 
Gregory  Y.  Gregory ^  1  Sweeny,  613.  In  theory,  the  application 
for  a  receiver  in  supplementary  proceedings  is  founded  upon 
the  examination  before  the  judge,  and  is  made  at  its  conclusion. 
When  the  examination  is  taken  before  a  referee,  the  motion  is 
made  upon  the  original  examination,  the  defendant  having 
notice  of  the  time  and  place.  Todd  v.  OrooJce^  4  Sandf.  694 ;  S. 
C,  1  Code  R.  N.  S.  322  ;  HvZsaver  v.  Wiles,  11  How.  446.  But 
the  motion  may  be  made  at  any  stage  of  the  proceedings,  on  no 
further  proof  than  that  of  the  issuing  of  an  execution  on  the 
judgment  and  of  its  return  unsatisfied.  Lent  v.  McQueeUj  16 
How.  313 ;  Darrow  v.  Lee,  16  Abb.  216. 

Notice  of  motion  for  the  appointment  qf  a  receiver. 

{TiUeof  cause.") 

Take  nxMce,  that  on  {designate  motion  papers)  I  shall  move 
at  a  special  term  of  this  court,  to  be  held  at  ,  on  the 

day  of  J  18    ,  at  o'clock  in  the  forenoon,  or  as  soon 

thereafter  as  counsel  can  be  heard  for  an  order  (that  an  injunc- 
tion issue  herein  according  to  the  prayer  of  the  complaint,  and) 
for  the  appointment  of  a  receiver  of  the  rents  and  profits  of  the- 
estate  of  tne  defendsmt  {or  of  all  the  partnership  property  of  the 
late  firm  of  A  B  &  Co.)  mentioned  m  the  said  complamt,  with 
Cie  usual  directions ;  and  for  such  other  and  further  relief  as 
may  be  just  with  the  costs  of  this  motion. 

{J>aie.)  {Signature.) 

{Address.) 
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Order  to  show  cause  why  receiver  should  not  be  appointed. 

Order  to  show  cause  why  receiver  should  not  be  appointed. 

{Title  of  cause.) 

On  the  {designaie  paper s\  let  the  defendant  show  cause  on  the 
day  of  ,  187  ,  at  o'clock  in  the  forenoon, 

before  this  court  at  a  special  term,  to  be  held  in  the  (court-house) 
in  the  ,  on  that  day,  or  as  soon  thereafter  as  counsel  can  be 

heard,  why  a  receiver  should  not  be  appointed  of  the  {designate 
property  ori^y)  with  the  usual  directions,  and  why  such  other 
relief  should  not  be  granted  to  the  plaintiff  as  may  be  just. 

{Date)  {Signature  of  justice  of  .       court) 

e.  How  opposed.  The  answer  and  also  counter-aflBidavits  may  be 
read  by  the  defendant  in  opposition  to  the  application  of  the 
plaintiff.  Goodman  v.  Whitcomb^  1  Jac.  &  Walk.  669 ;  Kershaw 
V.  Mathews^  1  Rus.  361.  The  practice  in  these  cases  is  similar 
to  that  on  an  application  for  any  other  provisional  remedy.  But 
only  a  party  in  interest  can  be  heard  in  opposition  to  the  motion. 
Thus  a  mortgagor  who  has  sold  and  conveyed  premises  subject 
to  the  mortgage  cannot  oppose  the  appointment  of  a  receiver  in 
a  suit  to  foreclose  a  mortgage.  He  has  no  interest  in  the  rents 
and  profits  nor  in  the  possession  of  the  premises.  WaU  Street 
Fire  Ins.  Co.  v.  Loud^  20  How.  95. 

Section  5.  Order  for  appointment. 

a.  Order  by  the  court  on  the  applicaUon.  The  order  appoint- 
ing a  receiver  may  be  made  in  either  of  three  modes  :  The  order 
may  be  made  directly  by  the  court  on  the  application,  or  it  may 
be  made  on  the  confirmation  of  the  report  of  a  referee  appointed 
to  hear  the  motion  and  report ;  or  it  may  be  made  by  a  referee 
authorized  by  the  court  to  appoint  a  receiver.  The  last  is  the 
most  usual  course.  Where  the  appointment  is  made  by  the 
court,  the  receiver  is  either  named  at  once,  the  amount  of  security 
to  be  given  by  the  moving  party  determined,  and  the  general 
terms  of  the  order  prescribed ;  or,  where  the  decision  is  reserved 
on  the  argument  and  given  afterward,  a  brief  abstract  of  the- 
general  form  of  the  decision  and  order  is  made,  with  a  blank  for 
the  name  of  the  receiver,  to  be  filled  up  by  the  judge  at  cham- 
bers, on  notice  of  settlement  of  the  order,  if  the  parties  cannot 
otherwise  agree.  The  order  should  be  carefully  drawn  and  fully 
explain  the  powers  of  the  receiver,  and  describe  the  property 
over  which  he  is  appointed.     Crow  v.  Wood^  13  Beav.  271. 

The  form  and  contents  of  the  order  are,  of  course,  to  be  deter- 
mined by  the  court.    The  judge  may  draw  the  order  himself  and 
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prescribe  all  its  details ;  or  he  may  allow  the  order  as  submitted 
by  the  moving  party.  But  where  the  order  contains  any  special 
provisions  it  is  customary  for  the  attorney  of  the  moving  party 
to  submit  a  copy  of  the  order  to  the  attorney  of  the  adverse  party, 
and  if  any  of  the  provisions  are  objectionable,  to  make  an 
informal  application  to  the  judge  at  court,  or  at  chambers,  for  a 
settlement  of  the  terms  of  the  order.  The  attorney  opposing  the 
order  may  prepare  amendments  to  be  submitted  with  the  original 
to  the  judge  for  settlement.     Whitney  v.  Belden^  4  Paige,  140. 

The  order  as  settled  should  be  next  entered  by  the  attorney 
of  the  moving  party,  with  the  clerk  of  the  courts  and  copies  of 
the  same  served  on  all  parties  interested.  The  service  should  be 
personal  if  the  adverse  party  has  not  appeared  ;  but  if  such  party 
has  appeared  by  attorney,  the  service  may  be  made  upon  the 
attorney.  Code,  §  417.  A  written  notice  of  the  entry  of  the  order 
will  be  sufficient.  Should  the  moving  party  neglect  to  serve  this 
notice  or  a  copy  of  the  order  as  settled,  the  time  in  which  an 
ap])eal  may  be  brought  by  the  adverse  party  will  be  unlimited. 
TyUr  V.  Simmons^  6  Paige,  127 ;  Farley  v.  Farley^  7  id.  40  ; 
People  V.  SpaZding^  9  id.  607  ;  Harikin  v.  Pine^  4  Abb.  309. 

Any  party  affected  by  the  order  may  require  it  to  be  entered 
with  the  clerk.  Code,  §  350.  An  appeal  inust  be  taken  within 
thirty  days  after  written  notice  of  the  order  has  been  given  tA 
the  party  appealing.  Code,  §  332.  The  order  will  be  considered 
as  entered  when  delivered  to  the  clerk  for  that  purpose.  Far- 
let/  V.  Farley^  7  Paige,  40.  A  notice  of  the  entry  of  the  order 
will  not  avail  to  limit  the  time  of  an  appeal,  unless  it  is  in  writ- 
ing and  is  such  as  to  apprise  the  adverse  party  fully  of  the 
whole  substance,  if  not  the  very  details  of  the  order.  Fry  v. 
Bennett,  7  Abb.  352  ;  S.  C,  16  How.  402  ;  2  Bosw.  686  ;  ChaTH- 
pion  V.  Plymouth  Congregational  Society,  42  Barb.  441. 

Order  appointing  a  receiver. 

(  Title  of  cause)  {At  a  special  term,  etc.) 

Upon  the  summons  and  complaint  in  this  'action,  and  on  read- 
ing and  filing  the  affidavits  of  ,  and  on  motion  of  • 
of  counsel  for  the  plaintiff,  and  after  hearing  ,  of  counsel 
for  the  defendant : 

Obdebed  :  That  of  ,  counselor  at  law,  be  and  he  hereby 
is  appointed  receiver  of  {designate  the  property)  upon  the  said 
receiver,  executing,  acknowledging,  and  filing  with  the  clerk  of 
this  court  a  bond^  in  the  usual  form,  to  the  people  of  this  State, 
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in  the  penalty  of  dollars,  with  two  snflBicient  sureties,  free- 

holders or  householders  of  said  county  of  -  ,  to  be  approved 
as  to  its  form  and  manner  of  execution  by  a  justice  of  this  court ; 
and  that,  upon  filing  said  bond  a^  aforesaid,  said  receiver  be 
invested  with  all  rights  and  powers  as  receiver  according  to  law  ; 
and  that  thereupon  the  defendant  deliver  said  to  such  receiver 
upon  his  demand. 

Order  appointing  receiver  in  proceedings  supplementary  to 

execviion. 

SUPKBME  COURT : 


A  B 
agst, 

C  D. 


An  okd£b  having  been  heretofore  duly  made  by  me,  pursuant 
to  the  Code  of  Procedure,  requiring  the  above-named  C  D  to 
make  discovery  on  oath  before  R  D,  referee,  to  whom  it  was 
referred  by  me  to  examine  C  D,  above  named,  in  proceedings 
supplementary  to  execution  in  relation  to  his  property ;  and  he 
havmg  been  examined  accordingly,  I  do  hereby  order  that  L  M, 
of  ,  be,  and  he  hereby  is,  appointed  receiver  of  all  the 

real  estate,  debts,  property,  equiteble  interests  and  things  in 
action  of  the  said  CD  ;  that  such  receiver,  before  entering  upon 
the  execution  of  his  trust,  execute  to  the  clerk  of  this  court,  to 
wit,  the  county  clerk  of  the  county  of  ,  a  bond,  with  suffi- 

cient sureties  to  be  by  me  approved,  in  the  penalty  of 
dollars,  conditioned  tnat  he  will  faithfully  discharge  the  duties 
of  such  trust ;  and  that  said  L  M,  upon  filing  such  bond,  and 
filing  and  recording  this  order  in  the  office  of  the  clerk  of  the 
county  of  ,be  invested  with  all  rights  and  powers  as 

receiver  according  to  law ;  that  said  C  D  execute,  acknowledge 
and  deliver  to  such  receiver  a  proper  and  valid  assignment  and 
conveyance  of  all  his  lands  and  real  estate,  wheresoever  the  same 
are  situate ;  that  the  sum  of  dollars  be  allowed  to  the  said 

A  B  for  costs  of  this  proceeding,  and  said  C  D  be  and  is 
hereby  enjoined  and  restrained  from  making  any  disposition  of 
or  interfering  with  his  property,  equitable  interests,  things  in 
action,  or  any  of  them,  except  in  obedience  to  this  order,  until 
further  order  in  the  premises. 

Dated  the       ,  day  of       ,  187  .         {Signature  qf  judge.) 

State  op  New  York,  )  _ . . 
County  of  .  f*^  • 

I,  ,  county  clerk  of  the  county  of  ,  do  hereby  certify 

that  I  have  compared  the  preceding  with  the  original  order  filed 
in  this  office  and  recorded  therein  in  book  No.  ,  of  orders 
appointing  receivers  of  judgment  debtors  the  day  of  , 
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187  ,  at    h    m    Jf.,  and  that  the  same  is  a  correct  transcript 
therefrom  and  of  the  whole  of  such  original. 

In  testimony  whereof,  I  have  hereunto   set  my  hand  and 
official  seal  this  day  of  ,  187  .  [l.  b.J 

{Signaiure  of  clerk,) 

b.  Order  upon  report  qf  rrferee.  It  not  unfrequently  happens 
tiiat  on  an  application  to  the  court  for  the  appointment  of  a 
receiver,  a  reference  is  ordered  to  report  a  proper  person  to  be 
appointed  receiver,  and  to  approve  of  sureties  to  be  given  by 
him.  In  such  cases  the  appointment  is  not  complete  until  it  is 
confirmed  by  the  special  order  of  the  court.  Matter  of  the 
Eagle  Iron  Works,  8  Paige,  886.  The  party  obtaining  the  order 
of  reference  should  give  the  adverse  party  the  usual  notice  to 
attend  before  the  referee.  A  voluntary  appearance  before  the 
referee  will,  however,  waive  all  irregularities  in  the  notice. 
Wetter  v.  ScMieper,  7  Abb.  92.  On  the  hearing  before  the 
referee  the  moving  party  proposes  the  name  of  the  party  he 
desires  appointed  as  receiver,  and  if  the  other  party  is  not  satis- 
fied with  the  i)erson  so  nominated  he  makes  known  his  objec- 
tions and  proposes  other  parties.  The  referee  selects  from  the 
parties  proposed  the  person  he  deems  most  suitable  for  the 
position  and  reports  accordingly. 

This  report  should  be  delivered  to  the  attorney  for  the  moving 
I)arty,  to  be  filed  with  the  clerk  of  the  proper  county.  The 
attorney,  after  serving  a  copy  of  the  report,  with  the  usual 
notice  of  motidh,  should  present  the  report  to  the  court  at 
8x>eciai  term,  and  move  for  an  order  appointing  the  party  recom- 
mended in  the  report.  In  supplementary  proceedings,  where 
the  examination  of  the  judgment  debtor  was  had  before  a  ref- 
eree, no  copy  of  the  examination  need  be  served  on  the  applica- 
tion to  the  judge  for  the  appointment  of  a  receiver.  But  notice 
of  the  application  must  be  given  to  all  parties  interested.  Todd 
V.  Orooke,  4  Sandf.  694 ;  S.  C,  1  Code  R.  N.  S.  324 ;  HvZsaver  v. 
Wiles,  11  How.  446.  Aa  to  the  proceedings  before  the  referee, 
in  fixing  the  amount  of  security  and  approving  the  sureties 
prox)osed,  see  section  6,  post. 

Notice  of  motion  for  a  reference  to  nominate  a  receiver. 

{TUle  qf  cause.) 

Take  notice,  that  upon  {designate  motion  papers)  the  under- 
sign^ will  move  the  court  at  a  special  term  to  be  held  at       , 
Vol.  IL  — 30 
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on  the       day  of  j   18    ,  at     o'clock  in  the  forenoon, 

or  as  soon  thereafter  as  counsel  can  be  heard  for  an  order  of 
reference  to  a  referee,  to  be  appointed  by  the  court  to  nominate 
and  report  to  the  court  a  suitable  person  to  be  appointed  receiver, 
and  to  report  as  to  the  amount  of  security  required  and  the 
sufficiency  of  the  sureties  proposed,  and  for  such  other  relief  as 
may  be  just. 

{Date.)  {Signature  of  pUdniiff '  s  attorney. ) 

{Address.) 

Order  of  appointTnent. 

{Title  of  cause.)  {At  a  special  term,  etc.) 

Upon  the  summons  and  complaint  in  this  action,  and  upon 
reading  and  filing  the  affidavits  of  ,  and  on  motion  of 

,  of  counsel  for  the  plaintiff,  anfl  after  hearing  ,  of 

counsel  for  the  defendant :  v 

Ordered  :  That  a  receiver  be  appointed  of  {specify  the  prop- 
erty), 

A.nd  it  is  hereby  referred  to  ,  of  ,  counselor  at  law, 

to  report  a  suitable  person  to  be  appointed  such  receiver, 
and  to  report  the  names  of  sureties  proposed  by  him  with  the 
amount  for  which  they  should  be  liable,  and  their  responsibility 
for  the  same. 

{SigruUure  qf  clerk.) 

Rrfere^s  report  of  names. 

{TiUe  of  cause.) 

To  the  court  of 

In  pursuance  of  an  order  of  this  court  made  in  the  above- 
entitled  action,  dated  the  day  of  ,  18  >  whereby  it  was 
referred  to  the  undersigned  to  report  the  name  of  a  siritable 
person  to  be  appointed  receiver  of  (the  estate  of,  etc.),  and  the 
.  proper  security  to  be  required ;  I,  ,  the  referee  named  in 
said  order,  respectfully  report : 

I.  That  I  have  been  attended  on  said  reference  by  the  attorneys 
and  counsel  of  (both,  or  all  the  parties  to  this  action)  and  there- 
upon proceeded  with  the  matters  so  referred. 

II.  That  A  B,  of  ,  was  proposed  on  the  part  of  the 

Slaintiff,  and  R  C,  of  ,  was  proposed  on  the  part  of  the 

efendant ;  and  that,  upon  due  examination,  it  appeared  to  me 
that  the  said  R  C  was  better  fitted  to  execute  the  trust  of  such 
receivership  than  the  said  A  B  ;  wherefore,  I  recommend  him  as 
a  suitable  person  to  be  appointed  receiver  as  aforesaid. 

III.  That  the  said  R  C  proposed  as  his  sureties,  C  D  of  , 
and  E  F  of           ,  and  being  satisfied  by  their  affidavits  (and 
other  proof)  that  they  were  each  of  them  worth  the  sum  of 
dollars,  over  and  above  all  their  liabilities,  I  approve  and  recom- 
mend them  as  such  sureties. 
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That  the  said  R  C,  C  D  and  E  F  thereupon,  jointly  and 
severally,  executed  a  bond  in  the  usual  form,  to  the  people  of 
this  State,  in  the  penalty  of  ,  dollars,  conditioned  for  the 
faithful  discharge  by  the  said  R  C  of  his  duties  as  receiver  afore- 
said, which  bond  appears  to  me  sufficient,  in  form  and  substance, 
and  is  herewith  submitted. 

(Date.)  {Signature  of  rtferee.) 

Order  corijirming  rrfere^  s  report 

{Title  of  caiise.)  {At  special  term,  etc.) 

On  reading  and  filing  the  report  of  ,  a  referee  appointed 

bv  the  court  on  the  dajr  of  >  18    ,  to  report  the  name 

of  a  suitable  person  for  receiver  in  this  action,  and  what  security 
should  be  required ;  and  on  motion  of  ,  counsel  for  plain- 

tiflT,  after  hearing  ,  counsel  for  defendant : 

Obdebed  :  That  the  said  report  be  confirmed ;  and  that  , 

of  ,  be  appointed  receiver  of  {designate  the  property),  and 

that  and  ,  the  sureties  named  in  said  report,  be 

approved  as  sureties  for  the  said  receiver ;  and  that  the  bond  * 
heretofore  approved  by  the  said  referee  be  filed  with  the  clerk 
of  the  county  of         ,  and  the  appointment  of  the  said  receiver 
shall  date  from  the  time  of  such  fliing  of  the  said  bond. 

And  it  is  fubtheb  obdebed,  that  upon  the  filing  of  said 
bond,  said  receiver  shall  be  vested  with  the  usual  rights  and 
powers  of  receivers  under  this  court  {and  staie  aryy  special 
powers  conferred  upon  Mm,) 

And  it  is  fubtheb  obdebed,  that  thereupon  the  defendant 
deliver  said  to  said  receiver  upon  his  demand. 

c.  Order  hyrqferee.  Where  the  order  appointing  a  referee 
emjwwers  him  to  appoint  a  receiver,  and  to  take  from  him  the 
requisite  security,  no  order  for  the  confirmation  of  the  appoint- 
ment is  necessary.  In  such  cases,  the  referee,  after  approving  of 
the  receiver  and  the*  sureties  to  be  given  by  him,  takes  the 
requisite  bond  and  files  it  with  his  report  of  the  appointment, 
stating  that  he  has  approved  of  the  bond,  and  that  it  is  duly  filed. 
Upon  the  filing  of  this  report,  the  appointment  of  the  receiver  is 
complete,  and  he  may  immediately  enter  upon  his  duties.  Mat- 
ter of  tTie  Eagle  Iron  Works,  8  Paige,  385  ;  Wetter  v.  SchUeper, 
7  Abb.  92  ;  Zottimer  v.  Lord,  4  E.  D.  Smith,  183, 191. 

Either  party  may  have  the  appointment  reviewed  by  the  referee 
by  presenting  to  the  court,  on  notice  to  all  parties  interested,  a 
petition  setting  forth  the  grounds  of  objection  to  the  receiver,  and 
praying  that  the  referee  may  review  his  report.  Matter  of  the 
Eagle  Iron  Works,  8  Paige,  385.    The  application  may  also  be 
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made  by  motion  on  affidavits.  The  court  will  not  order  the 
referee  to  review  his  report  except  on  special  grounds.  lb. ;  Wetter 
V.  Schlieper^  7  Abb.  92 ;  Wynne  v.  Lord  Newhorough^  15  Ves. 
283 ;  BowershanJc  v.  Coldsseau^  3  id.  164 ;  Thomas  v.  DawJciUy 
1  id.  452  ;  ^Tharpe  v.  Tharpe,  12  id.  317. 

Notice  of  motion  for  T^erence  to  appoint  receiver. 

{Title  of  cause.) 

Take  iwtice^  that  upon  {designate  motion  papers)  the  under- 
signed will  move  the  court  at  a  special  term  to  be  held  at  , 
on  the  day  of  >  18  ,  at  o'clock  in  the  fore- 
noon, or  as  soon  thereafter  as  counsel  can  be  heard  for  an 
order  that  it  be  referred  to  a  referee  to  appoint  a  receiver  of 
,  with  the  usual  powers  and  directions,  and  take  from  him 
such  security  as  the  court  shaU  direct^  and  for  such  other  relief 
as  may  be  just 

{Date.)  {Signature.) 

{Address.) 

Order  of  rtference  to  appoint  receiver. 

(Title  of  cause.)  {At  special  term^  etc.) 

Upon  the  summons  and  complaint  in  this  action,  and  on  read- 
ing and  filinff  the  affidavits  or  ,  and  on  motion  of  O  K,  of 
counsel  for  me  plaintiff,  and  after  hearing  S  T,  of  counsel  for 
the  defendant ; 

Ordered  :  That  it  be  referred  to  R  F,  of  ,  counselor 

at  law,  to  appoint  a  receiver  of  {designate  the  property  with 
precision  ana  deflniteness)  and  that  the  said  referee  take  from 
such  receiver,  security  for  the  faithful  performance  of  his  trust, 
to  wit :   A  bond  in  the  sum  of  dollars,  with  two  or  more 

sufficient  sureties,  approved  by  said  referee  and  file  the  same 
with  the  clerk  of  this  court  {or  of  the  county  of  ). 

And  it  is  further  ordered,  that  upon  the  filing  of  such 
security,  and  the  said  referee' s  report,  sucn  receiver  shall  be  vested 
with  the  usual  rights  and  powers  of  receivers  under  this  court. 
{State  any  special  powers  lo  be  exercised  by  him.) 

And  it  is  further  ordered,  that  thereupon  the  defendant 
deliver  said  to  such  receiver  upon  his  demand. 

Summons  to  attend  reference. 
{Title  of  cause.) 
{Address  to  dtfendant  or  his  attorney.) 

You  are  hereby  required  to  attend  before  .        ,  the  referee 

appointed  by  the  court  to  appoint  a  receiver  in  this  action,  at  his 

omce.  No.  street,  in  the  (city)  of  ,  on  the        day  of 

next,  at     o'clock  in  the  forenoon,  when  he  will  receive 
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proposals  for  a  receiver  under  the  order  of  the  court,  dated  , 

18    ,  a  copy  of  which  has  been  served  upon  you. 

{If  addressed  to  the  defendavi^  in  a  creditor's  suit^  add^  if 
necessary^ :  The  personal  attendance  of  the  defendant  is 

required  for  the  purpose  of  examination. 

{Date.)  {Signature  of  rtferee.) 

{Signature  of  plaintiff^  s  attorn^. ) 

Proposal  of  names. 

{TUle  qf  cause.) 

The  above-named  plaintiff  {or  defendant)  proposes  A  B,  of 
No.  street,  in  the  city  cff  ,  counselor  at  law,  for  receiver 

of  the  (estate  or  rents  and  profits  of  the  estate),  mentioned  in  the 
order  of  this  court,  dated  on  the        day  of  ,  18    .    Jftid 

the  said  A  B  proposes  C  D,  of  the  town  of  ,  and  E  F,  of 

No.  street,  in  the  city  oj^  ,  as  his  sureties. 

{Date.)  {Signature.) 

Affidavit  as  to  value  qf  real  property. 

{Title  of  catcse.) 

{ Venue.) 

C  D,  of  ,  being  duly  sworn,  says,  that  the  lands,  tene- 

ments, and  premises  {or  other  property)  mentioned  in  the 
pleadings  in  tnis  cause,  and  of  which  a  receiver  is  directed  to  be 
appointed,  are  now  at  the  clear  yearly  rent  of  dollars, 

exclusive  of  taxes  and  all  other  deductions  and  outgoings. 

{Jurat.)  {Signature.) 

Rrfere^s  report  of  appointment. 

{Title  of  cause.) 
To  the  court  of 

In  pursuance  of  an  order  of  this  court,  made  in  the  above- 
entitled  action,  dated  the  ^  day  of  >  18  ,  whereby  it 
was  referred  to  the  undersigned  to  appoint  a  receiver  of  the 
estate  of  (ete.,  or  partnership  stock,  etc.,  or  rents  and  profits  of 
the  estate  of,  ete. ),  and  take  from  such  receiver  proper  security, 
I,  R  F,  the  referee  named  in  said  order,  respectfufiy  report : 

I.  That  I  have  been  attended  on  said  reference  by  the  attomej^s 
and  counsel  of  the  plaintiff  {or  both,  or  all  the  parties  to  this 
action!  and  thereupon  proceeded  with  the  matters  so  referred. 

n.  That  R  C,  of  No.  street,  in  the  city  of  New  York, 

counselor  at  law,  was  proposed  on  the  part  of  the  (plaintiff)  as 
such  receiver ;  and  that  no  objection  being  made  to  nis  appoint- 
ment (and  no  person  proposea  by  the  defendant),  and  the  said 
R  C  appearing  to  me  to  be  a  fit  and  proper  person  for  such 
trust,  I  have  appointed  him  receiver  as  foresaid. 


L 
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III.  That  the  said  R  C  proposed,  as  his  sureties,  C  D,  of 

,  and  E  F,  of  ,  and  being  satisfied  by  their 

affidavits  ^nd  other  proof)  that  they  were  each  of  them  worth 
the  sum  of  dollars,  over  and  above  all  their  liabilities,  I 

approved  of  them  a«  such  sureties. 

IV.  That  the  said  R  C,  C  D,  and  E  F,  thereupon,  jointly  and 
severally,  executed  a  bond  in  the  usual  form  to  the  people  of 
this  State  in  the  penalty  of  doUars,  conditioned  for  the 
faithful  discharge  by  the  said  R  C,  of  his  duties  as  receiver 
aforesaid. 

V.  That  I  have  caused  the  said  bond,  with  my  approval 
indorsed  thereon  and  the  affidavits  of  justification  of  said  sure- 
ties, to  be  filed  with  the  clerk  of  tile  county  of  .  All  of 
which  is  respectfully  submitted. 

^ate,)  {Signature  of  referee^ 

Section  6.  Security  and  qualifications. 

a.  Security  invariably  required.  Whenever  a  receiver  is 
appointed,  security  for  the  faithful  performance  of  his  duties 
must  invariably  be  given.  This  requirement  will  not  be  waived, 
even  with  the  consent  and  by  the  request  of  all  parties  in  inter- 
est. BanTcs  v.  Potter^  21  How.  469.  But  the  court  may,  in  a 
proper  case,  dispense  with  the  giving  of  sureties,  and  take  in 
lieu  thereof  the  bond  of  the  receiver.  Ridout  v.  Earl  of  Ply - 
Toouthy  Dickens,  68 ;  Carlisle  v.  Berkley j  Amb.  599 ;  Manners  v. 
Furze,  11  Beav.  80 ;  ConnoUy  v.  Codd,  1  Hay.  &  J.  624 ;  Hibhert 
V.  Hibhert,  3  Mer.  681. 

So  where  a  statute  has  made  an  exception  to  the  general  rule, 
as  where  a  trust  company  is  appointed  receiver,  no  sureties  need 
be  given.  Matter  of  the  Empire  (My  Bank,  10  How.  498.  But 
sureties  must  be  given  under  the  general  practice  of  the  court, 
unless  the  statute  expressly  dispenses  with  this  requirement. 
Case  of  the  Mechanics^  Fire  Ins,  Co.,  6  Abb.  444. 

In  supplementary  proceedings,  when  the  receiver  has  given 
ample  security  upon  appointment,  he  cannot  be  required  to  give 
new  security  in  every  subsequent  proceeding  over  which  his 
receivership  may  be  extended.  Banks  v.  Potter,  21  How.  469. 
But  if  such  security  becomes  inadequate,  in  consequence  of  the 
discovery  of  additional  property  of  the  debtor,  or  of  a  new 
acquisition  of  property  by  him,  the  court  that  appointed  him 
will,  upon  the  application  of  any  party  interested,  compel  him 
to  give  further  security,  or  on  his  failure  so  to  do  will  remove 
him  and  appoint  .another  receiver.  lb. ;  Cagger  v.  Howard,  1 
Barb.  Ch.  368. 
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b.  Amounty  Jiow  determined.  On  the  application  for  a 
receiver,  whether  the  motion  be  made  before  the  court  or  ref- 
eree, the  moving  party  should  present,  with  his  proposal  of  a 
receiver  and  his  sureties,  an  affidavit  setting  forth  as  nearly  as 
possible  the  value  of  the  property  over  which  a  receiver  is  to  be 
appointed,  and  any  other  facts  respecting  the  property  that  may 
guide  the  officer  in  fixing  the  amount  of  security. 

The  adverse  party,  on  presenting  his  proposal  for  a  receiver, 
may  also  introduce  any  evidence  tending  to  disprove  the  state- 
ments of  the  moving  party,  and  to  show  the  real  value  of  the 
property.  The  officer  may,»in  a  creditor's  suit,  examine  the 
defendant  on  oath  as  to  the  amount  of  property  in  his  posses- 
sion or  under  his  control,  or  may  examine  witnesses  to  discover 
property  in  the  hands  of  third  parties  to  which  the  receiver  is 
entitled.  Mtzburgh  v.  Emeringham^  6  Paige,  29  ;  Brovming  v. 
BettiSj  8  id.  568 ;  Oihon  v.  Shaw,  7  id.  278  ;  Austin  v.  Dickey ^ 
3  Edw.  Ch.  378.  Similar  provisions  are  made  by  the  Code  as  to 
the  examination  of  the  debtor  in  supplementary  proceedings,  or 
of  the  debtors  of  the  judgment  debtor.     Code,  §§  292,  294. 

The  officer,  having  heard  the  allegations  and  proofs  of  both 
parties,  fixes  the  amount  of  security  to  be  given.  •  The  prevailing 
party  should  then  draw  up  the  proper  bond,  and  submit  it  to 
the  officer  for  his  approval.  Where  a  reference  has  been 
ordered,  either  to  appoint  a  receiver  or  to  report  to  the  court,  the 
referee  is  the  officer  to  whom  the  security  should  be  submitted 
for  approval.    Matter  of  the  Eagle  Iron  Works,  8  Paige ,  386. 

If  the  referee  is  authorized  to  appoint  a  receiver,  his  approval 
of  the  security,  and  the  filing  of  the  bond,  with  his  report,  is  all 
that  is  necessary  to  complete  the  appointment.  But  if  it  is  not 
his  duty  to  appoint  a  receiver,  it  is  still  his  duty  to  fix  the 
amount  of  security  and  pass  upon  the  sureties,  and  report  the 
same  to  the  court.  lb.  It  is  his  duty  to  compel  the  sureties  to 
justify,  or,  if  the  security  oflfered  is  by  way  of  mortgage  on  real 
estate,  to  require  proof  of  the  value  of  the  mortgaged  premises. 
Rule  9,  Sup.  Ct. 

c.  Form  of  security.  The  security  given  on  the  appoint- 
ment of  a  receiver  is  usually  in  the  form  of  a  penal  bond,  exe- 
cuted by  the  receiver  and  two  sureties,  to  the  appointing  officer 
or  to  the  people  generally,  and  conditioned  for  the  faithful  dis- 
charge of  the  duties  of  the  trust,  and  for  prompt  obedience  to 
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such  orders  as  may  from  time  to  time  be  made  by  the  court 
appointing  him.    Banks  v.  Pottery  21  How.  469. 

Receidefs  hand. 

Kkow  all  men  by  these  presents,  that  we,  R  0  of  ,  by 

occupation  a  ,  and  E  F  of  ,  by  occupation  a  ,  and 

G  H  of  ,  by    occupation  a  ,   are  held  and  firmly 

bound  unto  the  clerk  of  the  county  of  {or  unto  the 

people  of  the  State  of  New  York) ,  in  the  sum  of  dollars, 

to  be  paid  to  the  said  clerk,  his  successors  and  assigns  {or  to 
the  said  people  of  the  State  of  New  York'),  for  which  payment^ 
weU  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  execu- 
tors and  administrators,  jointly  and  severally,  firmly  by  these 
presents. 
Sealed  with  our  seals.    Dated  the  day  of  ,  187  . 

Whereas,  By  an  order  made  by  the  court  of  ,  bear- 

ing date  the  day  of  ,  187  ,  in  an  action  in  the 

court,  wherein  A  B  was  plaintiff  and  C  D  was  defendant,  the 
above-bounden  R  C  was  appointed  receiver  of  (all  the  debts, 
)roperty  equitable  interest  and  things  in  action)  oi  the  said  C  D 
iudgment  debtor),  pursuant  to  the  provisions  of  the  Code  of 
'rocedure : 

Now,  THEREFORE,  THE  CONDITION  OF  THIS  OBLIGATION  IS  SUCH, 

That  if  the  said  R  C  shall  faithfully  discharge  the  duties  of  Ms 
trust  as  such  receiver,  and  otherwise  perform  his  office  in  all 
things  according  to  the  true  intent  and  meaning  of  said  order, 
then  this  obligation  shall  be  void,  otherwise  to  be  in  full  force 
and  effect. 
Sealed  and  delivered  in  presence  of 

{Signaiures  of  witnesses.) 

R  C*    [l.  6. 

E  F.      [L.  8.' 

G  H.  [L.  B.; 

State  of  New  Tobk,  )  ^^  , 
County  of  .  f^^  * 

On  this  day  of  ,  A.  D.  187  ,  before  me,  the  sub- 

scriber, appeared  E  F  and  G  H,  to  me  personally  known  to  be  the 
same  persons  described  in  and  who  executed  the  above  under- 
taking, and  severally  acknowledged  that  they  executed  the  same. 

{Signature  of  offi/ierJ) 

State  op  New  York,  )  .. 
County  of  .   f**' 

E  F  and  G  H,  being  severally  sworn,  each  for  himself  says,  the 
said  B  F  savs  he  is  a  nouseholder  of  the  county  of  ,  in  this 

State,  and  that  he  is  worth  in  property  not  exempt  from  execu- 
tion, the  sum  of  %  over  and  above  aU  debts  and  lia- 
bilities which  he  owes  or  has  incurred  ;  and  the  said  G  H,  for 
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liimself^  says  that  he  is  a  freeholder  of  the  county  of  ,  in 

this  State,  and  that  he  is  worth,  in  property  not  exempt  from 
execution,  the  sum  of  $  over  and  above  all  debts  and 

liabilities  which  he  owes  or  has  incurred. 

Severally  sworn  and  subscribed  before  )  (SigncUures.) 

me,  tnis  day  of  ,  187  .  ) 

I  certify,  that  I  find  the  sureties  in  the  foregoing  bond  suf- 
ficient, and  do  approve  and  allow  the  same. 

{Signature  of  officer.) 

d.  Sureties.  It  is  an  almost  invariable  custom  of  the  court  to 
require  that  two  sureties  shall  join  in  the  bond  with  the  receiver ; 
and  a  deviation  from  the  usual  practice,  by  accepting  a  mortgage 
of  real  estate  in  lieu  thereof,  has  been  emphatically  disapproved. 
Meadv.  Lord  Orrery^  3  Atk.  237.  But  under  the  present  practice 
a  receiver  has  been  allowed  to  file  a  bond  with  but  one  surety, 
and  it  has  been  asserted  that  as  the  obligation  to  furnish  security 
is  founded  in  the  practice  of  the  court  it  is  undoubtedly  in  the 
power  of  the  court  to  dispense  with  it  in  cases  where  it  is  clearly 
unnecessary.  Case  of  Mechanics^  Mre  Ins.  Co.,  5  Abb.  444, 446  ; 
Banks  V.  Pottery  21  How.  469  ;  and  in  the  cases  jcited  in  letter 
c  of  this  section,  anie,  sureties  have  been  dispensed  with,  and 
the  bond  of  the  receiver  accepted^  although  executed  by  himself 
alone. 

But  these  cases  are  ex;ceptions  to  the  general  rule,  and  can 
hardly  be  regarded  as  safe  precedents  to  follow.  The  dev'iation 
from  the  usual  custom  was  there  allowed  only  on  the  solicitation 
of  all  parties  in  interest.  More  than  two  sureties  may  combine 
to  justify  in  the  amount  required.  But  in  no  case  can  an  attor- 
ney or  a  Corporation  be  accepted  as  a  surety.  Rule  8,  Sup. 
Ct. ;  Manners  v.  Furze^  11  Beav.  30. 

e.  FUing  of  the  bond.  The  appointment  of  the  receiver  is 
not  complete  before  the  filing  of  the  bond.  Banks  v.  Potter ^  21 
How.  469 ;  West  v.  Fraser^  S  Sandf.  653 ;  Lottimer  v.  Lord^  4 
B.  D.  Smith,  183 ;  Conger  v.  Sands,  19  How.  8 ;  Wilson  v. 
AUen,  6  Barb.  542.  And  should  the  receiver  attempt  to  act 
before  his  bond  has  been  filed,  he  may  be  restrained  by  injunc- 
tion. Case  of  Mechanics^  Ins.  Co.,  6  Abb.  446 ;  Steele  v.  Stur- 
geSj  id.  442.  As  a  preliminary  to  filing,  the  attorney  for  the 
prevailing  party  should  see  that  the  bond  has  been  duly  proved 

or  acknowledged  as  required  by  rule  9  of  the  supreme  court. 
Vol,,  n.— 31 
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On  the  filing  of  the  bond  the  receiver  becomes  vested  with  the 
property,  for  which  the  receivership  is  provided,  and  his  title 
thereto  dates  back  to  the  granting  of  the  original  order  of  refer- 
ence, if  a  reference  has  been  had.  Banks  v.  Potter^  21  How. 
469  ;  Lottimer  v.  -Lord,  4  E.  D.  Smith,  183. 


ARTICLE  IV. 

POWERS  AKB  DUTIES. 

• 

Sectlou  1.  What  he  may  do  without  applying  to  the  court. 

a.  May  take  peaceable  possession  of  property.  The  receiver, 
on  being  appointed,  may  proceed  at  once  to  take  possession  of 
the  property  over  which  he  is  appointed,  without  further  order 
or  leave  of  the  court,  if  no  opposition  is  made  by  the  party  in 
possession.  Parker  v.  Browning^  8  Paige,  388 ;  Manning  v. 
Monaghan^  1  Bosw.  459.  But,  although  the  receiver  may  take 
possession  of  the  property  at  once,  he  is  not  compelled  to  do  so, 
and  mere  delay,  unaccompanied  by  fraud  or  collusion,  will  not 
defeat  the  title  vested  in  him  by  the  order  under  which  he  acts. 
Fessenden  v.  Woods^  3  Bosw.  560. 

6.  May  make  a  lease  for  one  year.  The  receiver  may  also  lease 
land  for  one  year,  or  from  year  to  year,  without  any  special 
order  of  flie  court,  but  for  no  longer  time.    Lord  Mansfield  v 
Hamilton,  2  Sch.  &  Lef.  28 ;  Rule  93,  Sup.  Ct. 

c.  May  give  notice  to  quit  So  where  the  court  has  clothed 
the  receiver  with  a  general  authority  to  let  lands  to  tenants  from 
year  to  year,  he  has  also  authority  to  determine  such  tenancies 
by  a  regular  notice  to  quit.    Doe  v.  Bead,  12  East,  67. 

d.  May  appoint  an  agent.  Where  the  property  of  which  he 
is  the  receiver  is  at  a  distance,  the  receiver  may  appoint  his  own 

agent,  without  special  leave  of  the  court.    v.  Lindsey,  15 

Ves.  91. 

e.  Bringing  actions  to  collect.  Every  receiver  of  the  property 
and  effects  of  a  debtor  has,  unless  restricted  by  the  special  order 
of  the  court,  general  power  and  authority  to  sue  for  and  collect 
all  the  debts,  demands  and  rents  belonging  to  the  debtor,  and  to 
compromise  and  settle  such  as  are  unsafe  and  of  a  doubtful 
character.  And  it  is  his  duty,  without  any  unreasonable  delay, 
to  convert  all  the  personal  estate  and  effects  into  money.  But 
he  is  not  to  be  allowed  for  the  costs  of  any  suit  brought  by  him 
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against  an  insolvent  from  whom  he  is  unable  to  collect  costs, 
unless  the  suit  was  brought  by  order  of  the  court,  or  by  the 
consent  of  aU  persons  interested  in  the  funds  in  his  hands. 
Rule  93,  Sup.  Ct. 

Under  this  general  authority,  the  receiver  may  sue  for  and 
collect  all  debts,  demands  and  rents  belonging  to  the  debtor,  in 
any  court  possessing  jurisdiction  of  the  subject-matter  of  the 
action,  without  regard  to  the  court  in  which  he  was  appointed. 
HockweU  V.  Merwin  1  Sweeny,  484;  S.  C,  8  Abb.  N.  S.  330 ; 
S.  C.  affirmed,  46  N.  Y.  (6  Hand)  166. 

Section  2.  What  he  may  not  do  without  leave  of  the  court. 

a.  Paying  out  money.  The  rule  to  govern  receivers  in  the 
disposition  of  the  money  in  their  hands  is  very  clear  and  concise. 
It  is  simply  to  pay  nothing  out  without  an  order  of  the  court. 
Fletcher  v.  Dodd^  1  Ves.  85.  And  even  where  the  property  held 
by  them  is  in  pressing  need  of  repair,  authority  should  be 
obtained  from  the  court  before  making  any  expenditure  whatever. 
Elurd  V.  CUtTierow^  6  Ves.  800.  The  rule  was  once  laid  down  with 
great  strictness,  that  a  receiver  would  not  be  allowed  any  expen- 
diture incurred  by  him  without  a  previous  application  to  the 
court.  But,  by  later  decisions,  the  rule  has  been  so  far  changed 
in  cases  where  money  has  been  laid  out  without  a  previous 
order,  as  to  appoint  a  referee  to  inquire,  if  the  expenditure  has 
been  beneficial  to  the  parties ;  and  if  it  is  so  reported  by  him,  to 
allow  the  receiver  the  money  so  laid  out.  Tempest  v.  Ord^  2 
Mer.  55  ;  Attorney-General  v.  Vigor,  11  Ves.  663. 

And  where  the  receiver  pays  out  money  under  an  order  of  the 
court,  he  should  be  careful  that  every  item  of  expenditure  was 
fully  justified  by  the  order.  See  Brown  v.  iT.  T.  <fe  JSrie  B,  -B., 
19  How.  84. 

6.  Leading  land,  etc.  Although  a  receiver  is  authorized  to 
lease  land  for  a  year,  or  from  year  to  year,  he  has  no  authority 
to  lease  for  a  longer  period  without  an  order  from  the  court. 
Rule  93,  Sup.  Ct.  ;  Morris  v.  Elmey  1  Ves.  139.  And  it  is 
doubtful  if  a  receiver  has  any  power  to  determine  a  subsisting 
lease  without  leave  and  direction  of  the  court.  Doe  v.  Read,  12 
East,  67.  Neither  can  he,  without  special  leave  of  the  court, 
become  the  tenant  of  any  part  of  the  lands  over  which  he  has 
been  appointed.  Alven  v.  Bond,  3  Ir.  Eq.  224 ;  S,  C,  Fl.  &  K.  300. 

c.  Sale  of  real  estate.  Although  a  receiver  is  required  to 
convert  all  personal  estate  intq  money,  he  is  expressly  pro- 
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hibited  from  selling  any  real  estate  of  the  debtor  without  the 
special  order  of  the  court.    Rule  93,  Sup.  Ct. 

Petition  to  sell  had  debts. 

{Title  of  cause.) 
To  the  supreme  court  of  the  State  of  New  TorJc : 

The  petition  of  R.  C,  the  receiver  in  the  above-entitled  cause, 
respectfully  shows  to  the  court : 

I.  That  on  the  day  of  ,  18    ,  your  petitioner  was, 

by  an  order  of  this  court,  duly  appointed  receiver  of 

n.  That  your  petitioner  gave  the  requisite  bond,  with  suffi- 
cient sureties,  which  has  been  duly  approved  and  filed  in  the 
office  of  the  clerk  of  this  court ;  that  your  petitioner  has  entered 
upon  the  execution  of  his  trust. 

III.  That  among  other  book  debts  embraced  by  his  said  trust, 
is  a  book  debt  of  .         dollars,  due  from  H  D,  of  ,  and 

the  particulars  of  which  are  more  fully  set  forth  in  the  schedule 
annexed  hereto ;  that  your  petitioner,  as  such  receiver,  has 
frequently,  both  by  person  and  by  letter,  demanded  payment  of 
said  debt,  but  has  always  been  met  by  evasive  answers,  and  the 
debt  still  remains  due  and  unpaid. 

lY.  That  your  petitioner  has  made  diligent  inquiry  concerning 
the  pecuniary  responsibility  of  H  D,  and  that  from  such  in- 
quiries your  petitioner  believes  that  the  said  H  D  is  insolvent, 
and  that  all  and  every  said  debts  and  notes  are  desperate  or  bad, 
and  that  it  is  not  advisable  to  risk  the  expense  of  costs  in 
bringing  action  to  recover  any  one  of  them,  but  that  it  will  be 
better  to  sell  the  same  and  all  benefit  that  may  arise  therefrom. 

Your  petitioner,  therefore,  prays  for  an  order  aUowing  and 
authorizing  your  petitioner,  as  such  receiver,  to  sell  all  and 
every  of  the  said  notes  and  debts  by  public  auction  or  private 
sale,  that  is  to  say  {h^e  designate  dehis^  etc.)  and  for  such  further 
or  other  order  as  the  court  may  grant. 

(Jurat.)  {Signature  of  receiver.) 

Order  to  sell  bad  debts. 

iRedte  formal  part  of  the  forgoing  petition^ 

Ordered  :  That  the  said  R  C,  as  such  receiver,  etc.,  be  and  he 
is  hereby  authorized  to  seU  at  public  auction  at  ,  all  and 

every  of  the  said  bonds,  notes  and  book  debts  mentioned  in  said 
petition,  to  wit :  {specify  them.) 

And  it  is  further  ordered,  that  the  said  sale  shall  be  for 
cash,  and  that  said  receiver  shall  give  at  least  fourteen  days' 
notice  of  the  said  sale,  by  publishing  the  same  for  weeks 

in  one  or  more  newspapers  printed  or  issued  in  ;  and 

the  purchaser  or  assignee  of  such  debts  will,  by  virtue  of  this 
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order,  be  authorized  to  sue  for  and  collect  the  same  in  the  like 
manner  as  the  receiver  might  have  done. 

{Date.)  (Signature.) 

d.  Sale  of  desperate  debts,  etc.  He  is  also  impliedly  prohibited 
from  selling  desperate  debts  and  other  doubtful  claims  to  personal 
property  except  as  provided  by  the  rules  of  the  court,  viz.  :  To 
sell  the  same  at  public  auction,  on  ten  days'  notice  of  the  time 
and  place,  and  under  the  authority  of  the  court.  Rule  93,  Sup. 
Ct 

e.  Bringing  and  defending  auctions  generally.  In  all  cases  it 
is  advisable  for  a  receiver  to  obtain  the  authority  of  the  court 
before  bringing  any  action  whatever,  as  by  so  doing  he  wUl  avoid 
all  personal  liability  for  costs.  And  in  actions  where  no  general 
authority  to  sue  is  given,  this  precaution  becomes  especially 
important.  A  receiver  has  no  authority  to  bring  an  action  of 
ejectment  without  a  special  order  of  the  court  ;  and  where  such 
authority  is  given  it  is  the  uniform  practice  of  the  court  to  require 
the  party  who  brings  such  suit  to  give  security  out  of  the  trust 
estate  to  indemnify  the  nominal  plaintiff  against  costs.  Matter 
of  Merritt,  5  Paige,  125  ;  S.  C.  affirmed,  16  Wend.  405.  It  has  been 
said  that  a  receiver  cannot  turn  out  a  tenant  without  an  order 
from  the  court  Wynne  y.  Lord  Newhorough,  1  Ves.  164.  And 
lie  cannot  defend  an  action  of  ejectment  without  such  authority. 
AnanyTrums,  6  Ves.  287.  And  it  is  a  general  rule  that  where  ar  eceiv- 
er  defends  an  action  or  does  any  other  act  which  may  involve  the 
estate  in  expense,  it  is  at  his  own  risk  as  to  costs  unless  the  sanc- 
tion of  the  court  has  been  previously  obtained.  Sfwaiby  v>  Dickon, 
6  Sim.  629  ;  An/mymous,  6  Ves.  287  ;  Utica  Ins.  Co.  v.  I/yncli,  2 
Barb.  Ch.  673.  The  reason  for  this  rule  is  obvious.  A  suit 
brought  against  a  receiver  without  leave  of  court  is  *  a  contempt 
and  may  be  restrained  by  injunction.    Angel  v.  Smith,  9  Ves. 

.  335 ;  DeOroot  v.  Jay,  9  Abb.  364  ;  S.  C,  30  Barb.  483.  With  this 
protection  from  all  unauthorized  interference  it  would  be  mani- 
festly improper  to  allow  a  receiver  to  unnecessarily  burden  the 
estate  with  costs  in  hjis  discretion. 

Petition  for  leave  to  sue. 

(As  in  preceding  petition  to  IV.) 
TV.  That  your  petitioner  has  made  diligent  inquiry  concerning 
pecuniary  responsibility  of  H  D,  and  from  such  inquiry  has 
ion  to  beheve,  and  does  believe,  that  the  said  debt  would  be 


the 
reason 
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likely  to  become  available  by  an  action ;  that  from  all  the  infor- 
mation obtained,  he  believes  said  H  D  to  be  solvent,  and 
abundantly  able  to  pay  the  said  debt. 

Your  petitioner,  therefore,  prays  for  an  order  allowing  your 
petitioner,  as  such  receiver,  to  commence,  continue  and  perfect 
an  action^  in  the  supreme  court  of  this  State,  against  the  said 
H  Dy  for  the  recovery  of  the  said  book  debt  of  dollars,  and 

in  such  form  of  action  as  counsel  may  advise. 

{Date.)  {Signature  of  receiver,) 

( Verification.) 

Order  to  sue. 
{Title  of  cause.)  {At  special  termy  etc.) 

Gn  reading  and  filing  the  petition  of  R  C,  receiver  in  this 
action,  asking  leave  to  bring  an  action  for  {sta^  the  object  of  the 
action),  and  on  motion  of  ,  counsel  for  said  receiver : 

Ordered  :  That  the  said  R  C  be  and  hereby  is  authorized  and 
empowered  to  commence,  continue  and  perfect  an  action  in  the 
supreme  court,  in  such  form  as  counsel  may  advise,  against  the 
said  H  D,  to  recover  the  said  {specify  the  object  of  the  proposed 
action.) 

{Date.)  I  {Signature.) 

Section  3.   General  powers  and  dnties. 

a.  In  general.  The  general  powers  and  duties  of  a  receiver 
are  derived  from  the  order  by  which  he  was  appointed,  and  by 
the  course  and  practice  of  the  court.  Verplancic  v.  Mercantile 
Ins.  Co.y  2  Paige,  438 ;  S.  C,  1  Edw.  Oh.  84 ;  Devendoff  v. 
Dickinson^  21  How.  275  ;  Seymour  v.  Wilson^  16  Barb.  294, 296  ; 
Chautauqua  County  Bank  v.  WhitCy  6  id.  589. 

To  these  general  powers  and  duties  must  be  added  such 
special  statutory  powers  as  have  been  given  to  receivers  holding 
certain  trust  estates  by  recent  acts  of  the  legislature.  See  Laws 
of  1845,  ch.  112 ;  Laws  of  1858,  ch.  314 ;  Laws  of  1863,  ch. 
466.  His  first  and  chief  duty  is  to  protect  the  property- 
intrusted  to  him,  to  the  best  of  Ms  ability,  for  the  benefit  of  the 
party  or  parties  who  shall  eventually  make  title  to  it.  Iddings 
V.  BrueUy  4  Sandf.  Ch.  417 ;  Devendorf  v.  DickinsoUy  21  How. 
275.  And  it  is  his  duty  in  all  cases  to  act  with  a  view  to  the 
equitable  interests  of  all  parties  entitled,  and  to  follow  such, 
direction  as  the  court  may  give.  In  all  cases  of  doubt,  and 
especially  of  conflict  of  interest  or  claim,  he  should  obtain  the 
direction  of  the  court.  Lottimer  v.  Lordy  4  E.  D.  Smith,  183  ; 
Curtis  V.  Leavitty  10  How.  481  ;  S.  C,  1  Abb.  274. 
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b.  What  title  vests  in  Mm  on  appoiniment.  When  the  ap- 
pointment of  a  receiver  has  been  completed  by  the  filing  of 
requisite  security,  he  becomes  vested  with  the  legal  title  to  all 
the  ])er8onal  property  covered  by  the  receivership,  without  any 
assignment  or  transfer  from  the  party  in  possession.  BostwicJc 
V.  MencJCy  40  TS.  T.  (1  Hand)  383 ;  Chautauqua  Co.  Bank  v. 
Hisley,  19  N.  T.  (6  Smith)  369 ;  Porter  v.  WUliams,  9  N.  Y. 
(5  Seld.)  142 ;  S.  C,  12  How.  107 ;  aflirming  5  How.  441 ;  9  N. 
Y.  Leg.  Obs.  307. 

But  real  estate  becomes  vested  in  the  receiver  only  by  virtue 
of  a  conveyance  to  him,  which  the  court  has  power  to  compel 
the  debtor  to  execute.  Chautauqua  Co.  Bank  v.  Risley^  19  N. 
Y.  (6  Smith)  369 ;  Walker  v.  White,  36  Barb.  592 ;  Moak  v. 
Coats,  33  id.  498 ;  S.  C.  affirmed,  33  How.  618,  n.  It  was 
formerly  a  commonly  acknowledged  rule,  that  where  an  order 
is  made  for  the  appointment  of  a  receiver  of  particular  prop- 
erty, it  amounts  to  the  sequestration  of  such  property  ;  and 
when  the  receiver  is  subsequently  appointed,  the  title  to  such 
property  vests  by  relation  from  the  date  of  the  order  to  the  same 
effect  as  if  such  receiver  was  named  in  and  appointed  by  such 
order.  Van  Alstyne  v.  Cook,  25  N.  Y.  (II  Smith)  489  ;  Steele  v. 
SiurgeSy  5  Abb.  442 ;  ^  Deming  v.  N.  Y.  Marble  Co.,  12  id.  66. 
But,  in  proceedings  supplementary  to  execution,  this  principle 
has  ceased  to  apply  since  the  amendment  of  the  Code  in  1862,  by 
which  it  was  provided  that  the  receiver  shaU,  in  such  cases,  be 
Tested  with  the  property  and  effects  of  the  judgment  debtor, 
from  the  time  of  the  filing  an^d  recording  the  order  for  his 
appoiniment.  This  definite  provision  for  changing  the  title  of 
the  debtor' s  property  puts  an  end  to  the  principle  of  relation, 
by  which  an  effect  upon  the  property  has  been  attributed  to  the 
preliminary  order.  Becker  v.  Torrance,  31  N.  Y.  (4  Tiff.)  631 ; 
Clark  V.  Brockway,  3  Keyes,  13 ;  Davenport  v.  KeUy,  42  N.  Y. 
(3  Hand)  193. 

When  a  receiver  has  been  appointed  and  has  filed  his  bond, 
he  acquires  a  right  analogous  to  that  of  a  sheriff  who  has  taken 
property  in  execution.  If  his  appointment  as  receiver  is  subse- 
quent to  a  valid  levy  by  a  ^sheriff,  at  the  instance  of  another 
creditor  of  the  debtor,  the  receiver  takes  subject  to  the  right 
acquired  by  such  levy.  lb.  But  this  rule  applies  only  to  real 
estate  and  tangible  personal  estate.  A  receiver's  title  to  personal 
property  which  cannot  be  taken  on  an  execution,  such  as  choses 
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in  action,  still  relates  back  to  the  order  directing  his  appoint- 
ment.    Olark  V.  Brockway^  3  Keyes,  13. 

c.  To  what  property.  The  claim  of  a  judgment  debtor  for  a 
personal  tort,  as  for  an  assault  and  battery,  slander,  or  a  malicious 
prosecution,  will  not  pass  to  a  receiver  of  his  property  in  supple- 
mentary proceedings  unless  reduced  to  a  judgment  Hudson  v. 
puts,  11  Paige,  180 ;  S.  C,  3  N.  Y.  Leg.  Obs.  120. 

Nor  will  a  judgment  recovered  in  an  action  for  the  conversion 
of  personal  property  which  is  exempt  from  execution  pass^to  a 
receiver  of  the  property  of  the  judgment  debtor  in  suplementary 
proceedings,  whether  such  judgment  was  recovered  before  or 
after  such  receiver  was  appointed.  lb.  ;  Andrews  v.  Howan,  28 
How.  126.  But  this  is  an  exception  to  the  general  rule.  A  right 
of  action  for  an  injury  to  personal  property  is  transferred  to  the 
receiver  and  vests  in  him  under  an  order  to  that  effect.  DrougM 
V.  Curtiss,  8  How.  56  ;  Oillet  v.  FaircMld,  4  Denio,  80 ;  Brouwer 
V.  Hill,  1  Sandf.  629.  And  in  general,  whatever  right  of  action 
will  pass  to  the  personal  representatives  of  a  judgment  debtor 
will  pass  to  a  receiver  of  his  property  in  supplementary  proceed- 
ings. TenBroeck  v.  Sloo,  2  Abb.  234;  S.  C,  13  How.  28.  See 
Zabriskie  v.  Smith,  13  N.  T.  (3  Kern.)  322,  333 ;  Porter  v.  Wil- 
Harris,  9  N.  Y.  (5  Seld.)  142 ;  S.  C,  12  How.  107. 

The  title  of  a  receiver  in  supplementary  prooeedihgs  extends  to 
money  earned  and  fuUy  due  when  the  order  for  the  examination 
of  the  judgment  debtor  was  made,  but  does  not  extend  to  money 
subsequently  earned.  Gerregani  v.  Wheelwright,  3  Abb.  N. 
S.  264 ;  Browning  v.  Bettis,  8  Paige,  668.  A  mere  possession, 
held  only  by  sufferance,  and  not  by  any  legal  right,  is  not  such 
an  estate  as  will  pass  to  a  receiver.  Gardner  v.  Smith,  29  Barb. 
68. 

d.  Possession  of  property,  how  gained.  The  court  or  referee, 
on  appointing  a  receiver,  will  direct  the  defendant  to  deliver  up 
the  property  covered  by  the  receivership.  K  the  order  is  not 
complied  with,  the  receiver  is  under  no  obligation  to  attempt  to 
take  the  property  out  of  the  possession  of  the  defendant  or  of  a 
third  party  by  force,  without  an  express  order  from  the  court 
directing  him  so  to  do.  If  the  defendant  has  the  property  in 
his  possession  or  under  his  control,  an  order  may  be  procured 
from  the  court  directing  him  to  deliver  possession  to  the  receiver 
within  a  time  specified  therein ;  and  if,  after  a  demand  by  the 
receiver,  the  defendant  refuses  to  give  possession  to  the  receiver, 
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he  may  be  compelled  to  obey  the  order  by  process  for  contempt. 
But  to  warrant  an  attachment  for  a  refusal  to  obey  the  order,  the 
demand  must  be  made  by  the  receiver  personally.  ParTcer  v. 
Bravming^  8  Paige,  388 ;  Paidon  v.  Zebley^  19  How.  394.  K 
the  property  is  in  the  possession  of  a  third  person,  who  retains 
it  under  a  claim  of  right,  the  receiver  must  either  proceed  by 
suit  to  try  such  right,  or  the  party  procuring  the  appointment  of 
the  receiver  should  make  such  tiiird  person  a  party  to  the  suit, 
and  apply  to  the  court  to  have  the  receivership  extended  to  the 
property  so  held.  When  the  receivership  has  been  so  extended, 
an  order  may  be  had  directing  the  delivery  of  the  property  to 
the  receiver ;  and  a  refusal  to  obey  this  order,  after  a  proper 
demand,  may  be  punished  as  a  contempt.  Parker  v.  Brovoningy 
8  Paige,  388.  But  the  court  will  not  protect  its  oflScer  in  taking 
property  by  violence  from  the  possession  of  a  third  party  who 
holds  it  under  a  claim  of  right,  further  than  the  law  vnll  protect 
him.  lb. 

When  a  party  is  adjudged  to  be  in  contempt  for  recusing  to 
deliver  property  to  a  receiver,  according  to  the  order  of  the 
court,  he  may  be  committed  to  close  custody  until  he  complies 
with  the  order,  and  pays  the  costs  of  the  proceeding.  If  he  per- 
severes in  his  refusal,  his  property  may  be  sequestrated  and 
delivered  to  the  receiver,  and  an  order  issued  prohibiting  all  per- 
sons who  have  any  of  his  property  or  effects  in  their  possession 
or  under  their  control,  or  who  are  indebted  to  the  defendant, 
from  delivering  such  property  or  paying  such  debts  to  him  or 
his  order,  or  applying  the  same  to  his  use,  after  publication  of 
notice  of  the  order,  on  pain  of  contempt.  People  v.  Rogers^  2 
Paige,  103.  See  I)e  Witt  v.  Dennis^  30  How.  132 ;  Albany 
City  BanJc  v.  ScJiermeThorny  9  Paige,  372  ;  People  v.  Albany  & 
Verrnont  R.  R.  Co.,  12  Abb.  171 ;  S.  C,  20  How.  358. 

e.  Possession  of  property,  Turn  protected.  Where  property 
is  l^ally  and  properly  in  the  possession  of  the  receiver  it  is 
the  duty  of  the  court  to  protect  that  possession,  not  only  against 
acts  of  violence  but  also  against  suits  at  law.  ParTcer  v.  Brown- 
ing, 8  Paige,  388.  The  court  will  not  let  the  possession  of  the 
receiver,  which  is  that  of  the  court  itself,  be  disturbed  by  any 
one  without  its  permission,  and  any  one  who  takes  property  out 
of  the  possession  of  the  receiver  without  such  permission,  know- 
ing the  character  in  which  such  possession  is  held,  is  guilty  of 
contempt  Not  v.  Qibson,  7  Paige,  513 ;  Riggs  v.  Whitney,  15 
Vol.  n.  — 32 
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Abb.  388 ;  Orippen  v.  Culver^  13  Barb.  424.  But  the  court  can- 
not protect  the  rights  pf  a  receiver  by  a  summary  proceeding 
against  a  person  not  a  party  to  the  suit,  who  seizes  upon  prop- 
erty which  has  never  been  in  the  possession  of  such  receiver  or 
his  agents.  AUbany  City  Bank  v.  SchermerTiorny  9  Paige,  372. 
Besides  the  process  for  contempt,  which  may  be  employed  to 
punish  a  party  bringing  an  action  against  a  receiver  without 
leave  of  court,  the  court  may  issue  an  order  perpetually  restrain- 
ing the  plaintiff  from  proceeding  in  the  action.  De  Oroot  v. 
Jay^  9  Abb.  364  ;  S.  C,  30  Barb.  483.  But  in  all  cases  the  pos- 
session of  the  receiver  must  be  actually  disturbed  before  the 
court  will  act.  A  mere  formal  levy  upon  property  in  the  hands 
of  the  receiver,  without  disturbing  his  possession  or  the  sale  of 
such  property,  subject  to  all  just  claims  against  it,  will  not 
authorize  the  court  to  proceed  summarily  against  the  officer 
making  the  levy  and  sale.  Albany  (My  Bank  v.  SchermerTiorn^ 
9  Paige,  372;  S.  C,  10  id.  263. 

/.  Control  of  property.  It  is  the  duty  of  a  receiver  to  protect 
the  trust  estate  to  the  best  of  his  ability,  for  the  benefit  of  all 
parties  interested  therein.  In  so  doing  he  is  responsible,  and 
will  not  be  exonerated  from  any  loss  that  may  arise  from  his 
neglect  or  mismanagement.  Iddings  v.  Brtcen^  4  Sandf.  Ch. 
417.  He  is  in  no  sense  the  receiver  of  the  party  instrumental  in 
appointing  him,  and  should  not  be  influenced  or  controlled  by 
the  representatives  of  any  one  party  in  the  management  of  the 
trust  estate.  lb. ;  Banks  v.  Potter^  21  How.  469 ;  Devendorf  v. 
Dickenson,  id.  275.  Nor  is  he  so  absolutely  under  the  control 
of  the  court  as  to  be  deprived  of  all  independence  of  action. 
In  all  matters  relating  to  the  trust  fund  he  acts  at  his  peril.  lb. 
A  receiver,  on  receiving  the  trust  estate,  should  keep  ft  entirely 
separate  and  distinct  from  his  own  funds,  and  always  under  his 
own  control.  K  deposited  in  a  bank  for  safe  keeping  it  should 
be  to  a  separate  account  and  in  his  name  as  receiver ,  in  order 
that  the  fund  may  be  at  all  times  traced  and  identified.  He  is 
not  allowed  to  make  any  gain,  profit  or  advantage  from  the  use 
of  the  trust  funds. 

If  he  loans  out  any  part  of  the  money  it  is  a  breach  of  trust 
and  he  will  be  charged  simple  interest  on  the  funds  in  his  hands. 
The  same  rule  will  be  enforced  if  he  mixes  the  trust  fund  with. 
his  own  or  uses  it  in  his  business,  even  though  he  may  not  have 
received  a  profit  therefrom  equal  to  simple  interest ;  and  if  it  is 
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doubtful  whether  the  profits  have  exceeded  that  amount,  the 
cestui  que  trust  may  elect  between  such  interest  find  the  actual 
profits.  Where  the  actual  amount  of  profit  beyond  simple 
interest  cannot  be  ascertained  the  court  will  charge  compound 
interest.  Utica  Ins.  Co.  v.  Lynch^  11  Paige,  520.  See  Lansing 
V.  Lansing,  31  How.  55 ;  S.  C,  1  Abb.  N.  S.  280 ;  45  Barb.  182 ; 
Dvffy  V.  Duncan,  32  id.  587  ;  S.  0.  affirmed,  85  N.  Y.  (8  TiflF.) 
187  ;  Cowing  v.  Howard,  46  Barb.  579  ;  Matter  of  Stafford,  11 
id.  353. 

Whenever  the  receiver  is  in  doubt  as  to  the  proper  course  to 
pursue  in  the  management  of  the  trust  estate,  or  as  to  the  nature 
and  extent  of  his  duties,  he  should  apply  to  the  court  for  instruc- 
tions. Curtis  V.  Leavitt,  1  Abb.  274  ;  S.  C,  10  How.  481  ;  Mat- 
ter of  Van  Allen,  37  Barb.  225. 

g.  Suits  in  relation  to  trust  estate.  Every  receiver  of  the  prop- 
erty and  effects  of  the  debtor  shall,  unless  restricted  by  the 
special  order  of  the  court,  have  general  power  and  authority  to  sue 
for  and  collect  all  the  debts,  demands  and  rents  belonging  to  such 
debtor  and  to  compromise  and  settle  such  as  are  unsafe  and  of  a 
doubtful  character.  He  may  also  sue  in  the  name  of  a  debtor 
where  it  is  necessary  or  proper  for  him  to  do  so  ;  but  he  is  not 
allowed  for  the  costs  of  any  suit  brought  by  him  against  any 
insolvent  from  whom  he  is  unable  to  collect  his  costs,  unless  such 
suit  is  brought  by  order  of  the  court,  or  by  the  consent  of  all 
persons  interested  in  the  funds  in  his  hands.  Rule  93.  The 
application  for  leave  to  sue  should  be  founded  on  a  petition,  or 
npon  affidavits,  setting  forth  the  particular  debts  sought  to  be 
recovered  by  action,  and  such  facts  and  circumstances  in  relation 
thereto  as  will  enable  the  court  to  determine  the  expediency  of 
commencfng  the  action.  The  principal  facts  to  be  set  forth  are 
those  relating  to  the  amount  and  character  of  the  demand,  and 
the  solvency  of  the  proposed  defendant.  When  it  is  necessary 
to  bring  the  action  in  the  name  of  some  other  person,  such  person 
should  have  notice  of  the  application  for  leave  to  sue.  Merritt 
V.  Lyon,  16  Wend.  410.  The  order  granting  the  leave  in  such 
cases  will  fix  the  amount  of  security  to  be  given  by  the  receiver 
to  the  nominal  plaintiff.  Oreen  v.  Winter,  1  Johns.  Ch.  60. 
When  the  court  has  directed  the  receiver  to  bring  an  action  in 
the  name  of  a  third  party,  such  party  may  be  enjoined  from  dis- 
continuing or  releasing  the  action,  or  from  applying  for  a  stay  of 
proceedings  therein.     Matter  of  Merritt,  5  Paige,  125 ;  S.  C. 
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affirmed,  16  Wend.  405.  It  is  only  in  actions  of  ejectment  that 
it  is  necessary  for  a  receiver  to  sue  in  the  name  of  another  party. 
The  act  of  1845  provides  that  receivers  and  committees  of  lunatics 
and  habitual  drunkards,  appointed  by  any  order  or  decree  of  the 
court  of  chancery  (now  supreme  court),  may  sue  in  their  own 
names  for  any  debt,  claim  or  demand  transferred  to  them,  or  to 
the  possession  and  control  of  which  they  are  entitled  aa  such 
receiver  or  committee. 

A  receiver  is  not  clothed  with  any  right  ta  maintain  an  action 
which  the  parties  or  the  estate  which  he  represents  could  no; 
maintain.  He  must  show  a  cause  of  action  existing  in  those 
parties,  and  that  by  the  appointment  of  the  court,  lawfully 
made,  in  a  matter  where  the  court  had  jurisdiction,  the  power 
has  been  conferred  on  him,  in  his  representative  capacity  as 
receiver,  to  prosecute  the  action.  Coope  v.  Bowles,  28  How. 
10;  S.  C,  42  Barb.  87;  18  Abb.  442;  ^llet  v.  Fairchild,  4 
Denio,  80. 

It  was  formerly  held  that  a  receiver,  suing  as  such,  must  state 
the  place  of  his  appointment,  and  set  forth  the  facts  constituting 
the  appointment  in  an  issuable  form,  and  that  an  allegation  that 
he  was  duly  appointed  on  a  certain  day  was  insufficient.  White 
V.  Low,  7  Barb.  204 ;  Dayton  v.  Connah,  18  How.  326.  This 
rule  has,  however,  been  overruled  in  the  court  of  appeals. 
Rockmell  v.  Merwin,  45  N.  T.  (6  Hand)  166. 

It  is  a  general  rule  that  all  assignable  claims,  whether  for  tort 
or  otherwise,  which  wo\ild  be  a  valid  ground  of  action  at  the 
suit  of  the  owner,  may  be  prosecuted  by  a  receiver  of  his  prop 
erty,  under  the  direction  of  the  court.  Ten  BroecJc  v.  Sloo,  2 
Abb.  234;  S.  C,  13  How.  28;  Dr might  v.  Curtiss,  8  id.  56; 
Oillet  V.  FaircMld,  4  Denio,  80 ;  Brouwer  v.  SilC,  1  Sandf. 
629.  He  can  also  maintain  an  action  against  the  debtor  himself 
for  a  conversion  of  the  trust  property  after  his  appointment. 
Oardner  v.  Smith,  29  Barb.  68.  The  power  of  a  receiver  to 
bring  an  action  in  his  own  name  to  set  aside  a  fraudulent  assign- 
ment is  given  by  statute.  By  the  act  of  1858,  it  is  provided  that 
any  executor,  administrator,  receiver,  assignee  or  other  trustee 
of  an  estate,  or  the  property  and  eflTects  of  an  insolvent  estate, 
corporation,  association,  partnership  or  individual,  may,  for  the 
benefit  of  creditors  or  others  interested  in  the  estate  or  property 
so  held  in  trust,  disaffirm,  treat  as  void,  and  resist  all  acts  done, 
transfers  and  agreements  made,  in  fraud  of  the  rights  of  any 
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creditor,  including  themselves  and  others,  interested  in  any 
estate  or  property  held  by,  or  of  right  belonging  to,  any  such 
trustee  or  estate.    Laws  of  1868,  ch.  314,  §  1. 

That  every  person  who  shall,  in  fraud  of  the  rights  of  cred- 
itors and  others,  have  received,  taken,  or  in  any  manner  inter- 
fered with,  the  estate,  property  or  effects  of  any  deceased  person 
or  insolvent  corporation,  association,  partnership  or  individual, 
shall  be  liable  in  the  proper  action  to  the  executors,  adminis- 
trators, receivers  or  other  trustees  of  such  estate  or  property,  for 
the  same,  or  the  value  of  any  property  or  effects  so  received  or 
taken,  and  for  all  damages  caused  by  such  acts  to  any  such 
trust  estate.     Laws  of  1858,  ch.  314,  §  2. 

A  receiver  may  maintain  an  action  outside  the  jurisdiction  of 
the  court  which  appointed  him.  He  is  not  confined  in  this 
respect  by  mere  State  lines.  Hoyt  v.  Thompson^  5  IS.  Y.  (1 
Seld.)  320 ;  Buni  v.  St.  JohUy  29  Barb.  685.  See  Booth  v. 
Clark,  17  How.  (U.  S.)  322. 

Before  defending  an  action  brought  against  him  as  receiver 
he  should  obtain  leave  of  the  court  to  defend.  And  the  party 
bringing  the  action  should  also  obtain  leave  to  sue,  although 
aa  omission  to  do  so  will  not  affect  the  validity  of  the  proceed- 
ings. Chautauqua  Bank  v.  Bisley,  19  N.  Y.  (5  Smith)  369.  See 
letter  e,  ante. 

h.  Continuing  partnership  business.  As  a  general  rule, 
where  a  receiver  is  appointed  in  suits  relating  to  the  property  of 
a  copartnership,  the  receiver  must  proceed  to  seU  such  property 
and  collect  the  outstanding  debts  without  delay.  The  court  will 
not  take  upon  itself  the  responsibility  of  carrying  on  the  part- 
nership business.  But  the  receiver  will  be  allowed  to  carry  on 
the  business  of  the  partnership  until  he  can  make  a  favorable 
Bale  of  the  property,  where  this  course  is  absolutely  necessary 
in  order  to  secure  the  good  will  of  the  business  to  the  purchaser, 
and  the  full  value  of  the  property  to  the  partners  on  the  sale. 
Jackson  v.  De  Forest^  14  How.  81 ;  Smith  v.  N.  T.  Ccmsolidated 
Stage  Co.,  28  id.  377;  S.  C,  18  Abb.  419;  Marten  v.  Yan 
Schaick,  4  Paige,  479  ;  Dayton  v.  Wilkes,  17  How.  610.  But 
the  court  will  not  continue  the  partnership  business  longer  than 
is  absolutely  necessary  to  prevent  a  sacrifice  of  the  property. 
Clark  V.  Brooks,  2  Daly,  169  ;  S.  C,  2  Abb.  N.  S.  385. 

t.  To  convert  personal  estate  into  money.  The  receiver  should, 
without  any  unreasonable  delay,  convert  all  the  personal  estate 
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held  by  him  into  money.  If  desperate  debts,  or  doubtful 
claims  to  personal  property,  are  included  in  his  receivership,  he 
should  obtain  permission  of  the  court  to  sell  them.  On  obtain- 
ing the  order,  he  should  proceed  to  sell  such  property  at  public 
auction,  giving  at  least  ten  days'  public  notice  of  the  time  and 
place  of  the  sale.    Rule  93,  Sup.  Ct. 

j\  Inventory.  As  a  measure  of  self-protection  and  con- 
venience, the  receiver  should  make  and  file  an  inventory  of  all 
the  property  and  effects  that  come  into  his  hands.  Such  an 
inventory  was  required  under  the  former  practice,  and  it  is  not 
clear  that  it  is  not  required  under  the  present.  See  Chancery  - 
Rule  154 ;  Code,  §  469 ;  AUm  v.  SmiUie,  1  Abb.  354,  857. 

k.  Annual  and  final  accouvMng.  So  the  rules  of  chancery 
required  that  the  receiver  should  account  annually,  so  long  as 
any  part  of  the  estate  or  of  the  income,  or  the  proceeds  thereof, 
remain  in  his  hands.  Chancery  Rule  154.  And,  under  the 
former  practice,  where  the  receiver  failed  to  account,  and  pay  all 
moneys  into  court  at  least  once  a  year,  he  was  charged  with 
interest.  Fletcher  v.  Dodd^  1  Ves.  84.  The  order  under  which 
the  receiver  was  appointed  may,  and  often  does,  contain  directions 
as  to  the  time  when  all  accounts  of  the  receivership  shall  be 
submitted  to  the  court ;  and  when  such  direction  is  so  given,  it 
must  be  strictly  followed.  When  the  duties  of  the  receivership 
are  at  an  end,  the  receiver  should  petition  the  court  to  be 
allowed  to  account,  and  be  discharged.  See  Whiteside  v. 
Prendergast^  2  Barb.  Ch.  471.  A  receiver  cannot  be  compelled 
to  account  to  the  parties  in  the  suit.  His  duty  is  to  account  to 
the  court  only.  Musgrove  v.  N^ash,  3  Edw.  Ch.  172.  But,  if  he 
is  abusing  Ids  trust,  or  is  squandering  the  fund,  any  person 
interested  therein  can,  on  a  proper  application  to  the  court, 
cause  him  to  be  removed  and  brought  to  an  accounting.  Deven- 
dorf  V.  Dickinson^  21  How.  275. 

Section  4.  Powers  and  daties  of  receivers  of  corporations. 

a.  In  general.  The  powers  and  duties  of  receivers  of  corpo- 
rations are,  in  some  respects,  peculiar  and  purely  statutory.  It 
is,  therefore,  necessary  to  treat  of  these  powers  and  duties  in  a 
separate  section,  in  order  to-  give  a  connected  view  of  the  statutes 
defining  them.  In  general,  receivers  of  corporations  have  all 
the  power  and  authority  conferred  by  law  upon  trustees  to 
whom  an  assignment  of  the  estate  of  insolvent  debtors  may  be 
made,  pursuant  to  the  provisions  of  chapter  6,  part  2  of  the 
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Revised  Statutes.   2  R.  S.  469,  §  68.    See  2  R.  S.  39 ;  Laws  of 
1858,  ch.  314. 

6.  WIuU  title  vests  in  the  receiver  an  appointment.  A  receiver 
of  a  corporation  becomes  vested  with  all  the  estate,  real  and 
personal,  of  the  corporation  from  the  time  of  filing  the  required 
security.     2  R.  S.  469  (490),  §  67. 

c.  Notice  of  appointment.  The  receiver,  immediately  upon 
his  appointment,  must  give  notice  thereof,  which  must  contain 
the  same  matters  required  by  law  in  notices  of  trustees  of  insol- 
vent debtors ;  and,  in  addition  thereto,  must  require  all  persons 
holding  any  open  or  subsisting  contract  of  such  corporation  to 
present  the  same  in  writing  and  in  detail  to  such  receiver  at 
the  time  and  place  specified  therein.  This  notice  must  be  pub- 
lished for  three  weeks  in  the  State  paper,  and  in  a  newspaper 
printedin  the  county  where  the  principal  place  of  conducting 
the  business  of  such  corporation  shall  have  been  situated.  2  R. 
S.  469  (490),  §  70. 

d.  Compelling  debtors  to  account  It  is  provided  by  statute, 
that  after  the  first  publication  of  the  notice  of  appointment  of 
receivers,  every  person  indebted  to  such  corporation  shall  account 
and  answer  for  the  amount  of  such  debt  and  for  the  value  of  such 
property  to  the  said  receivers ;  and  all  the  provisions  of  lay  in 
respect  to  trustees  of  insolvent  debtors,  the  collection  and  pres- 
ervation of  the  property  of  such  debtors,  the  concealment  and 
discovery  thereof,  and  the  means  of  enforcing  such  discovery, 
shall  be  applicable  to  the  receivers  so  appointed,  and  tg  the 
property  of  such  corporation.     2  R.  S.  470  (491),  §  72. 

e.  Settling  controversies  between  debtors  and  creditors.  It  is 
further  provided  that  such  receivers  shall  have  the  same  power 
to  settle  any  controversy  that  shall  arise  between  them  and  any 
debtors  or  creditors  of  such  corporation  by  a  reference  as  is 
given  by  law  to  trustees  of  insolvent  debtors ;  and  the  same 
proceedings  for  that  purpose  shall  be  had  with  like  effect ;  and 
application  for  the  appointment  of  referees  may  be  made  to  any 
officer  authorized  to  appoint  such  referees  on  the  application  of 
trustees  of  insolvent  debtors,  who  shall  proceed  therein  in  the 
same  manner ;  and  the  referees  shall  proceed  in  like  manner  and 
file  their  report  with  the  like  effect  in  all  respects.  Id.,  §  73.  If 
any  controversy  or  disagreement  shall  arise  between  the  receivei 
of  an  insolvent  or  dissolved  mutual  insurance  company,  in  the 
settlement  of  any  demand  or  claim  against  any  member  or  stock- 
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holder  of  the  company  of  which  he  is  receiver,  or  any  other 
person,  or  if,  after  personal  demand  for  payment  of  such  demand 
or  claim  shall  have  been  made,  and  the  payment  of  the  snm 
claimed  be  neglected  or  refused,  the  same  may  be  referred  to  a 
sole  referee  who  may  be  agreed  upon  by  the  receiver  and  the 
person  against  whom  such  demand  or  claim  is  made,  by  a  writing 
to  that  effect  signed  by  them,  or  upon  application  to  any  justice 
of  the  supreme  court  residing  in  the  district  where  such  receiver 
keeps  his  office  as  herein  stated,  and  all  controversies  relating  to 
such  receiver' s  business  may  be  referred  to  one  referee  in  the 
discretion  of  the  court ;  such  referee  shall  be  appointed  upon 
ten  days'  notice  to  the  adverse  party .    Laws  of  1862,  ch.  412,  §  1. 

/.  Prosecuting  for  arrears  of  stock.  If  there  is  any  sum 
remaining  due  upon  any  share  of  stock  subscribed  in  an  in- 
solvent corporation,  the  receivers  must  immediately  proceed 
and  recover  the  same  unless  the  person  so  indebted  is  wholly 
insolvent ;  and  for  that  purpose  may  commence  an  action  for 
the  recovery  of  such  sum  without  the  consent  of  any  creditors 
of  such  corporation.    2  E.  S.  469  (490),  §  69. 

g.  Calling  meeting  of  creditors.  The  receivers  shall  be  sub- 
ject to  all  tlxe  duties  and  obligations  by  law  imposed  on  trustees 
of  insolvent  debtors  so  far  as  they  may  be  applicable,  except  as 
otherwise  provided.  And  they  shall  call  a  general  meeting  of 
the  creditors  of  such  corporation  within  four  months  from  the 
time  of  their  appointment,  when  all  accounts  and  demands  for 
and  iagainst  such  corporation,  and  all  its  open  and  subsisting 
contracts  shall  be  ascertained  and  adjusted  as  far  as  may  be,  and 
the  amount  of  moneys  in  the  hands  of  the  receivers  declared.  2 
R.  S.  470  (491),  §  74. 

h.  Cancellxdion  of  contracts.  If  there  are  any  open  or  sub- 
sisting engagements  or  contracts  of  such  corporation  which  are 
in  the  nature  of  insurances  or  contingent  engagements  of  any 
kind,  the  receivers  may,  with  the  consent  of  the  party  holding 
such  engagement,  cancel  and  discharge  the  same,  by  refunding 
to  such  party  the  premium  or  consideration  paid  thereon  by- 
such  corporation,  or  so  much  thereof  as  shall  be  in  the  same 
proportion  to  the  time  which  shall  remain  of  any  risk  assumed 
by  such  engagement,  as  the  whole  premium  bore  to  the  whole 
term  of  such  risk ;  and  upon  such  amount  being  paid  by 
such  receivers  to  the  holder  or  legal  owner  of  such  engagement. 
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it  shall  be  deemed  canceled  and  discharged  as  against  such 
receivers.  Id. ,  §  76. 

i.  Reservation  of  funds  to  meet  lidbilities.  The  receivers 
shall  retain,  out  of  the  moneys  in  their  hands,  a  sufficient  amount 
to  pay  the  sums  which  they  are  hereinbefore  authorized  to  pay, 
for  the  purpose  of  cancelling  and  discharging  any  open  or  sub- 
sisting engagement.  Id.,  §  77. 

J.  Satisfaction  of  outstanding  claims.  The  receivers  shall 
distribute  the  residue  of  the  moneys  in  their  hands  among  all 
those  who  shall  have  exhibited  their  claims  as  creditors,  and 
whose  debts  shall  have  been  ascertained,  as  follows : 

1.  All  debts  entitled  to  a  pi^ference  under  the  laws  of  the 
United  States ; 

2.  Judgments  actually  obtained  against  such  corporation,  to 
the  extent  of  the  value  of  the  real  estate  on  which  they  shall 
respectively  be  liens ; 

3.  All  other  creditors  of  such  corporation,  in  proportion  to 
their  respective  demands,  without  giving  any  preference  to  debts 
due  on  specialities.  Id.,  §  79. 

Ic.  Second  dividend.  The  statute  also  provides  that  if  the 
whole  estate  of  the  corporation  be  not  distributed  on  the  first 
dividend,  a  second  and  final  dividend  shall  be  made  within  one 
year  thereafter,  and  within  sixteen  months  after  the  appointment 
of  the  receiver.  Notice  of  this  dividend  must  be  given  by 
inserting  the  same  once  each  week  for  three  weeks  in  the  State 
paper  and  in  a  newspaper  printed  in  the  county  where  the  cor- 
poration had  its  principal  place  of  business.  Id.,  §  80. 

The  order  of  distribution  should  in  all  respects  be  the  same  as 
the  first  No  other  distribution  will  be  made,  except  to  creditors 
having  suits  against  it  at  the  time  of  the  second  distribution,  and 
of  the  moneys  retained  to  pay  their  demands.  But  any  creditor 
who  failed  to  exhibit  his  demand  before  the  first  dividend,  and 
who  exhibits  his  account  before  the  second,  wUl  be  entitied  to 
receive  the  sum  due  him  at  the  time  of  the  first  distribution. 
Id.,  §  81. 

After  the'second  dividend  has  been  made  the  receivers  are  not 
answerable  to  any  creditor  of  the  corporation,  or  any  person 
having  claims  against  it  by  virtue  of  any  open  and  subsisting 
^i^gageiiieQts,  unless  the  demands  of  the  creditor  have  been 
exhibited,  or  the  engagements  upon  which  the  claims  are 
founded  have  been  presented  in  detail  and  in  writing  before  or 
Vol.  IL— 33 
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at  the  time  specified  by  tliem  in  their  notice  of  a  second  dividend. 
Id.,  §  82. 

I.  Disposition  of  surplus.  If  any  surplos  remains  in  the 
hands  of  the  receivers  after  the  second  dividend  is  made,  they 
must  distribute  the  sameamong  the  stockholders  of  the  corpo- 
ration in  proportion  to  the  respective  amounts  paid  in  by  them, 
severally,  on  their  shares  of  stock.  Id.,  §83.  At  the  termination 
of  any  suit  that  was  pending  at  the  time  of  the  second  distribu- 
tion, it  is  the  duty  of  the  receivers  to  apply  the  moneys  retained 
in  their  hands  for  that  purpose  to  the  payment  of  the  amount  - 
recovered,  and  their  necessary  chaises  and  expenses ;  and  if 
nothing  has  been  recovered  they  should  distribute  what  remains, 
after  deducting  their  expenses  and  costs,  among  the  creditors 
and  stockholders  of  the  corporation  as  on  the  second  dividend. 
Id.,  §84. 

m.  Final  accounting.  The  receivers  are  at  aU  times  subject 
to  the  control  of  the  court,  and  may  be  compelled  to  account  at 
any  time.  Within  three  months  after  making  the  second  distri- 
bution they  must  render  a  full  and  accurate  account  of  all  their 
proceedings  to  the  court,  rerified  by  oath,  to  be  examined  by  a 
referee  appointed  for  that  purpose.  But  they  mast  first,  pub- 
lish once  in  each  week,  for  three  weeks,  in  the  State  newspaper, 
and  the  paper  in  which  the  other  notices  were  published,  a  notice 
of  the  time  and  place  at  which  the  account  will  be  rendered. 
The  referee  will  hear  and  examine  the  proofs,  vouchers  and 
documents  oflFered  for  or  against  the  account,  and  report  to  the 
court  On  the  coming  in  of  the  report  the  court  will  hear  the  alle- 
gationd  of  all  the  parties  in  interest  and  allow  or  disallow  the 
account.  The  decision  of  the  court  in  this  respect  will  be  final 
and  conclusive  upon  creditors,  claimants  and  stockholders.  The 
receivers  must  also  account  from  time  to  time  in  the  same  man- 
ner, and  with  like  effect,  for  all  moneys  which  have  been  retained 
by  them  for  any  of  the  purposes  before  specified,  and  pay  into 
court  all  unclaimed  dividends.     2  R.  S.  472  (493),  §§  85-89. 

n.  Assessment  on  premium  Tiotes  of  an  insurance  compan?/. 
Th«  receiver  of  a  mutual  insurance  company  has  full  power, 
under  the  sanction  and  authority  of  the  court  appointing  him,  to 
make  all  such  assessments  on  the  premium  notes  belonging  to 
tiuch  porpctation  as  may  be  necessary  to  pay  the  debts  of  the 
'■orporation.  He  has  the  same  power  in  this  respect  as  is  given 
to  a  director  by  the  charter  of  the  company,  and  is  governed  by 
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the  same  rules  in  levying  the  assessment.  Laws  of  1862,  ch.  71 ; 
Bangs  v.  DtbcJcinfield^  18  N.  T.  (4  Smith)  592 ;  Sands  v. 
Sanders,  26  N.  Y.  (12  Smith)  239 ;  S.  C,  26  How.  82 ;  28  N.  Y. 
(1  Tiff.)  416 ;  Sands  v.  KimbarJc,  27  N.  Y.  (13  Smith)  147 ;  affirm- 
ing S.  C,  39  Barb.  108 ;  Sands  v.  Sweet,  44  id.  108,  See  Laws 
of  1834,  ch.  369,  §  13.  The  notice  to  be  given,  and  the  practice 
governing  the  proceedings  of  the  receiver  in  making  and  levying 
the  assessment  are  discussed  in  the  cases  cited. 

o.  JReeoverp  of  funds  misapplied.  The  court  by  which  the 
receiver  was  appointed  may,  upon  a  proper  action  instituted 
for  that  purpose  by  such  receiver,  examine  by  reference  or 
otherwise,  as  it  may  deem  proper,  into  the  proceedings  and  acts 
of  such  corporation,  and  if  it  shall  appear  upon  such  examina- 
tion that  any  of  the  directors  or  officers  have  in  any  manner 
misapplied  or  improperly  disposed  of  the  ftlnds,  property  or 
effects  of  such  corporation,  the  court  may  decree  that  such 
directors  or  officers  as  have  been  guilty  of  such  misapplication 
or  improper  disposition  of  such  funds,  property  or  effects,  shall 
pay  the  same  to  such  receiver,  and  may  enforce  such  decree  by 
such  process  as  may  be  necessary  to  accomplish  that  object. 
liaws  of  1862,  ch.  71,  §  4. 

p.  Surrender  of  policy  of  insurance.  The  receiver  may 
receive  a  voluntary  surrender  of  all  policies  issued  by  such 
insurance  company,  or  may  cancel  the  policies  issued  by  it,  in 
all  cases  where  a  director  of  the  corporation  would  be  author- 
ized by  the  charter  of  the  corporation  to  do  the  like  act.  Id.,  §  3. 

g.  Quarterly  statement  of  receioer  of  hank.  It  is  the  duty  of  a 
receiver  of  a  corporation  having  banking  powers,  or  having  the 
power  to  make  loans  on  pieces  or  deposits,  or  authorized  by  law 
to  make  insurances,  to  keep  an  account  of  all  moneys  received  by 
him,  and  on  the  first  days  of  January,  April,  July  and  October 
in  each  and  every  year,  to  make  and  file  a  written  statement, 
verified  by  his  oath,  that  such  statement  is  correct  and  true, 
showing  the  amount  of  money  received  by  him,  his  agents  or 
attorneys,  the  amount  he  has  a  right  to  retain  under  the  statute, 
and  the  items  for  which  he  claims  to  retain  the  same,  and  the 
distributive  share  due  each  person  interested  therein.  He  must 
pay  this  share  on  demand  to  the  person  entitled  thereto,  at  any 
time  after  such  statement.  This  account,  statement,  and  all  the 
books  and  2)apers  of  the  corporation  in  the  hands  of  the 
receiver  must  at  all  reasonable  times  be  open  for  the  inspection 
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of  all  persons  having  an  interest  therein.  The  receiver  may  be 
removed  by  the  court  at  general  or  special  term  for  neglect  or 
refusal  to  comply  with  the  requirements  of  the  statute.  Laws 
of  1858,  ch.  348. 

Section  5.  Liabilities. 

a.  Loss  of  trust  estate.  It  is  a  general  rule,  applicable  to  all 
persons  standing  in  the  relation  of  trustees,  whether  they  be 
receivers,  guardians,  executors  or  administrators,  that  so  long 
as  they  keep  themselves  strictly  within  the  line  of  their  duties 
and  exercise  reasonable  care  and  diligence,  they  cannot  be  made 
responsible  for  any  loss  or  depreciation  of  the  fund  intrusted  to 
them  ;  but  if  they  do  not  strictly  pursue  that  line  and  loss  ensue, 
they  are  liable  to  make  that  loss  good,  although  such  loss  may 
have  been  wholly  unexpected  and  not  likely  to  have  happened 
from  the  course  pursued,  and  although  the  conduct  of  the  trus- 
tee ha^  been  entirely  free  from  any  improper  motive.  Matter  of 
Stafford^  11  Barb.  363.  The  courts  have  laid  down  certain  rules 
as  the  result  of  long  experience  by  which  those  having  the 
management  of  trust  funds  are  to  be  guided  if  they  would  pro- 
tect themselves  from  personal  liability.  The  first  rule  is,  that 
the  funds  of  the  trust  estate  must  be  kept  entirely  separate  and 
distinct  from  the  private  funds  of  the  trustee.  A  violation  of 
this  rule  is  a  breach  of  trust,  and  if  the  funds  are  lost  the  trustee 
is  responsible  to  the  full  amount.  lb. 

h,  MismanagemerU  of  the  tru^t  estate.    A  receiver  who  has 
loaned,  or  used  in   business,  any  part  of  the  trust  estate  is 
responsible  to  the  cestui  que  trust  for  the  fuH  amount  so  used, 
and  will  be  charged  and  compelled  to  pay  over  the  full  profits 
arising  from  the  use  or  loan  of  such  funds,  if  such  profits  can  be 
definitely  ascertained,    ff  no  profit  was  received  for  such  use, 
then  the  receiver  must  pay  simple  interest  on  the  ti'ust  fund  ; 
and  if  the  profits  cannot  be  definitely  ascertained  but  are  known 
to  exceed  simple  interest,  the  receiver  will  be  charged  compound 
interest  on  the  fund  in  his  hands.     Utica  Ins.  Co,  v.  Lynch^  11 
Paige,  520  ;  Duffy  v.  Duncan,  82  Barb.  587  ;  S.  C.  affirmed,  35 
N.  Y.,(8  Tiff. )  187.     See  Cowing  v.  Howard,  46  Barb.  579  ; 
Lansing  v.  Lansing,  31  How.  55  ;  S.  C,  1  Abo.  N.  S.  280  ;  45 
Barb.  182.    A  receiver  of  a  bank  who  has  n^lected  or  refused  to 
pay  to  any. party  interested  the  distributive  share  due  him  on 
the  quarterly  statement,  will  be  charged  ten  per  cent  per  annum 
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on  all  such  moneys  due  to  such  party  and  retained  by  him  more 
than  one  day  after  demand.    Laws  of  1858,  ch.  348. 

In  the  management  of  suits,  in  the  paying  out  of  money  to 
connsel  and  others,  the  receiver  acts  at  his  peril,  and  at  the  jfinal 
determination  of  his  trust  he  must  answer  for  his  indiscretion  or 
abuse  of  the  fund,  and  his  sureties  must  respond  to  any  inability 
on  his  part,  or  for  his  delinquency  in  paying  any  unauthorized 
or  unreasonable  demands.  Devendorf  v.  Dickinson^  21  How. 
275. 

ARTICLE  V. 

CHAKQE  OB  DISOHABGE. 

Section  1.  When  change  or  discharge  ordered. 

a.  For  neglect  of  duty.  All  persons  interested  in  the  manage- 
ment of  the  trust  fund  can,  in  a  proper  manner,  call  the  receiver 
to  account  If  he  abuses  the  trust,  or  squanders  the  fund,  he 
can  be  removed  or  restrained  by  the  court.  Devendorf  v. 
Dickinson^  21  How.  275 ;  Matter  qf  Bowery  Bank^  16  id.  56 ; 
S.  C,  6  Abb.  415.  The  matter  of  the  appointment,  and  its 
revocation,  is  in  the  discretion  of  the  court,  to  be  so  exercised  as 
to  secure  the  equitable  rights  of  all  interested  in  the  protection 
of  the  fund.    LotUmer  v.  Lord,  4  E.  D.  Smith,  183. 

6.  Revocation  of  appointment  for  fraud.  The  court  will 
revoke  an  appointment  procured  by  fraud  or  collusion.  Pre- 
sumptively, such  an  appointment  endangers  the  rights  of  the 
other  creditors  ;  and,  when  an  appointment  is  so  procured,  the 
court  will  not  even  stop  to  inquire  whether  such  fraud  and 
collusion  had  resulted  in  the  selection  of  a  suitable  person  or 
not.  An  appointment  so  procured  will  be  presumed  an  improper 
one.  lb. 

c.  Discharge  of  receiver  on  his  own  application.  The  court 
may,  in  a  proper  case,  discharge  a  receiver  on  his  own  applica- 
tion and  appoint  another  in  his  stead.  But  such  an  application 
will  be  granted  only  where  strong  grounds  for  the  discharge  are 
shown.  Whiteside  v.  Prendergast,  2  Barb.  Ch.  471  ;  Beers  v. 
Chelsea  Bank,  4  Edw.  Ch.  277.  The  entry  of  the  judgment  in 
favor  of  the  defendant  ends  the  functions  of  the  receiver, 
although  he  is  not  discharged  without  special  order.  Ireland  v. 
Nichols,  9  Abb.  N.  S.  71.  On  the  completion  of  his  duties  he 
ahonld  render  an  account  of  his  receivership  and  apply  for  his 
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discharge.  Unless  the  interests  of  the  parties  require  that  he 
should  continue  in  the  receivership  to  protect  their  rights,  the 
appUcation  will  be  granted  and  the  receiver  discharged.  lb. 

Affidavit  of  receiver  to  his  account 

{Title  of  cause.) 

(Venvs.) 

R  Cj  of  ,  the  receiver  of  the  rents  and  profits  of  the  estate 

in  question  in  this  cause,  being  duly  sworn,  says  : 

I.  That  the  foregoing  account  contains,  according  to  the  best 
of  this  deponent's  knowledge  and  belief,  a  full  and  true  account 
of  all  the  rents  and  profits  of  the  said  estates  for  one  year, 
ending  on  the  day  of  ,  18  ,  being  from  the  foot  of 
his  former  account,  and  of  the  former  rents  returned  by  his  said 
former  account,  to  be  in  arrear  and  unreceived  at  the  time  of  the 
making  up  of  the  same,  which  have  been  received  by  this 
deponent,  or  any  other  person  bjr  his  order,  or  for  his  use 
[except  such  as  may  have  been  received  since  the  time  of  making 
up  the  foregoing  account,  which  are  or  will  be  brought  into  his 
subsequent  account], 

II.  That  the  several  sums  of  money  mentioned  in  the  said 
foregoing  account  to  have  been  paid  or  allowed  were  actually 
paid  or  allowed  by  this  deponent  for  or  on  account  of  the  said 
estates,  and  for  the  several  purposes  therein  mentioned,  accord- 
ing to  the  best  of  his  knowledge  and  belief. 

III.  That  he  does  not  know  of  any  error  or  omission  in  the 
said  foregoing  accounts,  to  the  prejudice  of  any  of  the  parties 
in  the  said  cause. 

{Jurat.)  {Signature.) 

Petition  hy  receiver  to  pass  his  accounts  and  he  discharged. 

{Title  of  cause.) 

To  the  suprcTiie  court  of  the  State  of  New  TorJc . 

The  petition  of  R  C,  receiver  in  the  above  cause,  respectfully 
shows  to  the  court : 

I.  That  by  an  order  of  the  court  made  on  the  day  of 

,18    ,  it  was  ordered  that  it  be  referred  to  R  D,  a  referee 
residing  in  ,  to  appoint  {recite  tlie  order  to  appoinC). 

n.  That,  in  pursuance  of  said  order,  the  said  referee,  by  his 
report  bearing  date  the  day  of  ,  18    ,  duly  appointed 

your  petitioner  to  be  such  receiver ;  and  that  thereupon,  he,  with 
and  ,  his  two  sureties,  entered  into  the  recognizance 

usual  in  such  cases,  and  took  upon  himself  the  duties  of  said 
receivership. 

m.  That  your  petitioner  has  filed  his  inventories  and  annual 
accounts  in  strict  and  full  conformity  with  the  rules  and  practice 
of  this  court.    That  the  purposes  for  which  your  petitioner  was 
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appointed  as  such  receiver  have  been  answered,  and  that  the 
duties  of  his  office,  save  accounting  and  being  discharged,  are  at 
an  end,  in  consequence  of  {stale  the  cause  of  the  termiTiation). 
That  your  petitioner  is  therefore  desirous  of  passing  his  accounts, 
paying  in  any  balance,  being  discharged,  and  having  his  sureties' 
recognizance  vacated. 

Your  petitioner,  therefore,  prays  this  court  to  grant  an  order 
that  your  petitioner,  B  C,  as  receiver  in  this  cause,  do  pass  his 
accounts  from  the  time  of  his  appointment  up  to  the  period  of 
paying  and  receiving  the  last  item,  before  a  referee  residing  in 
,  and  so  as  therein  to  be  allowed  all  just  and  proper  costs, 
charges,  fees,  allowances,  commissions  and  expenses,  and  pay 
into  court,  to  the  credit  of  such  action,  the  amount  of  balance  on 
hand  as  tiie  same  may  be  certified  by  the  said  referee.  And 
also,  that  on  such  payment  being  made  the  recognizance  entered 
into  by  the  said  R  C,  with  and  ,  his  sureties,  be 

vacated,  or  for  such  other  or  further  relief  as  the  court  may  deem 
just 

{Jurat)  {Siffnature.) 

Order  of  reference  thereon. 

{Title  of  cause.)  {At  a  special  term^  etc.) 

On  reading  and  filing  the  petition  of  R  C,  the  receiver  in  this 
action,  whereby  it  appears  that  {recite  briefly  the  substance  of 
the  above  petUion\  and  on  motion  of  ,  counsel  for  said 

receiver,  and  also  ,  counsel  for 

Ordered  :  That  R  C,  the  said  receiver,  do  pass  his  accounts, 
as  such  receiver,  before  of  ,  as  referee,  appointed  for 

that  purpose,  and  so  as  to  embrace  the  whole  of  his  receivership, 
and  commence  from  the  time  of  his  appointment,  and  with  that 
view,  that  the  said  R  C  is  to  produce  all  necessary  books,  papers, 
and  vouchers,  before  tiie  said  referee,  and  {if  there  he  real  estate) 
he  is  to  reconvey  the  real  estate  heretofore  conveyed  to  him,  to 
the  said  C  D,  defendant,  under  the  direction  of  the  said  referee. 

And  it  is  fubthek  ordered,  that  the  said  R  G  be  allowed 
by  the  said  referee  on  such  accounting,  all  just  costs,  charges, 
fees,  expenses,  allowances,  and  commissions,  as  well  as  all 
proper  taxes,  costs,  payments  and  referee's  fees,  of  the  reference 
to  account,  and  be  discharged  and  vacate  recognizance,  and  that 
the  said  receiver  do  pay  tne  balance  of  such  account,  within  a 
time  to  be  specified  by  tne  said  referee  in  his  report,  to  the  clerk 
of  the  county  of  ,  to  the  credit  of  this  cause.    And,  on 

filing  the  said  referee' s  report,  showing  that  the  said  receiver  has 
duly  passed  his  accounts,  and  on  such  payment  being  made 
(and  such  reconveyance  executed),  it  is  ordered  that  tne  said 
R  C  be  forever  discharged  as  such  receiver,  and  that  the 
recognizance  entered  into  by  the  said  R  C,  with  and  , 

sureties,  be  vacated  and  the  clerk  shall  thereupon  cancel  the 
said  recognizance. 
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And  the  said  referee,  before  beginning  the  matter  of  this  refer- 
ence, shaE  have  proof  that  all  necessary  and  proper  persons 
have  been  duly  summoned  to  appear  before  him  on  such 
reference.  And  the  said  receiver  is  also  ordered,  after  he  shall 
have  passed  his  accounts,  to  deliver  over  and  deposit  with  this 
court,  all  books,  papers,  and  vouchers  in  his  possession  relating 
to  the  said  estate. 

{Date.)  {Signature.) 

Referees  report  thereon. 

{J^itle  of  cause.) 

To  the  supreme  court  of  the  State  of  Nem  TorJc : 

In  pursuance  of  an  order  made  in  the  above  action,  bearing 
date  the  day  of  ?  18    ,  whereby  {state  the  s^ibstance 

of  the  order  of  reference)^  I,  the  undersigned  referee  aforesaid, 
do  hereby  respectfully  report  that  I  have  been  attended  by  R  C, 
receiver  in  the  said  action,  and  the  counsel  for  the  respective 
parties,  and  the  said  receiver  having  brought  in  before  me  his 
accounts,  embracing  the  whole  of  his  receivership  from  first  to 
last,'  I  have,  in  the  presence  of  the  said  receiver,  and,  also,  in  the 
presence  of  the  counsel  for  the  plaintiff  and  defendant,  proceeded 
to  take  and  pass  the  said  accounts  :  and  I  certify  that  the  said 
receiver  has  received  {show  the  account  of  the  receipts  and 
dishursements  of  each  year  hy  itself  and  after  the  last  account 
has  been  so  set  forth.,  show  the  balance  on  hand  after  allowing 
the  cost  of  passing  account)^  which  is  the  clear  balance  remaining 
in  the  said  receivers  hands,  and  to  be  paid  into  this  court.  And, 
in  pursuance  of  the  aforesaid  order,  I  hereby  specify  days, 

within  which  the  said  balance  shall  be  paid  in  by  the  said 
receiver  to  the  credit  of  this  action.  All  of  which  I  respectfully 
submit. 

{Date.)  {Signature^ 

Section  2.  When  change  or  discharge  refased. 

a.  In  geTieral.  The  property  in  the  hands  of  a  receiver  is  not 
the  property  of  the  party  at  whose  instance  he  was  appointed, 
but  is  in  the  custody  of  the  law  for  those  who  establish  a  right  to 
it ;  and  the  receiver  cannot,  therefore,  be  discharged  on  the  appli- 
cation of  the  party  at  whose  instance  he  was  appointed,  while 
there  are  other  parties  interested.  Banks  v.  Potter^  21  How, 
469 ;  Whiteside  v.  Prendergast^  2  Barb.  Ch.  471.  The  discontin- 
uance of  the  suit  does  not  per  se  discharge  a  receiver  appointed 
therein.  lb.  Nor  will  the  abatement  of  the  suit  have  that  effect. 
McCosJcer  v.  Brady,  1  Barb.  Ch.  329,  346.  And  where  a  receiver 
has  been  appointed  over  the  estate  of  an  infant,  he  will  not  be 
discharged  until  such  infant  has  had  sufficient  time  since  coming 
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of  age  to  examine  the  accounts  of  the  receivership.    Matter  of 
Van  HoTTie^  7  Paige,  46. 

Section  3.  Proceedings  to  vacate  the  order  appointing  a 
receiver.  Whenever  a  receiver  is  appointed  ex  parte^  the  order 
must  contain  an  order  to  show  cause  on  some  day  within  ten  days 
why  such  order  should  not  be  continued  in  force.  Rule  98,  Sup. 
Ct  On  the  day  fixed  by  the  order  to  show  cause,  the  same 
proceedings  may  be  had  to  vacate  or  set  aside  the  order  as  would 
be  proper  on  a  similar  motion,  in  respect  to  any  other  provisional 
remedy.  See  McCarthy  v.  Peake^  9  Abb.  164;  Wetter  v. 
Schlieperj  7  id.  92. 

Notice  of  motion/or  removaZ  of  a  receiver. 

{Title  qf  catcse.) 

Take  notice,  that  on  the  annexed  affidavit,  and  on  all  the 
proceedings  herein,  I  shall  move  this  court,  at  a  special  term 
thereof,  to  be  held  at  the  in  the  ,  on  the  day  of 

,  next,  at  the  opening  of  the  court,  or  as  soon  thereafter 
as  counsel  can  be  heard,  for  an  order  removing  R  C,  the  receiver 
heretofore  appointed  in  this  action,  from  such  receivership  (and 
for  an  order  of  reference  to  appoint  a  new  receiver)  with  costs  of 
the  motion. 

To  {Signature  of  dtferidanPs  oMorney.) 

Plaintiff^  s  attorney. 
To  JR  C,  Esq.,  Receiver. 

Order  for  removal  of  a  receiver. 

{Tid^  of  cause.)  {At  a  special  term.) 

On  reading  and  filing  the  affidavits  of  and  ,  and 

on  all  the  pleadings  and  proceedings  herein,  on  motion  of  , 

counsel  for  (defendiEint)  after  hearing  ,  counsel  for  (plaintiff ) 

and  for  R  C,  receiver : 

Obdebed  :  I.  That  R  C,  of  ,  be  and  he  is  hereby  removed 

from  the  office  of  receiver,  to  which  he  was  appointed  under  an 
order  of  reference,  dated    '      ,  18    . 

II.  That  the  said  R  C  make  his  report,  and  render  unto  this 
court  a  full  and  fair  account  of  all  the  property  or  money  which 
has  come  into  his  hands  as  receiver  aforesaid,  and  of  all  his  pro- 
ceedings as  such. 

III.  That  the  said  R  C  deliver  to  all  the  books,  papers, 
money  and  property  of  every  kind,  real  and  personal,  which 
may  nave  come  mto  his  possession  as  receiver  aforesaid  on  or 
before  the       day  of           ,  18    . 

IV.  {If  a  new  receiver  is  to  he  appointed  add  a  clause  pro- 
vidingfor  his  appointmeTd) 

{Signature  of  defendant's  attorney.)    {Signaiure  qf  clerk.) 
VOL.  IL— 34 
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Seetion  4.  Compensation  of  receiyer.  When  a  receiver  has 
been  appointed  on  an  ex  parte  application  he  will  be  allowed  no 
fees  or  costs  beyond  actual  disbursements,  unless  the  order 
appointing  him  shall  be  continued.  Rule  96,  Sup.  Ct. 
Receivers  of  the  property  within  this  State  of  foreign  or  other 
corporations  are  entitled  to  such  commission  as  may  be  fixed  by 
the  court  appointing  them,  not  exceeding  five  per  cent  on  the 
amount  received  and  disbursed  by  them.    Code,  §  244. 

The  legislature  has  limited  the  compensation  of  receivers  in 
the  case  of  moneyed  institutions  to  the  rate  allowed  by  law 
to  executors  and  administrators.  Oardiner  v.  Tyler^  4  Abb. 
N.  S.  463;  S.  C,  3  Keyes,  505;  3  Trans.  App.  161;  Laws  of 
1842,  ch.  3.  They  are  entitled  to  receive,  over  and  above  their 
expenses,  for  receiving  and  paying  out  all  sums  of  money,  not 
exceeding  one  thousand  dollars,  at  the  rate  of  five  per  cent. 
For  receiving  and  paying  out  any  sums  exceeding  one  thousand 
dollars  and  not  amounting  to  ten  thousand,  at  the  rate  of  two 
and  one-half  per  cent.  For  aU  sums  above  ten  thousand  dollars 
at  the  rate  of  one  per  cent.  Laws  of  1863,  ch.  362,  §  8  ;  Howes 
V.  Davis^  4  Abb.  71.  But  the  receiver  is  entitled  to  only  half 
these  rates  for  receiving  and  the  other  half  for  paying  out  the 
trust  fund.  lb. ;  Drake  v.  Price,  5  N.  Y.  (1  Seld.)  430,  433.  In 
addition  to  the  rates  so  allowed  he  is  entitled  to  all  actual  and 
reasonable  disbursements  for  watchmen  and  legal  assistance. 
Howes  V.  Dams,  4  Ablr.  71.  But  any  unreasonable  charges  will 
not  be  allowed,  simply  because  they  have  actually  been  paid. 
Devendorf  v.  Dickinson,  21  How.  275.  A  receiver  who  acts  as 
his  own  counsel  is  entitled  to  taxable  costs  only.  Matter  of  the 
Bank  of  Niagara,  6  Paige,  213 ;  Collier  v.  Munn^  41  N.  Y. 
(2  Hand)  143;  S.  C,  7  Abb.  N.  S.  193.  It  sometimes  happens 
that  under  the  order  of  the  court  a  receiver  pays  over  to  the 
parties  to  the  suit  assets  of  a  corporation  that  are  at  the  time 
unconverted  into  money.  In  such  cases,  in  addition  to  the  com- 
missions on  the  money  paid  over,  the  receiver  is  entitled  to 
commissions  on  the  value  of  the  assets  so  delivered  up.  Ben- 
nett V.  Chapin,  3  Sandf.  673.  Thus  the  receiver  of  a  mutual 
insurance  company  is  entitled  to  commissions  on  the  value  of 
deposit  or  premium  notes  which  come  into  his  hands  as  receiver, 
and  which  he  has  surrendered  to  the  makers  thereof  under  the 
order  of  the  court.  Van  Buren  v.  Chenango  Co.  Mutual  Ins. 
Co.,  12  Barb.  671.    But  the  statutes  have  fixed  the  compensation 
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of 'receivers  at  the  rate  allowed  to  executors  for  similar  services, 
only  in  oases  where  the  property  over  which  the  receivership 
extends  belongs  to  a  moneyed  corporation.  In  all  other  cases 
the  court  has  power  to  fix  the  compensation  of  receivers,  inde- 
pendent of  the  provisions  of  those  statutes.  Oardiner  v.  Tyler y 
4  Abb.  N.  S.  463 ;  S.  C,  3  Keyes,  505  ;  3  Trans.  App.  161. 

Section  5.  Deposit  in  court. 

a.  In  general.  In  connection  with  the  subject  of  the  appoint- 
ment of  receivers,  and  under  the  head  of  provisional  remedies, 
the  Code  furnishes  authority  for  proceedings  before  judgment^ 
having  for  their  object  the  taking  of  money  or  property  which 
is  the  subject  of  litigation,  from  the  possession  of  a  party  who 
admits  that  he  has  no  tittle  thereto,  and  for  the  delivery  of  the 
same  to  the  party  entitled  to  its  possession,  or  for  its  deposit  with 
the  clerk,  subject  to  the  further  direction  of  the  court.  Code, 
§244.  The  payment  of  money  into  court  was  formerly  an 
important  branch  of  equity  practice ;  and  in  the  absence  of  any 
definite  rules  relating  to  the  details  of  the  practice,  under  tne 
kindred  remedy  furnished  by  the  Code,  the  former  rules  must 
be  applied. 

6.  When  deposit  or  delivery  will  he  ordered.  When  it  is 
admitted  by  the  pleadings,  or  the  examination  of  a  party,  that 
he  has  in  his  possession,  or  under  his  control,  any  money  or 
other  thing  capable  of  delivery,  which,  being  the  subject  of  liti- 
gation, is  held  by  him  as  trustee  for  another  party,  or  which 
belongs  or  is  due  to  another  party,  the  court  may  order  the  same 
to  be  deposited  in  court,  or  delivered  to  such  party  with  or  with- 
out security,  subject  to  the  further  direction  of  the  court.  Code, 
§244. 

An  analysis  of  this  section  shows  the  following  facts  to  be 
essential  to  a  valid  order  of  this  nature :  (1)  There  must  be  an 
admission  of  the  possession  or  control  of  the  thing  demanded, 
and  this  admission  must  be  made  by  the  defendant  in  a  pleading 
or  in  the  course  of  an  examination.  (2)  The  property  so  held 
must  be  money  or  some  other  thing  capable  of  delivery.  (3)  It 
must  be  held  by  the  party  as  trustee  for  another,  or  belong  or 
be  due  to  another.  This  provision  refers  to  a  thing  capable  of 
substantial  possession  and  delivery.  The  term  "  money  "  is  here 
nsed  in  the  old  legal  acceptation,  viz.,  gold  and  silver  or  the  law- 
fiil  circulating  medium  of  the  country.  It  means  money  identi- 
fied and  set  apart  as  it  were  in  a  bag.  Ihiseriberry  v.  Woodward^ 
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1  Abb.  443.  It  does  not  apply  to  money  which  ie  the  subject  of 
a  demand  arising  from  a  breach  of  an  ordinary  contract,  but 
only  to  moneys  received  or  withheld  in  violation  of  a  trust.  lb.; 
Lane  v.  Losee,  11  How.  360 ;  S.  C,  2  Abb.  129. 

A  person  who  refuses  to  restore  specific  funds  intrusted  to  his 
custody,  or  which  he  has  received  as  an  agent,  or  in  any  fidu- 
ciary capacity,  or  any  other  specific  thing  which  he  has  posses- 
sion of  belonging  to  another,  whether  as  bailor  or  otherwise,  not 
only  fails  to  perform  a  promise  but  is  disloyal  to  his  trust,  and 
to  him,  and  not  to  the  ordinary  debtor,  do  these  provisions 
apply.  lb. 

An  executor  who  acknowledges  that  he  has  moneys  of  his  tes- 
tator in  his  hands,  to  which  he  has  no  claim,  will  be  ordered  to 
pay  it  into  court  on  proper  application  by  the  proi)er  parties. 
Vigrass  v.  Binfield^  3  Mad.  62 ;  Hosack  v.  Rogers^  6  Paige,  416. 
So  where  it  appears  by  the  pleadings  that  the  defendant  has 
received  a  sum  of  money  from  the  plaintiff,  to  be  paid  to  a  third 
party,  in  satisfaction  of  a  debt  due  from  the  plaintiff,  and  for  the 
payment  of  which  the  defendant  is  surety,  and  it  also  appears 
that  the  defendant  has  not  paid  over  the  money  but  still  holds  it 
in  his  possession,  the  court  may  order  the  payment  of  the  money 
to  the  third  party  or  its  delivery  to  the  clerk.  BurJians  v. 
Casey,  4  Sandf.  708. 

c.  Order,  how  applied/or.  As  a  general  rule,  a  party  apply- 
ing for  an  order,  directing  money  to  be  paid  into  court,  must  be 
solely  entitled  to  the  fund,  or  must  have  such  an  interest  jointly 
with  others  as  entitles  him,  in  his  own  behalf  and  in  behalf  of 
others,  to  have  the  fund  secured.   Freeman  v.  Fairlie,  8  Mer.  29. 

The  application  should  be  made  to  the  court  at  special  term 
on  eight  days'  notice  or  on  an  order  to  show  cause.  It  should 
be  based  on  the  pleadings  or  proceedings  showing  the  admission 
of  the  defendant. 

d.  Form,  contents  and.  service  of  the  order.  The -order  should 
clearly  direct  as  to  the  disposition  of  the  money,  as  whether  it 
is  to  be  paid  into  court  or  delivered  to  the  plaintiff,  and  whether 
security  is  to  be  given  by  the  plaintiff  or  not,  and  if  security  is  to 
be  so  given,  it  should  fix  the  amount.  The  order  should  be 
entered  with  the  clerk  and  a  certified  copy  of  it  should  be  per- 
sonally served  on  the  defendant. 
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Order  to  deliver  property  into  court. 

{Title  of  cause.)  {At  a  special  term^  etc.) 

On  the  pleading  {or  examination)  whereby  it  is  admitted  that 
such  defendant  had  in  his  possession  (or  under  his  control)  the 
property  hereinafter  mentioned,  which  is  the  subject  .of  litigation 
in  this  action,  and  which  is  held  bj  him  as  trustee  for  the  plain- 
tiff {or  which  belongs  to  the  plaintiff),  and  (on  reading  and  filing 
proof  of  due  service  of  notice  of  this  motion,  and)  on  motion  of 
.  counsel  for  the  plaintiff,  after  hearing  ,  counsel  for 

the  defendant  in  opposition  thereto  :  » 

Ordered  :  That  the  defendant  Y  Z,  within  days  after  the 

service  on  him  of  this  order,  deposit  in  court  the  following  prop- 
erty, to  wit  (specify  property),  subject  to  the  further  'direction 
of  the  court  (or  dehver  to  the  plaintiff  the  following  property,  to 
wit,  etc.). 

{Daie.)  {Signature. )  ^ 

e.  Obedience,  how  compelled.  Whenever  in  the  exercise  of  its 
authority  a  court  shall  have  ordered  the  deposit,  delivery  or 
conveyance  of  money  or  other  property,  and  the  order  is  dis- 
obeyed, the  court,  besides  punishing  the  disobedience^  as  for 
contempt,  may  make  an  order  requiring  the  sheriff  to  take  the 
money  or  property,  and  deposit,  deliver  or  convey  it  in  con- 
formity witii  the  direction  of  the  court.  Code,  §  244 ;  Duseii- 
henry  v.  Woodward,  1  Abb.  443 ;  Lan^  v.  Losee,  2  id.  129  ;  S.  C, 
11  fiow.  360. 

Section  6.  Satisfaction  of  a  part  of  a  claim  admitted  to  be  due. 

a.  In  what  cases  an  order  may  issue.  When  the  answer  of 
the  defendant,  expressly  or  by  not  denying,  admits  part  of  the 
plaintiff' s  claim  to  be  just,  the  court  on  motion  may  order  such 
defendant  to  satisfy  that  part  of  the  claim,  and  may  enforce  the 
order  as  it  enforces  a  judgment  or  a  provisional  remedy.  Code, 
§  244.  Before  the  amendment  of  the  Code  in  1857,  and  while  the 
only  means  provided  to  enforce  an  order  of  this  kind  was  by 
commitment  for  contempt,  the  courts  refused  to  so  construe  this 
clause  of  section  244  as  to  make  it  applicable  to  claims  arising 
on  contract,  as  the  punishment  for  disobedience  to  the  order 
would  be  a  violation  of  the  non-imprisonment  act.  Lane  v. 
Losecy  2  Abb.  129 ;  S.  C,  11  How.  360 ;  Dusenberry  v.  Wood- 
ward, 1  Abb.  443 ;  Duncan  v.  Ainslie,  26  Barb.  199.  But  since 
the  change  in  the  section  by  the  amendment  of  1867,  allowing 
the  enforcement  of  the  order  by  execution  or  commitment,  the 
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necessity  for  a  distinction,  as  to  the  nature  of  actions  to  which 
the  remedy  is  applicable,  no  longer  exists,  and  an  order  may  be 
made  directing  the  satis&ction  of  a  part  of  a  claim  admitted  to 
be  due,  although  arising  on  contract.  StisseU  v.  Meaoham^  16 
How.  193 ;  Quiet  v.  Murphy ^  18  id.  411 ;  Fosdick  v.  Oroffy 
22  id.  158.  Where  a  defendant  by  answer  admits  a  part  of  the 
plaintiff's  claim  to  be  due,  the  plaintiff  is  entitled  to  an  order 
directing  the  defendant  to  satisfy  such  part,  notwithstanding  the 
defendant  has  made  an  offer  in  writing,  to  allow  the  plaintiff  to 
take  judgment  for  the  sum  admitted  to  be  due.  Meyers  v. 
Trimble,  1  Abb.  220 ;  S.  C:,  8  E.  D.  Smith,  607 ;  MerriU  v. 
Thompson,  1  Abb.  223 ;  S.  C,  8  E.  D.  Smith,  699 ;  10  How.  428 ; 
Quintard  v.  'Secor,  1  Abb.  393 ;  S.  C,  3  E.  D.  Smith,  614.  It  is 
not  necessary  that  the  part  admitted  to  be  due  should  be  one  of 
two  or  more  distinct  causes  of  action,  but  the  order  may  issue 
where  the  defendant  admits  that  a  part  of  a  single  and  entire 
cause  of  action  is  due,  as  the  amount  of  a  promissory  note,  less 
a  specified  counterclaim.  Chiiet  v.  Murphy,  18  How.  411 ; 
Q:aintard  v.  /Sfecor,  1  Abb.  393 ;  S.  C,  3  E.  D.  Smith,  614,  So 
the  order  may' be  made  on  a  motion  to  strike  out  part  of  an 
answer  and  for  judgment  on  account  of  the  frivoloiisness  of  the 
remainder.  Fosdick  v.  Oroff,  22  How.  168.  But  the  order  will 
not  be  made,  unless  the  answer  contains  a  plain,  explicit  and  full 
statement,  that  a  definite  sum  is  due  to  the  plaintMT;  nor  when, 
in  order  to  ascertain  whether  a  specific  sum  is  due,  it  becomes 
necessary  to  make  a  critical  examination  of  the  pleadings  or  of 
books  of  account.  Coursen  v.  Hamlin,  2  Duer,  613.  But  a 
plea  of  tender  is  an  unequivocal  admijssion  of  the  justice  of  the 
plaintiff's  claim  to  the  extent  tendered,  as  is  an  offer  of  judgment 
of  the  amount  offered.  Roosevelt  v.  N.  T.  <6  Harlem  R.  JR.  Co., 
30  How.  226 ;  S.  C,  45  Barb.  664.  But,  where  the  defendant 
admits  the  whole  claim  to  be  due,  no  order  can  issue,  as  a  judg- 
ment is  the  proper  remedy.  Slawson  v.  ConJcey,  10  How,  67 ; 
S.  C,  1  Abb.  228. 

J.  Application  for  order.  The  motion  for  an  order  directing 
the  satisfaction  of  a  part  of  the  plaintiff's  claim  should  be  made 
at  special  term,  and  on  the  usual  notice  of  eight  days  or  upon 
an  order  to  show  cause.  The  pleadings  are  all  the  papers 
requisite  to  support  or  oppose  the  motion. 

c.  The  order.  The  order  should  direct  the  defendant  to  pay 
a  specific  sum  to  the  plaintiff  within  a  time  specified.    The  order 
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SO  allowed  should  be  entered  with  the  clerk,  and  a  certified  copy 
thereof  should  be  personally  served  on  the  defendant,  and  also 
on  his  attorney. 

Order  to  satiny  admitted  part  of  plaintiff^  s  claim. 

{Title  of  cause.)  {At  a  special  term^  etc.) 

On  the  defendant' s  answer  in  this  action,  whereby  it  appears 
that  such  defendant  admits  part  of  the  plaintiff's  claim,  to  wit. 
{state part  admitted)^  to  be  just ;  and,  on  motion  of  ,  counsel 

for  the  plaintiff,  after  hearing  ,  counsel  for  the  defendant 

{or  on  reading  and  filing  proof  of  due  service  of  notice  of  this 
motion,  and  no  one  appearing)  in  opposition  thereto : 

Ordered  :  That  the  defendant  satisfy  such  part  of  said  claim, 
bjr  paying  to  such  plaintiff,  within  days  after  the  service  of 
this  order  on  him,  the  sum  of  dollars,  with  interest  thereon 

from  the       day  of  5 18    ,  with  ten  dollars  costs  of  this 

motion,  and  that  the  plaintiff  have  leave  to  issue  execution 
against  the  property  of  the  defendant  for  the  same  if  not  so  paid. 

{Date.)  {Signature.) 

d.  The  order^  how  ertforced.    If  the  defendant  does  not  obey 
the  order  and  pay  the  sum  specified  within  the  time  fixed  therein, 
the  plaintiff  should  apply  to  the  court,  on  notice  to  the  defendant, 
for  an  attachment  to  punish  such  defendant  as  for  a  contempt. 
The  moving  papers  should  consist  of  the  pleadings,  the  order, 
an  affidavit  of  the  service  of  the  same,  and  an  affidavit  of  the  fact 
that  payment  has  not  been  made  as  therein  directed.    If  the 
cause  of  action,  out  of  which  the  claim  arose,  is  one  that  would 
have  authorized  the  arrest  of  the  defendant,  the  court  will  grant 
an  attachment.    JRussell  v.  Mea^ham^  16  How.  193  ;  Duncan  v. 
Ainslie^  26  Barb.  100.    But  if  the  cause  of  action  arose  on  con- 
tract for  the  payment  of  money  only,  the  court  will  refuse  the 
attachment  and  direct  the  plaintiff  to  enter  judgment  for  the 
amount  admitted  to  be  due,  which  judgment  may  be  enforced 
by  execution.  lb. ;  Cfuiet  v.  Murphy ^  18  How.  411 ;  FosdicJc  v. 
Oroffj  22  id.  168.     The  entry  of  judgment  will  be  similar  to 
the  entry  of  a  judgment  upon  a  frivolous  answer,  and  the  judg- 
ment roll  will  be  made  up  of  the  summons,  pleadings,  order  and 
judgment. 

e.  Appeals.  An  appeal  will  lie  from  an  order  directing  the 
payment  of  a  sum  admitted  to  be  due.  Merritt  v.  Thompson^ 
1  Abb.  223  ;  S.  C,  10  How.  428 ;  3  E.  D.  Smith,  600. 


CHAPTER  VI. 

NE  EXEAT. 

( 

ARTICLE  I. 

IK  GEKEBAL. 

Seetion  1.  Nature  and  object  of  the  remedy. 

a..  In  general.  The  writ  of  ne  exeat  regno  was  formerly  a 
high  prerogative  writ,  applied  only  to  purposes  of  State,  and 
issued  to  restrain  a  person  from  going  out  of  the  kingdom 
without  the  king' s  license,  or  the  leave  of  his  court.  But  the 
application  of  the  writ  was  afterward  extended  to  private  trans- 
actions, and  became  at  last  an  ordinary  process  of  courts  of 
equity.  Jackson  v.  Petrie^  10  Ves.  164 ;  Oleason  v.  Bisby,  1 
Clarke's  Ch.  551 ;  Gibert  v.  CoUy  1  Hopk.  496;  MitcTieU  v. 
Bunch,  2  Paige,  606. 

It  i  s  now  employed  to  prevent  a  party  who  owes  an  act  of 
justice  to  his  fellow  citizen,  and  to  enforce  which  a  suit  has  been 
instituted,  from  withdrawing  himself  from  the  jurisdiction  of 
the  court,  so  that  he  cannot  be  compelled  by  its  process  to  abide 
its  decree.  It  is,  in  other  words,  mere  equitable  bail.  lb.  So 
far  has  the  original  practice,  in  respe^ct  to  the  use  of  this  remedy, 
been  changed,  that  the  issuing  of  the  writ  is  no  longer  discre- 
tionary with  the  court.  It  is  as  much  a  writ  of  right  as  any 
other  process  used  in  the  administration  of  justice,  and  must  be 
granted  when  a  proper  case  is  presented.  Oibert  v.  CoU^  1 
Hopk.  496. 

6.  Is  the  remedy  abolished  under  the  Code.  It  has  been 
decided  in  the  superior  court  of  the  city  of  New  York  that  the 
writ  of  ne  exeat  is  abolished  by  the  Code  of  Procedure.  Fuller 
V.  Emeric,  2  Sandf.  626 ;  S.  C,  2  Code  R.  58 ;  7  N.  Y.  Leg. 
Obs.  300  ;  Johnston  v.  Johnston,  1  Rob.  642  ;  S.  C,  16  Abb.  43 ; 
26  How.  181.     See  Fellows  v.  Heermans,  18  Abb.  N.  S.  6,  7. 

The  supreme  court  of  this  State  have,  however,  uniformly 
decided  that  the  remedy  has  not  been  abolished,  but  that  it  still 
exists  under  the  Code.  Breck  v.  Smith,  54  Barb.  212  ;  Beckwith 
V.  Smith,  4  Lans.  182 ;  Forrest  v.  Forrest,  5  How.  126 ;  S.  C, 
10  Barb.  46 ;  9  N.  Y.  Leg.  Obs.  89  ;  3  Code  R.  141 ;  Bushnell  v. 
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BushneU,  7  How.  389  ;  S.  C.  affirmed,  16  Barb.  399 ;  Olmtm  v. 
Clover,  10  Abb.  422  ;  NemUe  v.  NeviUe,  22  How.  600.  See 
Rogers  v.  Michigan  SoviTiern  &  Northern  Indiana  H.  H.Oo.j  28 
Barb.  541.  See  3  R.  S.  (6th  ed.)  334,  §  114.  The  court  of  com- 
mon pleas  for  the  city  of  New  York  have  also  recognized  the 
existence  of  the  remedy  under  the  Code.  Hayes  v.  Witiis,  11 
Abb.  N.  S.  167.  Without  presuming  to  decide  between  the 
opinions  thus  adversely  expressed,  and  without  reviewing  the 
arguments  and  reasoning  by  which  such  opinions  are  reached, 
the  rules  of  practice  relating  to  this  remedy  will  be  here  given,  for 
the  use  and  convenience  of  the  practitioner,  in  courts  where  the 
existence  of  the  remedy  is  recognized,  and  where  it  is  still  resorted 
to  in  cases  of  equitable  cognizance. 

ARTICLE  n. 

or  WHAT   OASES  ALLOWED. 

Seetion  1.  When  the  remedy  may  be  had. 

a.  In  what  cla^s  of  actions.  As  a  general  rule  a  Tie  exeat 
will  be  allowed  only  on  an  equitable  demand,  and  will  not 
be  allowed  on  a  mere  legal  claim.  MitcheU  v.  Bunchy  2  Paige, 
606  ;  Seymorwr  v.  Hazard,  1  Johns.  Ch.  1 ;  Be  RinaflnoU  v.  Cor- 
setti,  4  Paige,  264 ;  Broum  v.  Haff,  5  id.  235  ;  Jenkins  v.  Par- 
kinson, 2  Mylne  &  Keen,  6  ;  Mack  v.  Bolm,  1  Jac.  &  Walk. 
405,  414  ;  Hyde  v.  Whiifield,  19  Ves.  344  ;  Stewart  v.  Orahamy 
19  id.  313  ;  Haffey  v.  Haffey,  14  id.  261  ;  Dawson  v.  Dawson, 
7  id.  173  ;  Whitehouse  v.  Partridge,  3  Swanst.  377  ;  Jackson  v. 
Petrie,  10  Ves.  163  ;  Atkinson  v.  Leonard,  3  Bro.  Ch.  218 ;  Ex 
parte  Brunker,  3  P.  Wms.  312.  To  this  rule  there  were  some 
exceptions,  even  under  the  former  practice,  and  before  the 
attempt  to  abolish  the  distinction  between  legal  and  equitable 
actions.  These  ei^ceptions  existed  where  there  was  concurrent 
jurisdiction  between  the  courts  of  chancery  and  the  courts  of 
common  law,  as  in  case  of  bills  for  an  account  or  for  alimony. 
Seyvhowr  v.  Hazard,  1  Johns.  Ch.  1 ;  Denton  v.  Denton,  1  id.  364 ; 
Shaftoe  V.  Shaftoe,  7  Ves.  171 ;  Dawson  v.  Dawson,  id.  173 ; 
Anonymous,  2  Atk.  210  ;  Porter  v.  Spencer,  2  Johns.  Ch.  169. 
Applying  this  principle  to  cases  under  the  Code,  the  cases  in 
which  a  n^  exeat  might  issue  would  be  widely  extended.  See 
Irdand  v.  Nichols,  1  Sweeny,  208  ;  S.  C,  37  How.  222  ;  Hayes 
Vol.  n.— 36 
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V.  Willis^  11  Abb.  N.  S.  167.  Even  tinder  the  old  practice  the 
mle  against  the  allowance  of  the  writ,  where  the  matter  was 
Of  legal  cognizance,  was  not  understood  to  be  inflexible,  but  would 
be  made  to  yield  to  cases  of  necessity  when  justice  would  be 
defeated  without  the  aid  of  the  writ  Porter  v.  Spencer^  2  Johns. 
Ch.  169. 

b.  For  what  demands.  •  It  is  an  inflexible  rule  that  to  entitle  a 
complainant  to  the  writ  of  nje  exeat,  there  must  be  a  present  debt 
or  duty,  or  some  existing  right  to  relief  against  the  defendant 
or  his  property,  either  at  law  or  in  equity.  De  RivaflTvoU  v. 
Corsettij  4  Paige,  264.  This  debt  or  duty  must  not  only  exist, 
but  must  be  so  far  mature  at  the  time  that  present  payment  or 
performance  can  rightfully  be  demanded.  Oleason  v.  Bishy^ 
Clarke' s  Ch.  661 ;  Whitehouse  r.  Partridge,  3  Swanst.  366,  377  ; 
Seymour  v.  Hazard,  1  Johns.  Ch.  1  ;  Brown  v.  Haff,  5  Paige, 
235.  It  is  not  necessary,  however,  that  the  equitable  debt  should 
be  directly  created  between  the  parties  ;  but  is  sufficient,  if  it 
be  only  fixed  and  certain.  Thus,  a  writ  of  ne  exeat  may  be  had 
by  the  cestui  que  trust  or  assignee  of  a  bond  against  the  obligor. 
LeaJce  v.  Leake,  1  Jac.  &  Walk.  686  ;  Orant  v.  Orarvt,  3  Russ. 
698. 

It  was  formerly  a  rule  that  a  writ  of  ne  exeat  could  issue  only 
where  there  was  a  money  demand,  as  a  debt  due  which  could  be 
verified  positively  by  affidavit,  or  in  a  matter  of  account  which 
could  be  verified  upon  belief  as  to  balance.  Oibhs  v.  Mermaud, 
2  Edw.  Ch.  482 ;  Cowdin  v.  Oram,  3  id.  231.  But  if  this  rule 
remains  unchanged  it  does  not  prohibit  the  issuing  of  the  writ 
in  aid  of  an  injunction  to  restrain  the  breach  of  a  negative  con- 
tract. Thus,  where  an  actor  has  contracted  to  perform  at  a 
certain  theater  for  a  certain  time  and  not  to  perform  elsewhere 
during  that  time,  a  writ  of  ne  exeat  may  issue  in  aid  of  an 
injunction  restraining  such  actor  from  carrying  out  a  new  agree- 
ment to  perform  in  another  State  before  the  expiration  of  the 
former  contract.  Hayes  v.  WiUio,  11  Abb.  N.  S.  167.  But  it  is 
an  undoubted  rule  that  where  an  action  is  brought  on  a  money 
demand,  the  amount  of  the  debt  must  be  satisfactorily  ascer- 
tained ;  and  that  a  mere  declaration  of  belief,  as  to  the  existence 
and  amount  of  a  claim,  is  not  sufficient  to  authorize  the  issuing 
of  the  writ,  where  it  otherwise  might  issue  if  the  amount  claimed 
was  definitely  established.  Mattocks  v.  Tremain,  3  Johns.  Ch. 
76  ;  Bushnell  v.  BusTinell,  7  How.  889. 
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c.  Against  what  defendants,  A  writ  of  ne  exeai  may  issue 
against  a  foreigner,  or  against  a  citizen  of  another  State,  and 
on  demands  arising  abroad.  Woodward  v.  Schatzell^  3  Johns. 
Ch.  412 ;  Mitchell  v.  Bunchy  2  Paige,  606 ;  Forrest  v.  Fc/rrest^  5 
How.  125  ;  S.  C,  10  Barb.  46 ;  9  N.  Y.  Leg.  Obs.  89 ;  3  Code  R. 
141.  So  the  writ  may  issue  against  a  foreign  executor  or  adminis- 
trator on  a  bill  filed  to  compel  an  accounting  for  trust  funds 
received  abroad  and  brought  into  this  State.  McNamara  v. 
Dwyer^  7  Paige,  289.  See  Brovm  v.  Brown^  1  Barb.  Ch.  189. 
So  a  ne  exeai  may  issue  against  a  married  woman,  where  a 
pToi)er  foundation  is  laid  for  an  equitable  action  against  her. 
Nenaille  v.  NemUe,  22  How.  600  ;  Dubois  v.  Hole,  2  Vem.  613 ; 
Jemingham  v.  Olass,  3  Atk.  409.  In  general,  a  Tid  exeat  will  be 
issued  only  at  the  instance  of  the  plaintiff ;  but,  in  an  English 
case,  the  doctrine  has  been  stated  and  remains  undisputed  that 
the  writ  may  b^  obtained  by  a  defendant  against  the  plaintiff. 
(  Whitehouse  v.  Pairidge,  3  Swanst.  365,  374) ;  and  it  seems  that 
in  matters  of  account,  the  writ  may  be  obtaiued  by  a  defendant 
against  a  co-defendant.  2  Eq.  Ca.  Ab.  5,  pi.  3 ;  Doners  Case,  1  P. 
Wms.  263. 

Section  2.  Remedy^  when  not  obtainable. 

a.  In  an  action  for  specific  pefrforma/nce.  The  plaintiff,  in  an 
action  for  a  specific  performance,  is  not  entitled  to  a  7i^  exeai, 
unless  the  demand  which  is  sought  to  be  enforced  against  the 
defendant  is  the  payment  of  purchase-money  which  is  clearly 
due.  Cowdin  v.  Graviy  3  Edw.  Ch.  231 ;  De  Rivaflnoli  v.  Corsettij 
4  Paige,  264;  Brown  v.  Haff,  5  id.  235.  See  Hayes  v.  Willio,  11 
Abb.  N.  S.  167.  And  the  plaintiff  in  such  cases  must  also  show 
aflBirmatiyely  that  he  is  able  to  make  a  good  title  to  the  property 
sold.  The  remedy  will  be  denied  unless  the  court  is  convinced 
that  there  must  be  a  specific  performance.  lb. ;  Morris  v.  Mc- 
Neil, 2  Russ.  604. 

6.  Where  defendant  has  or  migM  have  been  held  to  hail  at 
law.  As  a  general  rule,  a 'writ  of  ne  exeat  will  not  be  allowed 
where  the  defendant  has  been  arrested  and  held  to  baU,  or^  where 
the  plaintiff  could  have  had  the  defendant  arrested  at  law. 
Walker  v.  Christian,  7  Sim.  367 ;  SeyrrK/wr  v.  Hazard,  1  Johns. 
Ch.  1 ;  Porter  v.  Spencer,  2  id.  169.  If,  however,  the  arrest  of 
the  defendant  has  been  made  in  respect  of  another  demand,  a 
ne  exeat  may  be  granted  against  him.  Hawkins  v,  Hawkins,  1 
Drew.  &  Sm.  75 ;  S.  C,  6  Jur.  N.  S.  490. 
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Application,  when  and  where  made — On  what  notice  and  papers. 


ARTICLE  m. 


PBOOEEDIKaS  TO  OBTAIN. 


Seetlon  1.  AppUentloii^  how  made. 

a.  When  cupplicaMon  sTwuld  he  made.  Under  the  old  prac- 
tice it  was  the  rule  that  a  bill  must  be  filed  before  a  writ  of  ik^ 
exeat  could  issue.  But  the  rule  has  no  existence  under  the  Code, 
and  the  writ  may  issue  and  be  served  with  the  summons  in  the 
ordinary  manner  of  issuing  and  serving  a  summons.  B'osJmeU 
V.  BushneU,  7  How.  389 ;  S.  C.  afltened,  16  Barb.  399.  Or  the 
writ  may  be  applied  for  at  any  subsequent  stage  of  the  suit, 
DunJiam  v.  Jackson^  1  Paige,  629.  The  motion  for  B,ne  exeat  on  a 
claim  for  alimony  may  be  made  and  allowed  prior  to  any  decree 
for  alimony.  Denton  v.  Denton^  1  Johns.  Ch.  .441 ;  Forrest  v. 
Forrest,  10  Barb.  46 ;  S.  C,  6  How.  125  ;  9  N.  Y.  Leg.  Obs.  8 ;  3 
Code  R.  141.  The  application  should  in  all  cases  be  made  as 
promptly  as  possible ;  and,  if  delayed  unnecessarily  until  it  is 
likely,  to  cause  great  hardship  to  the  defendant,  it  may  be  denied. 
Jackson  v.  Petrie,  10  Ves.  164. 

J.  Where  made.  The  application  for  a  ne  exeat  should  be 
made  to  the  same  officer,  to  whom  an  application  would  be  made, 
if  the  relief  sought  were  an  injunction.  This  was  the  old  rule, 
and  in  the  absence  of  any  other  rule  is,  probably,  applicable 
now.  The  remedy  may  be  granted  by  the  court,  or  a  judge 
thereof  at  chambers,  or  by  a  county  judge  on  an  ex  parte  appli* 
cation.    Laws  of  1847,  ch.  470,  §  13. 

c.  On  what  notice.  According  to  the  old  practice,  no  notice  of 
the  application  need  be  given  to  a  defendant  who  has  not 
appeared  in  the  action ;  but,  if  the  application  is  made  after  the 
appearance  of  the  defendant,  the  usual  eight  days'  notice  must 
be  given.  1  Barb.  Ch.  Pr.  649.  The  remedy  may  be  allowed  on 
shorter  notice,  on  an  order  to  show  cause. 

d.  On  what  papers.  The  application  may  be  made  on  a 
petition,  or  on  affidavits,  or  on  the  complaint  used  as  an  affidavit. 
An  affidavit  used  on  this  application  must  be  positive,  and  must 
not  only  allege  that  the  defendant  is  indebted  to  the  plaintiflT  in* 
a  certain  sum,  but  must  set  forth  the  facts  upon  which  the 
indebtedness  arose.  Anonymous,  2  Ves.  Sr.  489 ;  Thome  v. 
Halsey,  7  Johns.  Ch.  189 ;  Oibert  v.  Colt,  1  Hopk.  496 ;  Mattocks 
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On  what  papers. 


Y.  Tremmn^  8  Johns.  Ch.  76.  In  one  case,  an  application  for  a 
71^  exeat  was  refused  by  the  court,  for  one  reason,  among  others, 
that  the  application  was  against  an  executor,  and  there  was  no 
charge  or  affidavit,  that  assets  Md  come  to  the  hands  of  the 
defendant.  Smedberg  v.  Mark^  6  Johns.  Ch.  138.  See,  also, 
McNamara  v.  Dvyyer^  7  Paige,  239.  So,  where  possible,  the  affi- 
davit must  allege  positively  fchat  the  defendant  intends  to  depart 
from  the  State.  As  a  general  rule,  mere  information  and  belief 
will  be  insufficient  on  this  point.  lb. ;  Bushnell  v.  Bushnell^  7 
How.  389  ;  S.  C.  affirmed,  15  Barb.  399.  So,  the  fears  and  appre- 
hensions of  a  party  are  insufficient  to  authorize  the  issuing  of 
the  writ  Forrest  v.  Forrest^  10  Barb.  46 ;  S.  C,  5  How.  125 ; 
9  N.  T.  Leg.  Obs.  8 ;  3  Code  R.  141.  But,  as  it  is  clearly 
impossible  for  a  plaintiff  to  obtain  positive  knowledge  on  this 
point,  in  all  cases,  the  affidavit  will  be  sufficient  if  it  sets  forth 
fieusts  and  circumstances  from  which  the  court  can  infer  an  intent 

to  depart.  lb. ;  CoUinson  v. ^  18  Ves.  353.  Information  derived 

from  the  defendant's  family  of  the  intended  departure,  or  the 
appearance  of  the  name  of  the  defendant  in  the  passenger  list  of 
an  outward  bound  steamer,  have  been  held  sufficient  evidences 
of  an  intended  departure.  lb.  The  affidavit  must  also  allege  that 
the  debt  will  be  lost  or  at  least  endangered  by  the  departure  of 
the  defendant  fix)m  the  State.  Mattocks  v.  Tremain^  3  Johns. 
Ch.  75.  But  it  need  not  be  shown  that  the  defendant  intends 
departing  immediately,  or  that  his  purpose  in  departing  is  to 
avoid  the  payment  of  the  debt  or  escaping  the  obligation.  Boehm 
V.  Wood,  1  Turn.  &  Buss.  332 ;  Etches  v.  I/mce,  7  Ves.  417 ; 
lumnlins  v.  Harrison,  8  id.  32 ;  Stewart  v.  Oraham,  19  id.  313. 
Danger  of  loss  may  be  inferred  from  the  fact  that  the  defendant 
has  permanently  removed  out  of  the  State.  McGehee  v.  PoVc, 
24Ga.  406. 

The  affidavit  may  be  made  by  a  third  person,  although  it  is 
usually  made  by  the  plaintiff.  But  if  the  plaintiff  is  under  some 
l^al  disability,  as  in  case  of  lunacy,  it  may  be  made  by  his  com- 
mittee. Stewart  v.  GraJiam,  19  Yes.  31 3.  In  case  the  plaintiff 
is  an  infiaiit,  the  affidavit  may  be  made  by  the  next  friend.  Rod- 
damn  V.  Hetherington,  5  Ves.  91.  Where  a  married  woman 
applies  for  a  ne  exeat  to  restrain  her  husband  from  going  abroad, 
she  may  make  the  affidavit  used  in  support  of  the  motion.  Dcti- 
tan  V.  Dmton,  1  Johns,  Ch.  441 ;  Tvle  v.  TtOe,  2  Stockt.  Ch. 
(N.  J.)  138. 
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Affidavit  for  ne  exeat — Form  of  writ  or  order. 


Affidavit  for  ne  exeai. 
(Title  of  cattle.) 

{Venn^.) 

A  B,  being  duly  sworn,  says- : 

I.  That  he  has  a  cause  of  action  against  C  D,  the  above-named 
defendant,  founded  on  the  following  facts  {set  forth  the  facts 
constitvMng  the  cause  of  action) ;  and  that  this  deponent  has 
commenced  (or  is  about  to  commence  by  the  Service  of  the  sum- 
mons hereto  annexed)  an  action  thereon.  That  (if  an  action  has 
been  comTnenced,  state  its  condition). 

n.  That  the  said  C  D  is  about  to  leave  the  State  and  go  abroad, 
as  this  deponent  is  informed  and  verily  believes.  That  the 
sources  of  defendant' s  information  and  the  grounds  of  his  belief 
are  as  follows  {sta^  the  facts  showing  the  intended  departure 
asfvMy  as  possible). 

III.  That  this  deponent  verily  believes  that  if  the  said  C  D 
should  be  suffered  to  leave  the  State  this  deponent  will  either 
lose  his  said  debt,  or  the  same  will  be  greatiy  endangered,  and 
that  it  will  be  difficult,  if  not  impossible,  for  this  deponent  to 
Recover  the  same. 

(Jurat.)  (Signaiure.) 

Section  2.  Writ  or  order  of  ne  exeat. 

a.  How  issued.  Whenever  the  judge,  to  whom  an  application 
for  a  ne  exeat  is  made,  is  satisfied  that  a  proper  case  is  presented 
for  the  granting  of  the  writ  or  order,  he  should  indorse  upon  the 
moving  papers  his  allowance  in  the  following  form :  "  Let  a  writ 
of  Tie  exeat  issue  in  this  cause  against  the  defendant  C  D  ;  and 
let  such  writ  be  marked  in  the  sum  of  %  ,  and  let  an  order  to 
that  effect  be  entered.  1  Barb.  Ch.  Pr.  851.  The  sum  in  which  the 
allowance  is  marked,  or,  in  other  words,  the  amount  in  which  the 
defendant  is  to  be  held  to  bail,  should  only  be  sufficient  to  cover 
the  plaintiff' s  demand  with  costs  and  reasonable  interest.  Glea- 
son  V.  Bishy^  1  Clarke's  Ch.  552 ;  McNamara  v.  Dwyer^  7  Paige, 
239 ;  Boehm  v.  Wood,  1  Turn.  &  Russ.  332.  The  interest  should 
be  estimated  with  regard  to  the  probable  duration  of  the  suit. 
Oihert  v.  CoU,  1  Hopk.  496.  The  order  for  the  writ  is  then 
drawn  and  entered  with  the  clerk  and  the  papers  filed.  The 
clerk  must  thereupon  issue  the  writ  under  the  seal  of  the  court. 

6.  Form  of  writ  or  order.  The  remedy  is  usually,  although 
not  necessarily,  in  the  form  of  a  writ.  It  may  be  granted  in  the 
form  of  an  order  and  enforced  by  an  attachment  for  contempt. 
Bushnell  v.  Bushnell,  15  Barb.  399,  405  ;  Forrest  y.  Forrest,  10 
id.  52 ;   S.  C,  5  How.  125 ;   9  N.  Y.  Leg.  Obs.  8 ;   3  Code  R. 
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Writ  of  ne  exeat. 


141.  The  grounds  upon  which  the  remedy  is  granted  should 
always  be  stated  in  the  body  of  the  writ.  Hyde  v.  WhitfUldy 
19  Yes.  346.  The  writ  should  command  the  sheriff  to  cause  the 
defendant  to  come  before  him  o^d  give  sufficient  security  that  he 
wilTnot  go  without  the  State  without  leave  of  the  court ;  and 
that  if  he  shall  refase  to  give  such  security,  then  to  commit  him 
to  the  common  jail  of  the  county  until  he  shall  do  so  of  his  own 
accord.    BusJmeU  v.  BushneU^  15  Barb.  399,  404. 

Writ  qf  Tie  exeat. 

The  People  of  the  State  of  New   TorJc^  to  the  sheriff  of  the 
couTvty  of 

Whebeas,  it  appears  to  us,  in  our  supreme  court,  that  C  D 
is  greatly  indebted  to  A  B  on  ^Jn  equitable  demand  for  {state 
Gie  demand)^  and  the  said  A  B  has  commenced  an  action  in  our 
said  court  against  the  said  C  D  thereon,  which  said  action  is 
now  pending  and  undetermined ;  and, 

Whekeas,  it  further  appears  that  the  said  C  D  designs 
quickly  to  go  into  parts  without  this  State,  as  by  oath  made 
on  that  behalf  appears,  which  tends  to  the  great  prejudice 
and  damage  of  the  said  plaintiff : 

Thbbefobe,  In  order  to  prevent  this  injustice,  we  hereby  com- 
mand you  that  without  dela^  you  cause  the  said  C  D  to  come 
personally  before  you  and  give  sufficient  bail  or  security  in  the 
sum  of  dollars,  that  ne,  the  said  C  D,  will  not  go,  nor 

attempt  to  go,  into  parts  without  this  State  wil^out  leave  of  our 
said  court.  And  in  case  the  said  C  D  shall  refilse  to  give  such 
bail  or  security,  then  you  are  to  commit  him  to  the  common  jail 
of  your  county,  there  to  be  kept  in  safe  custody  until  he  shall 
do  it  of  his  own  accord ;  and  when  you  have  taken  such  security 
or  made  such  commitment,  you  are  forthwith  to  make  and  return 
a  certificate  thereof  to  our  said  court,  distinctly  and  plainly 
under  your  hand,  together  with  this  writ 

Witness,  the  Hon.  ,  one  of  the  justices  of  our  said  court 

at  the       ,  this       day  of  ,  18    . 

{Signature  qf  clerk.) 
{Siffnature  of  plairdiff'^  s  attorney.) 


{IndoTseToent  thereon.) 
sum  or         dollars. 


By  special  order  of  the  court,  hold  the  defendant  to  bail  in  the 


{Signature  qf  clerk.) 
I  allow  the  within  writ. 

J  By  Justice  of  supreme  court. 
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Older  of  ne  exeat — Serrioe,  bow  made — Taking  of  Beeoiity, 

Order  ne  exeat. 
{Title  of  cause,) 

On  reading  and  filing  the  affidavit  of  A  B,  the  plaintiff  l^erein, 
and  on  motion  of  O  K,  counsel  for  said  plaintiff : 

Obdebed  :  That  the  defendant  0  D  do,  within        days  after 
service  of  this  order,  give  security  in  the  sum  of  dollars, 

with  proper  sureties,  to  be  approved  by  a  judge  of  thip  court, 
not  to  depart  from  this  State,  without  appearmg  in  this  action 
and  performing  such  order  or  decree  as  shall  hereafter  be  awarded 
by  this  court ;,  otherwise  an  attachment  to  issue  without  further 
notice. 

{Date.)  {Signatwre.) 

ARTICLE  IV. 


SEBVIOB  OF  WBTF  OB  OBBEB* 

Section  1.  Service^  how  made. 

a.  Service  of  order.  The  service  of  the  order  should  be  made 
by  the  sheriff  of  the  county  where  the  defendant  is  to  be  found. 
With  the  copy  of  the  order  should  be  served  a  copy  of  the  affidsr 
vits  on  which  the  order  was  granted.  The  service  of  a  tj^  exeat^ 
whether  in  the  form  of  an  order  or  writ,  must,  in  all  cases,  be  per- 
sonal. 

b.  Service  of  the  torit.  If  the  ne  exeat  is  in  the  form  of  a  writ, 
service  may  be  made  by  the  sheriff,  by  delivering  to  the  defend- 
ant, personally,  a  copy  of  the  writ,  and  at  the  same  time  showing 
him  the  original  under  the  seal  of  the  court. 

ARTICLE  V. 

PBOOEBBINGS  AFTEB  8EBVI0E. 

Section  1.  Proceedings  after  service  by  sheriff. 

a.  Taking  of  security.  Upon  the  service  of  the  order  or 
writ,  the  sheriff  should  require  the  defendant  to  execute  a  bond 
to  him  in  the  snip  designated  in  the  writ  or  order,  -conditioned 
that  the  defendant  will  not  depart  from  the  State  without  the 
leave  of  the  court  The  sheriff  must  not,  as  is  the  general  rule 
in  regard  to  undertakings,  take  a  bond  in  double  the  amount  of 
the  plaintiff's  demand,  but  must  be  confined  to  the  amount 
marked  upon  the  moving  papers  and  included  in  the  order. 
Oibert  v.  Colt^  Hopk.  Ch.  496 ;  Olea^on  v.  Bisby,  1  Clarke's  Ch. 
661.    In  taking  this  security  the  sheriff  acts  at  his  ;>eril,  as  to  the 


NE  EXEAT.  281 


Bond  to  aheriff — Arrest  of  defendant — Betom  of  writ  or  order. 

Bufficiency  of  the  sureties  oflTered  by  the  defendant.  But  should 
the  defendant  leave  the  State  so  that  he  cannot  be  made  amenable 
to  the  process  of  the  court  pending  the  suit,  or  compelled  to 
perform  the  final  decree,  the  court  wiU  not  require  the  sheriff  to 
pay  the.  debt  absolutely  but  will  give  him  time  to  produce  the 
defendant    Brayton  v.  Smithy  6  Paige,  489. 

Bond  to  sheriff. 

Know  all  men  by  these  presents,  that  we,  C  D,  of  , 

county  of  ,  M  N,  of  ,  county  of  ,  and  O  K,  of 

. ,  couniy  of  ,  are  held  and  firmly  bound  unto  J  D, 

sheriff  of  the  county  of  ,  in  the  sum  of       dollars,  to  be 

paid  to  the  said  J  D,  his  heirs,  executors,  administrators  or 
assigns,  for  which  payment,  well  and  trulv  to  be  made,  we 
bind  ourselves,  our  heirs,  executors,  administrators  and  assigns, 
jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the       day  of  ,  18    . 

Whereas,  the  above-named  C  D  has  been  arrested  upon  a 
writ  of  Tie  exeaty  issued  out  of  the  supreme  court  of  the  State  of 
New  York,  in  an  action  therein  pending,  wherein  A  B  is  plaintiff 
and  the  said  C  D  defendant,  and  is  now  in  custody  of  the  said 
sheriff  by  virtue  thereof : 

Wow,  tne  condition  of  this  obligation  is  such  that  if  the  said 
C  D  shall  not  go,  nor  attempt  to  go,  without  the  State,  without 
leave  of  the  said  supreme  court,  men  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

Signed,  etc.  {Sigrtaiures  cmd  seals.) 

{Ajdd  jusUflccAion  and  acJcnmoledgToent) 

b.  Arrest  of  dtfendani.  Until  the  defendant  refuses  to  give 
the  requisite  security,  he  cannot  be  restrained  of  his  liberty,  and 
when  he  has  given  it,  he  may  go  wherever  he  pleases,  provided 
he  is  within  the  jurisdiction  of  the  court  when  its  process  to 
enforce  the  decree  issues.  In  the  mean  time  he  is  not  deemed  to 
be  in  the  custody  of  any  person.  But,  on  the  refasal  of  the 
defendant  to  foniish  satisfactory  security,  the  sheriff  should 
commit  him  to  jail  until  such  security  is  famished.  BushneU 
V.  BTishnell,  15  Barb.  399,  404. 

c.  Return  of  vyrit  or  order.  Upon  the  service  of  the  writ,  the 
sheriff  should  make  his  return,  stating  therein  what  proceedings 
have  been  had  under  it,  and  whether  he  has  taken  security  from 
the  defendant,  or  whether  he  has,  in  default  thereof,  committed 
him  to  jail. 

Vol.  n— 36 
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Return  to  ne  exeat  —  Pirocee^gB  bj  defendant. 


Return  to  ne  exeat. 

I  have  arrested  the  within  defendant,  and  have  him  now  in  the 
common  jail  of  county,  for  want  of  bail. 

A  B,  Sheriff  of  county. 

Return  wTiere  the  d^endant  has  been  released  on  bail. 

I  have  arrested  the  defendant,  and  have  taken  from  him  a 
bond  with  as  his  surety  in  the  penalty  marked  on  the  writ. 

A  B,  Sheriff  of  county. 

Section  2.  Proceedings  by  defendant. 

a.  Application  for  discharge  on  security.  If  the  defendant 
has  been  arrested  upon  the  ne  exeat,  he  may,  for  various  causes, 
procure  his  discharge.  He  may  apply  to  the  court  to  be  released 
on  security,  or  he  may  move  to  have  the  entire  proceedings  set 
aside  on  the  ground  of  irregularity,  or  that  the  writ  was  improvi- 
dently  granted.  Where  the  proceedings  of  the  plaintiff  have 
been  regular,  and  the  case  is  one  upon  which  a  ne  exeat  might 
properly  issue,  the  defendant  should  apply  to  the  court,  upon 
notice  to  the  plaintiff,  for  the  discharge  of  the  writ  upon  secur- 
ity. It  is  a  matter  of  course  for  the  court  to  discharge  the  ne 
exeat  upon  the  defendant' s  giving  the  usual  security  to  answer 
the  plaintiff's  complaint,  and  to  render  himself  amenable  to  the 
process  of  the  court,  pending  the  litigation,  and  to  such  as  may 
be  issued  to  compel  a  performance  of  the  final  decree.  McNa- 
mara  v.  Dwyer,  7  Paige,  239 ;  Mitchell  v.  Bunch,  2  id.  606,  617. 
The  security,  if  not  accepted  by  the  plaintiff,  is  to  be  submitted 
to  the  court  or  the  judge  who  granted  the  writ,  for  his  approval. 
The  plaintiff  is  entitled  to  a  hearing  as  to  the  sufficiency  of  the 
sureties.  lb.  Upon  such  application  the  court  will  take  such 
security  as  may  be  deemed  sufficient  and  will  discharge  the 
liability  of  the  sheriff.  Brayton  v.  Smith,  6  Paige,  489. 
Whenever  it  appears  to  the  court,  either  that  the  plaintiff  has 
no  case,  or  that  the  defendant  is  not  going  out  of  its  jurisdiction, 
the  writ  will  be  discharged  upon  the  merits  {Leo  v.  Lambert, 
3  Russ.  417) ;  and  this  the  court  will  do  either  absolutely  or 
conditionally,  upon  the  defendant's  giving  security,  with  two 
sureties,  to  answer  such  sum  as  may  be  found  due  from  him  in 
the  cause.  Boone  v.  CoUingwood,  1  Dick.  115 ;  Roddam  v. 
Hetherigton,  5  Ves.  91 ;  Atkinson  v.  Leonard,  3  Bro.  Ch.  218. 
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b.  AppliccUion/or  discharge/or  irregularity,  etc.  The  defend- 
ant may  move  to  disohaxge  the  writ  on  the  ground  of  the  want  of 
equity  in  the  plaintiff's  complaint,  or  the  insufficiency  of  the 
affidavit  upon  which  the  writ  was  granted,  or  for  an  irregularity 
of  any  kind  in  the  granting  or  issuing  of  the  writ.  The  defendant, 
in  support  of  his  motion,  may  introduce  affidavits  denying  the 
allegations  of  the  affidavit  on  which  the  writ  issued ;  or  may 
introduce  proof  of  any  matter  tending  to  show  that  the  writ 
ought  not  to  have  issued.  Oowdin  v.  Oram,  3  Edw.  Ch.  231 ;  Leo 
v.  Lambert,  3  Russ.  417.  The  plaintiff  may  introduce  affidavits 
in  opposition  to  the  motion  as  in  cases  of  other  applications  tc 
vacate  or  modify  a  provisional  remedy.  See  Flack  v.  HoVra,  1 
Jac.  &  Walk.  414.  The  denial  of  all  indebtedness  by  the  defendant 
will  not  avail  as  a  reason  for  discharging  a  n^  exeat,  when  such 
indebtedness  has  been  positively  sworn  to  by  the  plaintiff. 
Other  proof  must  be  introduced  in  support  of  the  motion. 
Jones  V.  Aleplisin,  16  Ves,  470.  So  the  affidavit  of  the  defend- 
ant denying  his  intention  of  going  abroad  amounts  to  nothing  if 
the  writ  was  granted  upon  declarations  or  facts  as  evidence  of 
such  intention.  AmsincJc  v.  Barclay,  8  Ves.  594.  The  defendant 
must  show  affirmatively,  by  facts  and  circumstances,  that  an 
intention  of  leaving  the  Stat©  would  be  inconsistent  with  his 
femily  and  business  relations.  Olervton  v.  Clover,  10  Abb.  422. 
See  BrecJc  v.  SmUh,  64  Barb.  212. 

But  the  defendant  may  at  any  time  obtain  a  discharge  of  a 
writ  of  ne  eiceat  by  paying  into  court  the  sum  for  which  the  vn'it 
is  marked.  Evans  v.  Evans,  1  Ves.  96 ;  Stewart  v.  OraJiam, 
19  id.  314 ;  Dick  v.  Swinton,  1  Ves.  &  Bea.  373. 

c.  Waiver  of  rigM  to  a  discharge.  The  giving  of  the  usual 
security  to  the  sheriff  upon  the  ne  exeat  does  not  preclude  the 
defendant  from  applying  to  the  court  upon  the  complaint  only, 
or  upon  the  answer,  for  the  discharge  of  the  writ  and  the  cancel- 
lation of  the  bond  given  to  the  sheriff.  But  where  the  defendant, 
for  his  own  convenience,  has  applied  to  the  court  and  given  the 
Qsual  bond  without  asking  to  reserve  the  right  of  a  future  appli- 
cation to  cancel  the  bond,  the  right  to  move  to  vacate  the  writ,  on 
the  ground  that  it  improvidenfly  issued,  will  be  considered 
waived.    Jeswp  v.  HiU,  7  Paige,  95. 

When  the  defendant  is  in  custody  and  wishes  to  be  discharged 
upon  giving  the  usual  bond  before  he  has  an  opportunity  to 
move  to  discharge  the  ne  exeat  upon  the  merits,  he  should  state 
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these  facets  in  bis  application  to  the  court,  and  ask  permission  to 
give  such  bond  to  relieve  himself  from  imprisonment  without 
prejudice  to  his  rights.  lb. 

Section  3.  Where  defendant  leayes  the  State.  Uy  after  giv- 
ing the  bond  to  remain  within  the  State,  as  above  mentioned, 
the  defendant  should  leave  the  State,  the  sheriff  would  be- 
come primarily  responsible  to  the  plaintiff  to  the  amount  of 
the  claim.  The  sheriff  must  then  produce  the  defendant  or  resort 
to  the  bond  taken  by  him  for  the  recovery  of  the  amount  of  his 
liability  from  the  sureties.  A  reasonable  time  will  be  given  him 
for  either  purpose.  Brayton  v.  Smithy  6  Paige,  489.  The  sheriff 
should,  before  commencing  an  action  on  the  bond,  apply  for  an 
order  directing  the  sureties  of  the  defendant  to  pay  the  money 
into  court,  or,  in  default  thereof,  that  a  suit  be  brought  upon  that 
bond.  Harris  v.  Hardy ,  8  Hill,  393.  The  liability  of  the  sure- 
ties is  for  the  fall  amount  of  the  penalty  of  the  bond.  lb.  Should 
the  sheriff  fail  to  obtain  leave  of  court  before  commencing  his 
action  on  the  bond,  the  proceedings  may  be  set  aside  as  irregular, 
lb.  See  N.  T.  CerOraZ  Ins.  Co.  v.  Sc^ord,  10  How.  344,  347 ; 
Higgins  v.  AUen^  6  id.  30, 
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ARTICLE  L 

OLD  PBIKOIPLES  AliTD  BULES^  HOW  FAB  IN  POBOB. 

Seetionl.  In  legal  aetions. 

a.  Ifa^re  and  olff'ect  of  ^pleading.  Pleading  is  the  statement, 
in  a  logical  and  legal  form,  of  the  facts  which  constitute  the 
plaintiff's  canse  of  action,  or  the  defendant's  ground  of  defense ; 
it  is  the  formal  mode  of  alleging  on  the  record,  that  which  would 
be  the  support  or  defense  of  the  party  in  evidence.  Head  v. 
BrooJcmaTi^  3  Term,  159 ;  Hofha/rrt  v.  East  India  Co.^  Dong. 
278.  The  primary  object  of  pleadings  is  to  compel  the  parties  to 
determine  before  the  trial  the  precise  facts  in  controversy  between 
them.  The  advantages  arising  from  this  are  obvious.  A  party, 
by  knowing  what  the  adverse  party  is  prepared  to  deny,  is  able 
to  pr&vide  in  advance,  proof  of  the  disputed  lEacts ;  by  knowing 
what  the  adverse  party  is  prepared  to  admit,  either  party  may 
dispense  with  pfoof  of  such  facts.  The  jury,  by  being  thus 
freed  from  the  consideration  of  facts  not  raised  by  the  pleadings, 
are  enabled  to  speedily  dispose  of  questions  which  would  be 
otherwise  interminable  ;  while  the  court,  by  applying  the  appro- 
priate principles  of  law  to  the  facts  so  found,  promptly  grants 
or  denies  the  demands  of  the  plaintiff. 

h.  Origin  of  the  rules  of  pleading.  The  convenience  and 
necessity  of  properly  prepared  pleadings  caused  the  judges  of 
the  earlier  courts  to  systematically  prescribe  and  enforce  certain 
roles  of  statement  which  in  the  course  of  time  grew  up  into  an 
entire  and  connected  system  of  pleading.  The  time  when  these 
mlee  first  began  to  take  methodical  form  is  fixed  by  the  text 


286  PLEADINGS. 


Pleading^  must  tend  to  bring  the  action  to  an  issue. 


writers  at  about  the  commencement  of  the  reign  of  Edward  I, 
although  it  is  conceded  that  many  of  the  rules  then  collected  in  a 
body  had  been  established  at  periods  considerably  more  remote. 
See  Stephens'  Plead.  123,  note  a. 

The  system  of  pleading,  so  established,  remained  substantially 
unchanged  for  many  centuries,  and,  until  the  adoption  of  the 
Code  in  1848,  governed  this  branch  of  the  law  in  this  State.    By 
that  act  a  system,  that  had  sprung  from  the  experience  and 
wisdom  of  ages,  was  set  aside  as  cumbrous  and  artificial,  and  in 
its  place  was  substituted  another  intended  to  be  natural,  simple 
and  easily  understood.    See  McFavl  v.  Ramsey y  20  How.  (U.  S.) 
523 ;  Moyce  v.  Brovm^  3  How.  391.    It  was  provided  that  all  the 
forms  of  pleading,  existing  before  the  adoption  of  the  Code,  were 
abolished  by  that  act.    That,  thereafter,  the  forms  of  pleading  in 
civil  actions  in  courts  of  record,  and  the  rules  by  which  the 
BUJficiency  of  pleadings  is  to  be  determined,  were  to  be  those 
prescribed  by  that  act.    Code,  §  140 ;  Royce  v.  Brown^  3  How. 
391 ;  S.  C.  affirmed,  7  Barb.  80 ;  Quintard  v.  Newton^  5  Rob.  72, 
78.    But  the  prior  practice  and  forms  of  pleading  were  abolished 
only  in  a  qualified  manner.    Certain  statutory  provisions  not 
inconsistent  with  that  act  were  retained,  and  many  of  the  old 
principles  and  rules  of  pleading  were  made  a  part  of  the  new 
system  furnished  by  the  Cod!e.    See  Bank  of  Oenesee  v.  Patchin 
Bank,  13  N.  Y.  (3  Kern.)  309. 

c.  Pleadings  must  tend  to  bring  the  action  to  an  issue.  It 
was  a  general  rule  under  the  old  practice,  that  after  the  decla- 
ration, every  subsequent  step  in  the  pleadings  must  tend  to 
bring  the  parties  to  issue.  This  rule  required  that  the  party 
should  demur  or  plead.  If  he  did  neither,  the  court  gave  judg- 
ment for  his  adversary.  If  he  pleaded,  it  must  be  by  way  of 
traverse  or  of  covfession  and  avoidance.  If  his  pleading  did 
not  amount  to  either  of  these  modes,  it  was  open  to  demurrer. 
The  same  rule  holds  true  under  the  Code,  and  is,  in  fact,  a  prin- 
ciple inseparable  from  every  system  of  pleading. 

d.  The  allegations  of  the  pleadings  must  be  pertinent  and 
material.  Another  important  rule,  under  the  old  system  of 
pleadings,  was,  that  all  pleadings  must  contain  matter  pertinent 
and  material.  This  rule  prohibited  the  pleader  from  traversing 
a  point  wholly  immaterial.  Thus,  a  defendant  was  not  permitted 
to  deny  maUer  of  aggravation^  which  only  tended  to  increase 
the  amount  of  damages,  but  which  did  not  concern  the  right 
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of  action  itself ;  nor,  in  general,  was  he  pennitted  to  deny  matter 
of  inducement;  that  is,  matter  brought  forward  merely  by  way 
of  explanatory  introduction  to  the  main  allegations  of  the  com- 
plaint. The  rule,  however,  allowed  the  pleader  to  traverse  matter 
in  itself  essential,  although  pleaded  as  a  matter  of  inducement. 
So,  the  traverse  must  not  be  too  broad  or  too  narrow.  Thus,  where 
matter  was  pleaded  under  a  videlicet^  that  need  not  be  alleged 
with  greater  certainty,  in  order  to  set  forth  a  cause  of  action,  a 
denial  of  the  fact  so  set  forth,  in  the  manner  and  form  as 
dUeged^  was,  under  this  rule,  improper.  A  denial  in  the  con 
junctive  of  an  allegation,  that  need  not  be  proved  conjunctively, 
was  also  bad.  Thus,  where  a  complaint  alleged  that  the  defend- 
ant ''  assaulted  the  plaintiff,  and  seized  him  by  his  collar  and 
shook  him  violently,"  a  denial  in  the  answer  that  the  defendant 
^'  did  assault  the  said  plaintiff,  and  seize  him  by  his  collar,  and 
shake  him  violently,"  w^  deemed  too  broad  to  be  a  valid  denial 
of  an  assaxdt. 

Numerous  decisions  since  the  adoption  of  the  Code  have  declared 
these  general  principles  and  rules  of  pleading  still  in  force.  The 
Code,  in  changing  the  form  of  pleadings,  has,  in  many  instances, 
changed  the  remedy  against  improper  pleading,  but  the  remedy 
in  some  form  still  exists. 

e.  Pleadings  must  tend  to  a  unity  of  issue.  Another  general 
rule  of  the  early  comimon  law  was  that  the  pleadings  must  tend  to 
produce  but  a  single  issue  in  respect  to  a  single  claim.  This  rule 
applied  to  all  the  pleadings.  It  was  not  allowable  to  aUege  in 
the  declaration,  in  support  of  a  single  demand^  several  distinct 
matters,  where  any  one  of  them  would  have  sufficiently  supported 
that  demand.  Neither  were  the  subsequent  pleadings  allowed 
to  contain  several  distinct  answers  to  the  one  that  preceded  it. 
Bat  the  rule  went  no  further  in  its  application  ;  and  it  was 
allowable  to  allege,  in  support  of  several  demands^  as  many  dis- 
tinct matters  as  were  applicable  to  each.  Thus,  in  an  action  on 
two  bonds,  a  defendant  might  plead  as  to  one  payment,  and  as 
to  the  other  duress,  yet  he  was  not  allowed  to  plead  as  to  one  a 
release  of  dU  actions,  and  as  to  the  other  duress,  for  the  release 
alone  was  a  sufficient  answer  to  both  bonds.  So,  where  there  were 
several  defendants,  the  rule  did  not  require  each  of  them  to  make 
the  same  answer,  although  the  effect  of  several  answers  might 
be  the  production  of  several  issues.  In  such  cases  the  defendants 
were  allowed  to  join  in  the  same  plea  or  sever  in  their  discretion 
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If  they  joined,  the  role  applied,  and  neither  in  a  snbseqnent 
pleading  could  set  np  separate  defenses ;  bat  if  they  severed, 
several  judgments  were  given  in  fistvor  or  against  each  of  the 
several  defendants.  So,  also,  where  the  matters  pleaded  consti- 
tuted but  one  connected  proposition,  or  entire  point,  such 
matters,  however  multifarious,  would  not  make  the  pleading 
double,  and  consequently  bad.  As  an  example,  a  defendant,  in 
an  action  for  false  imprisonment,  might  plead  that  he  arrested 
the  defendant  on  a  suspicion  of  felony,  and  set  forth  any  number  of 
circumstances,  as  grounds  for  the  suspicion,  although  each  cir- 
cumstance might  be  sufficient  to  justify  the  arrest ;  for  all  the 
matters  so  pleaded  formed  but  one  connected  cause  of  suspicion. 
These  general  principles  ran  through  the  entire  former  system  of 
pleadings.  But,  notwithstanding  these  principles,  the  pleader 
might  set  forth  the  same  cause  of  action,  in  different  shapes  or 
points  of  view,  by  means  of  several  counts,  so  that  if  defeated  oa 
one  count,  he  might  possibly  succeed  under  another.  The  object 
of  inserting  two  or  more  counts  in  one  declaration,  where  there 
was  in  fact  but  one  cause  of  action,  was  to  guard  against  an 
insufficient  statement  of  the  cause,  where  a  doubt  existed  as  to 
the  proper  mode  of  declaring,  and  to  provide,  if  possible,  against 
a  variance  between  the  pleadings  and  proof  on  the  trial.  The 
liberal  amendments  allowed  by  the  Code  for  the  correction  of 
insufficient  pleadings  renders  this  practice  unnecessary,  and, 
under  the  present  system,  every  pleading  must  be  reduced  to  a 
plain  and  concise  statement  of  the  facts,  constituting  a  cause  of 
action  or  a  defense  without  unnecessary  repetition.  The  pleader 
may  strike  out  of  his  adversary's  pleadings  every  unnecessary 
word  that  would  tend  to  make  the  issue  double.  ^  But  prior  to 
the  adoption  of  the  Code,  this  rule  was  so  far  changed  by  statute, 
as  to  allow  the  defendant  in  any  action  to  plead  as  many  several 
matters  as  he  might  deem  necessary,  subject  to  the  power  of  the 
court  to  compel  him  to  elect  by  which  plea  he  would  abide,  in 
case  he  should  plead  inconsistent  pleas.    2  R.  S.  352  (364),  §  9. 

The  rule  that  the  pleadings  must  tend  to  produce  singleness 
and  unity  in  the  issue  is  of  more  importance  under  the  Code 
than  under  the  former  practice.  Under  the  new  as  under  the 
old  system,  it  is  a  general  rule  that  it  is  not  allowable  to  both 
plead  and  demur  to  the  same  matter,  and  thus  raise  a  doable 
issue  of  both  law  and  fact 
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f.  Pleadings  Tnust  tend  to  produce  certainty  in  the  issue. 
The  old  rules  tending  to  require  the  pleadings  to  produce  cer- 
tainty in  the  issue  are  still  in  force,  although  not  in  the  sense 
in  which  they  were  formerly  applied.  Many  of  the  rules  requir- 
ing the  pleader  to  allege  with  particularity  and  certainty,  place, 
time,  quality,  quantity,  value,  name,  title,  etc.,  have  lost  much 
of  their  former  force  and  strictness,  since  the  provision  of  the 
Code,  that  no  variance  between  the  allegation  in  a  pleading  and 
the  proof  shall  be  deemed  material,  unless  it  has  actually  misled 
the  adverse  party  to  his  prejudice,  in  maintaining  his  action  or 
defense  upon  the  merits,  and  the  subsequent  provisions  in 
relation  to  amendments  in  such  cases. 

But  the  general  rules  in  relation  to  venue  are  substantially 
unchanged.  Thus,  where  a  place  is  alleged  as  a  matter  of 
description,  and  not  as  venue,  it  must  as  formerly  be  stated 
according  to  the  fact.  The  same  holds  true  of  allegations  of 
time.  So  the  rule  that  a  verdict  cannot  in  general  be  obtained 
for  a  larger  quantity  or  value  than  is  alleged  in  the  pleadings 
is  still  in  force.  In  general,  the  spirit  but  not  the  letter  of  the 
old  rules  is  preserved  under  the  Code,  the  radical  changes  being 
not  in  the  rules  themselves,  but  in  the  effect  of  their  non-observ- 
ance. 

g.  Pleadings  must  he  clear ^  consistent  and  intelligible.  The 
old  rule  that  a  pleading  must  not  be  unintelligible,  nor  repug- 
nant, nor  ambiguous,  nor  doubtful  in  meaning,  nor  argumenta- 
tive, nor  in  the  alternative,  nor  by  way  of  recital,  is  in  force 
mnder  the  Code.  But  the  rule  that  when  two  different  meanings 
present  themselves,  that  construction  shall  be  adopted  which  is 
most  unfavorable  to  the  party  pleading  is  true  only  so  far  as  it 
does  not  conflict  with  the  rule  of  the  Code  that  in  the  construc- 
tion of  a  pleading  for  the  purpose  of  determining  its  effect,  its 
allegations  shall  be  liberally  construed  with  a  view  to  substantial 
justice  between  the  parties. 

h.  The  pleadings  must  not  he  hurdened  with  unnecessary 
matter.  The  last  general  rule  of  the  former  practice,  which  is 
important  to  note  in  this  connection,  is  that  which  requires  the 
pl^ider  to  avoid  all  surplusage  or  unnecessary  matter  in  his 
pleadings.  This  rule  requires  the  omission  of  p,ll  matter  wholly 
foreign  to  the  issue,  and  also  matter  that,  although  not  wholly 
foreign,  need  not  necessarily  be  stated.  It  commands  brevity  and 
Vol.  n.  — 37 
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prohibits  prolixity.  This  rule  is  specially  important  imder  the 
present  system  of  pleading. 

Section  2.  In  equitable  actions. 

a.  In  general.  The  combination  of  certainty  and  precision 
with  the  greatest  possible  brevity  has  always  been  considered  as 
the  perfection  of  pleading  in  actions  at  law.  In  equitable  actions, 
where  the  relief  sought  was  of  an  entirely  different  character 
from  that  demanded  in  an  action  at  law,  and  where  the  facts  out 
of  which  the  action  arose  were  equally  different  in  their  nature, 
it  was  natural  that  a  distinct  system  of  pleadings  should  spring 
up  having  but  few  of  the  peculiarities  of  pleadings  in  legal 
actions.  It  was  necessary  for  the  information  of  the  court  that 
facts  should  be  detailed  at  greater  length  and  with  more  circum- 
stance than  in  actions  at  law.  It  was  necessary,  also,  that  all  the 
facts  should  be  set  forth ;  and,  as  in  many  cases  these  facts  were 
not  within  the  knowledge  of  the  pleader,  the  pleadings  were  so 
constructed  as  to  compel  the  defendant  to  supply  the  deficiency 
by  his  answer.  By  this  means,  when  the  cause  was  brought  to 
an  issue,  not  only  all  the  facts,  but  also  the  evidence  of  such 
facts,  with  all  collateral  circumstances,  were  spread  before  the 
court  in  the  pleadings. 

A  regular  bUl  in  chancery  consisted  of  nine  parts,  viz, :  the 
address,  the  introduction,  the  stating  part,  the  confederating 
part,  the  charging  part,  the  clause  of  jurisdiction,  the  inter- 
rogating part,  the  prayer  for  relief,  and  the  prayer  for  process. 
How  far  these  old  forms  of  pleading  are  retained  under  the 
present  practice  wUl  be  discussed  in  the  next  chapter.  The 
noticable  feature  of  these  pleadings  was  the  interrogating  part, 
which  consisted  of  questions  based  upon  the  facts  set  forth  in 
the  stating  part,  and  which  the  defendant  was  required  to  answer 
under  oath.  The  old  rules  of  chancery,  governing  this  part  of 
the  pleadings  in  equitable  actions,  have  become  obsolete  under 
the  changes  brought  in  by  the  Code.  The  only  rules  of  chancery 
that  are  of  importance  in  this  connection  are  such  as  relate  to 
the  manner  of  stating  facts  in  the  complaint.  The  same  necessity 
that  compelled  courts  of  equity  to  require  the  facts  constituting 
the  cause  of  action  to  be  set  forth  at  length  in  the  pleadings 
exists  under  the  present  practice  ;  and  where  the  relief  sought 
is  equitable  in  its  nature  the  rules  of  chancery  pleading  are  to 
govern  the  manner  of  stating  facts  ;  but  where  legal  redress  is 
sought,  the  common-law  rules  of  pleading  may  still  be  resorted 


PLEADINGS.  291 


Blending  of  law  and  equity. 


to  with  advantage.     See  Rochester  City  Bank  v.  Suydam^  5 
How.  216.    But  it  must  be  remembered  that  matters  of  evidence 
camiot  now  be  pleaded  as  formerly.      Wooden  v.   Waffle,  6 
How.  146 ;  S.  C,  1  Code  R.  N.  S.  392. 
Section  3.  Generally. 

a:  Blending  of  law  and  equity.     The  legislature  deemed  it 
expedient  that  the  old  forms  of  actions  and  pleadings  should 
be  abolished  ;  that  the  distinction  between  legal  and  equitable 
remedies  should  no  longer  continue,  and  that  a  uniform  course 
of  proceeding  in  all  cases  should  be  established.   This  was  sought 
to  be  accomplished  by  the  adoption  of  the  Code,  which  specially 
declared  the  heretofore  existing  distinction  between  actions  at 
law  and  suits  in  equity  abolished,  together  with  the  forms  of 
such  actions  and  suits,  and  provided  that  there  should  be  but  one 
form  of  action  for  the  enforcement  and  protection  of  private  rights 
and  the  redress  of  private  wrongs.    Code,  §  69.    This  necessitated 
a  corresponding  change  in  the  forms  and  rules  of  pleadings, 
which  was  brought  about  by  the  provisions  of  title  6  of  that 
act,  which  essayed  to  reduce  the  hitherto  distinct  practice  in  law 
and  in  equity  to  one  uniform  and  harmonious  system.  The  value, 
extent,  or  spirit  of  the  change  was  hardly  understood  or  appre- 
ciated by  either  the  bench  or  the  bar  on  the  first  introduction 
of  the  new  system,  and  many  of  the  earlier  decisions  of  the  courts, 
in  respect  to  the  form  and  sufficiency  of  pleadings,  were  based  on 
the  rules  of  the  old  system  rather  than  the  new.   Without  entering 
into  the  details  of  such  former  rules  of  pleading  as  remain  under 
the  Code,  it  may  be  stated  generally  that  it  is  only  the  technical 
rules  that  have  been  abolished  ;  that  such  as  are  dictated  by 
good  sense  and  are  necessary  to  carry  into  eflfect  the  provisions  of 
of  the  Code  itself  are  still  in  force  {Oihon  v.  Le:t>y,  2  Duer,  176) ;  so 
also,  all  statutory  requirements  of  pleadings  not  inconsistent  with 
the  provisions  of  the  Code,  are  retained  by  section  471  of  that  act 
Barik  of  Oenesee  v.  Patchin  Bank,  13  N.T.  (3  Kern.)  309 ;  Ensign 
V.  Sherman,  14  How.  439.   It  vnll  also  be  observed,  that  in  respect 
to  the  manner  of  stating  facts  under  the  new  system,  the  rules 
of  equity  have  been  retained  rather  than  those  of  the  common  law. 
But  it  is  only  where  the  Code  fails  to  supply  the  rule  that  the 
pleader  should,  in  any  case,  have  recourse  to  either  of  the  old 
systems. 
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ARTICLE  II. 

POBHS  OF  PLEADING. 

Section  1.  Old  forms^  how  far  followed. 

a.  In  general.  The  Code  explicitly  declares  that  aU  the  forms 
of  pleading  heretofore  existing  are  abolished ;  and  hereafter  the 
forms  of  pleading  in  civil  actions  in  courts  of  record,  and  the  roles 
by  which  the  suflBlciency  of  the  pleadings  are  to  be  determined,  are 
those  prescribed  by  that  act.    Code,  §  140. 

This  section  of  the  Code  completely  sweeps  away  all  that  may 
be  considered  as  authoritative  in  the  old  forms  originating  in  the 
common-law  or  in  the  equity  systems,  and  leaves  their  value  as 
precedents  to  be  measured  solely  by  their  adaptation  to  the  rules 
of  pleading  given  by  title  6  of  the  Code.    See  White  v.  Joy^  13 
N.  Y.  (3  Kern.)  83,  90 ;   Eno  v.  Woodworth,  4  N.  Y.  (4  Comst) 
249, 263 ;  Moyce  v.  Brovm  3  How.  391 ;   S.  C.  affirmed,  7  Barb. 
80 ;    Allen  v.  Smillie,  1  Abb.  354,  366 ;    S.  C,  12  How.*  166 ; 
Quintard  v.  Newton^  6  Rob,  72,  78 ;  Zahrukie  v.  Smithy  13  N. 
Y.  (3  Kern.)  322, 330.     So  the  mere  formalities  of  statutory  forms, 
esi)eciaUy  those  including  falsehoods,  are  abolished  as  incon- 
sistent with  the  letter  and  spirit  of  the  Code.     Ensign  v. 
Sherman^  14  How.  439 ;    reversing,  13  id.  36.    But  where  the 
forms  given  by  statute  are  not  inconsistent  with  the  Code,  they 
may  be  retained  under  the  provisions  of  section  471  of  that  act. 
Bank  of  Qenesee  v.  Paichin  Bank,  13  TS.  Y.  (3  Kern.)  309, 314 ; 
People  V.  Bennett,  6  Abb.  384 ;  S.  C.  affirmed,  6  id.  343 ;  Betts  v. 
BacJie,  23  How.  197 ;  S.  C.  affirmed,  14  Abb.  279 ;  9  Bosw.  615  ; 
People  V.  Muller,  6  Abb.  344,  note.    The  value  of  old  forms,  as 
precedents,  does  not  lie  in  technicalities,  but  rather  as  a  con- 
venient means  of  testing  the  sufficiency  of  a  given  pleading ;  for^ 
although  the  sufficiency  of  a  pleading  is,  by  the  terms  of  the 
Code,  to  be  measured  by  ihe  rules  prescribed  by  that  act^  yet,  as 
the  same  proof  is  requisite  to  maintain  an  action  under   the 
present  as  under  the  old  system  of  practice,  it  follows  that 
the  complaint  under  the  present  system  of  pleading  should  con- 
tain the  substance  of  a  declaration  under  the  former  system. 
Zabriskie  v.  Smith,  13  N.  Y.  (3  Kern.)  322, 330. 

The  precedents  furnished  by  the  old  practice,  as  to  the  manner 
of  stating  a  cause  of  action,  have  been  approved  in  actions  for 
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false  imprisonment,  breach  of  promise  of  marriage^  assault  and 
battery,  replevin  in  the  detinet,  and  in  an  action  for  a  penalty. 
See  Shaw  v.  Jayne^  4  How.  119 ;  S.  C,  2  Code  R.  69 ;  Soils  v. 
Manning^  37  How.  13 ;  Eddy  v.  Beach^  7  Abb.  17 ;  Leopold 
T.  Pcppenhtemer^  1  Code  R.  89 ;  Boot  v.  Foster^  9  How.  37 ; 
HuTder  v.  Hudson  Biver  Iron  A  Machine  Co.^  20  Barb.  493 ; 
People  V.  Bennett^  6  Abb.  384 ;  People  v.  MuLler^  6  id.  344,  note. 
Other  instances  of  the  approval  of  old  forms  by  the  courts 
might  be  given,  but  the  extent  to  which  old  forms  may  be 
applied  to  pleadings  in  legal  actions  may  be  sufficiently  gleaned 
from  an  examination  of  the  cases  cited.  The  pleadings  in  equi- 
table actions  are  similar  in  form  to  an  old  bill  in  chancery  only 
so  far  as  relates  to  the  stating  part  and  the  demand  for  relief 
thereunder.  Of  the  nine  parts  of  a  bill  in  chancery  these  two 
only  remain  under  the  Code.  In  adopting  the  stating  part  as  a 
model  for  the  statement  of  facts,  in  a  similar  complaint  under 
the  Code,  the  pleader  should  bear  in  mind  that  although  it  was 
allowable  to  plead  matters  of  evidence  under  the  rules  of 
chancery,  such  is  not  the  rule  under  the  pb^sent  system. 

Section  2.  Forms  in  actions  at  law. 

a.  In  general.  In  abolishing  all  forms  of  pleading,  the  Code 
did  not  abolish  the  necessity  of  written  specifications,  in  advance 
of  the  trial,  of  each  party's  claim  or  defense,  nor  did  it  quite 
leave  the  pleader  to  exercise  his  own  judgment  as  to  the  manner 
of  framing  his  pleading.  On  the  other  hand,  it  has  established 
certain  rules  as  to  the  forms  of  pleading,  and  has  provided  the 
means  of  enforcing  them.  Heiiderson  v.  Jackson^  40  How. 
168  ;  9  Abb.  N.  S.  293 ;  2  Sweeny,  324 ;  Phinney  v.  Phinney, 
17  id.  197. 

Bat  although  these  rules  are  given,  the  pleader  cannot  safely 
dispense  with  the  aid  to  be  derived  from  a  careful  study  of  the 
old  forms  of  pleading.  Principles  cannot  be  abolished  by  legis- 
lative enactment,  although  the  names  used  in  connection  with 
them  may  be  changed.  See  McFaul  v.  Bamsey^  20  How.  (U.  S.) 
523,  626.  The  importance  of  a  study  of  statutory  forms  is  best 
seen  on  referring  to  decisions  in  regard  to  the  allegations  neces- 
sary to  sustain  an  action  given  by  statute.  It  is  well  settled  that 
if  not  absolutely  indispensable,  it  is  the  safest  course,  where 
the  cause  of  action  or  ground  of  defense  is  founded  upon  any 
statutory  provision,  to  follow  in  pleading  the  exact  wording  of 
the  statute.    SchroeppeU  v.  Coming^  2  N.  Y.  (2  Comst.)  132 ; 
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Hunt  V.  Butcher^  13  How.  538 ;  Woodworth  v.  Morris^  56  Barb. 
97,  104.  The  pleader  should  be  careful  to  reject  all  that  is  ficti- 
tious or  purely  formal  in  the  old  system  of  pleadings,  or  in 
pleadings  in  actions  under  the  statutes.  As  an  example,  in  an 
action  of  trover,  the  Qomplaint  should  not  contain  an  allegation 
that  the  plaintiff  lost  and  the  defendant  found  the  property  in 
question,  as  under  the  old  system ;  but  should  set  forth  the  facts 
as  they  actually  existed.  The  facts,  in  legal  actions,  should  be 
stated  as  briefly  and  concisely  as  is  consistent  with  clearness  and 
reasonable  certainty.  The  principle  that  the  greatest  possible 
brevity,  combined  with  the  requisite  certainty  and  precision, 
constitutes  the  perfection  of  pleading,  should  be  constantly 
applied  to  pleadings  in  legal  actions. 

Section  3.  Forms  in  actions  in  equity.  Although  equitable 
and  legal  actions  have  been  theoretically  blended  by  the  Code, 
and  the  same  rules  of  pleading  made  applicable  to  either, 
the  distinction  between  the  nature  of  the  actions  has  not  and 
cannot  be  abolished.  McFauL  v.  Rarihsey^  20  How.  (U.  S.) 
523,  625.  This  distinction  must,  in  some  degree,  affect  the 
pleadings.  It  is  indispensable  in  equitable  actions  that  the 
pleadings  should  set  forth  at  greater  length  than  in  actions  at 
law,  the  facts  on  which  the  party  relies,  in  order  that  the  court 
may  determine  the  nature  and  extent  of  the  relief  to  which  suci 
party  is  entitled.  As  has  been  previously  stated,  nothing 
remains  of  the  old  forms  of  equitable  pleadings  but  the  stating 
part  and  the  prayer  for  relief.  As  the  Code  has,  in  effect,  pro- 
vided, that  in  all  actions  the  old  equitable  form  of  stating  facts 
should  be  substantially  followed,  the  pleader  has  but  to  spread 
upon  the  pleadings  the  facts  and  circumstances  that  may  in  any 
way  show  that  he  is  entitled  to  relief,  in  a  clear,  logical  and 
concise  form ;  and,  also,  such  facts  as  tend  to  show  the  measure 
of  relief  to  be  granted.  It  is  only  in  the  statement  of  these 
additional  facts  that  a  distinction  exists  between  the  pleadings 
in  legal  and  equitable  actions. 

Section  4.  Forms  in  actions  in  general.  Under  the  present 
system,  every  action  is  an  action  upon  the  case ;  in  other 
words,  is  founded  upon  the  particular  facts  set  forth  in  the 
complaint.  Minx>T  v.  Terry ^  6  How.  208.  Therefore,  only 
general  rules  can  be  given  to  guide  the  pleader  in  framing 
his  statements  of  fact.  Before  framing  a  pleading,  it  is 
necessary  that  every  circumstance  that  may  have  a  possible 
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bearing  on  the  general  result  of  the  suit,  should  be  well  con- 
sidered, in  order  that  the  pleading  shall  be  so  framed  as  to  admit 
evidence  on  the  trial  of  every  fact  material  to  the  issue.  The 
pleader  should  also  consider,  at  the  same  time,  the  probable 
defense  or  reply  to  his  pleading,  but  should  not  so  introduce 
conjectural  allegations  to  meet  possible  objections,  as  to  expose 
to  the  adverse  party  the  weak  points  intended  to  be  concealed, 
and  suggest  the  very  objections  sought  to  be  avoided.  While 
avoiding:  a  too  meagre  statement  of  his  cause  of  action  or  ground 
of  defense,  the  pleader  should  also  av^oid  every  unnecessary 
allegation,  as  giving  an  advantage  to  his  opponent,  by  exposing 
an  additional  point  of  attack.  The  terms  used  should  be  critic- 
ally weighed,  and  the  manner  and  necessity  of  stating  each  fact 
carefully  considered.  The  rule  of  the  Code,  that  the  pleadings 
must  contain  a  plain  and  concise  statement  of  &cts,  with- 
out unnecessary  repetition,  should  be  observed  in  its  full 
significance. 

Section  6.  Choice  of  remedies  and  forms.  It  is  essential  also 
that  the  pleader  should  determine  before  pleading,  whether  he 
has  a  choice  of  remedies,  and  if  so,  what  remedy,  all  things  con- 
sidered, may  be  resoried  to  most  advantageously  in  the  action 
in  question.  A  plaintiff  may  have  a  right  to  elect,  whether  he 
will  found  an  action  on  tort  or  on  contract,  and  be  entitled  to 
recover  under  either  form,  and  yet  the  form  under  which  he 
elects  to  proceed  may  be  important  in  view  of  a  possible 
defense.  Thus,  where  an  infant  hires  a  horse  to  go  a  specified 
distance  and  goes  much  farther,  the  plea  of  infancy  would 
be  a  defense  if  the  tort  were  waived,  and  the  action  brought 
on  contract;  but  it  would  be  no  defense  if  the  action  was 
founded  on  the  conversion  only.  Fish  v.  Ferris^  5  Duer,  49  ; 
Campbell  v.  Stakes^  2  Wend.  137.  See  Eckstein  v.  Franks  1 
Daly,  334.  The  allegations  of  the  complaint  are  what  determine 
whether  the  action  is  brought  on  contract  or  in  tort.  Chamhers 
v.  Lea^is,  11  Abb.  210  ;  affirming  S.  C,  10  id.  206  ;  2  Hilt.  591 ; 
Edick  V.  Orm,  10  Barb.  445.  Therefore,  it  is  important  that  the 
plaintiff  should  make  his  election  before  drawing  his  complaint, 
as  having  once  made  his  election  he  may  be  compelled  to  abide 
by  it.  He  cannot,  after  declaring  strictiy  in  tort,  waive  the  tort 
and  sue  on  contract,  nor  can  he  change  an  action  on  contract  to 
one  in  tort,  although  the  transaction,  concerning  which  the  action 
is  brought  was  infected  with  fraud.     Campbell  v.  Perkins^  8 
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N.  Y.  (4  Seld.)  430,  440 ;  ConaugMy  y.  NicTiols,  4Si  N.  Y. 
(3  Hand)  83,  88 ;  Lane  v.  Beam,  1  Abb.  65  ;  S.  C,  19  Barb.  51. 
See  Andrews  v.  Bond,  16  id.  633;  Sellar  v.  Sage,  12  How. 
531.  The  court  will  not  allow  such  an  amendment  of  the  plead- 
ings, as  to  entirely  change  the  form  of  action,  in  ordei^  to  change 
the  remedy.  lb.  So  a  plaintiff  may  be  entitled  to  elect  between 
a  legal  and  an  equitable  remedy.  Thus,  a  mortgage  creditor 
may,  at  his  option,  foreclose  a  mortgage  or  sue  on  the  bond. 
Roosevelt  v.  Carpenter^  28  Barb.  426.  But  having  made  his 
election  the  plaintiff  will  not  be  allowed  to  change  his  remedy 
on  the  trial.  See  Oraig  v.  Syde,  24  How.  313.  So,  although 
the  same  court  has  jurisdiction  in  both  law  and  equity,  a 
plaintiff  cannot  compel  a  trial  by  the  court,  by  alleging  some 
grounds  for  equitable  relief,  and  failing  in  that,  have  a. trial  of 
issues  in  an  action  for  fraud,  and  an  assessment  of  damages 
therefor,  without  a  jury,  where  the  jfraud  has  neither  been 
alleged  or  the  damages  claimed  in  the  complaint.  Bradley  v. 
Aldrichj  40  N.  Y.  (1  Hand)  504.  The  pleader,  before  deciding 
which  remedy  to  adopt,  when  a  choice  of  remedies  is  allowable, 
should  take  into  account  the  possible  defense  of  the  adverse 
party,  the  remedies  which  may  be  obtained  during  the  progress 
of  the  suit  under  either  form  of  action,  and  the  means  that  may 
be  employed  to  enforce  a  final  judgment.  He  should  then  frame 
his  pleadings,  with  reference  only  to  the  form  of  action  chosen, 
as  any  matter  pleaded,  not  necessary  to  the  right  to  recover, 
may,  on  motion,  be  stricken  out  as  irrelevant  and  redundant, 
with  costs.  Sellar  v.  Sage,  12  How.  531 ;  JTall  v.  fiaK,  38  id.  97 ; 
Conaughty  v.  Mchols,  42  N.  Y.  (3  Hand)  83. 


CHAPTER  II. 

POEMAL  EULES  OP  PLEADING. 

ARTICLE  I. 

WBinKG,  FOLIOIiq^G,  Il^DOESINO. 

Section  1.  Writing.  Every  pleading  in  a  court  of  record  must: 
be  fairly  and  l^ibly  written  or  printed  on  paper  or  parchment. 
With  the  exception  of  the  proper  and  well-known  names  of 
process,  and  technical  words,  it  must  be  in  the  English  language. 
It  must  be  written  or  printed  in  words  at  length,  without  abbre- 
viations, except  such  as  are  in  common  use.  But  numbers  may 
be  ex^essed  by  Arabic  figures  or  Roman  numerals  in  the 
customary  manner.    Rule  26,  Sup.  Ct.  ;  2  R.  S.  276  (286). 

Section  2.  Folioing.  Every  pleading,  exceeding  two  folios  in 
length,  must  be  distinctly  numbered  and  marked  at  each  folio 
in  the  margin ;  and  all  copies,  either  for  the  parties  or  for  the 
court,  must  be  numbered  or  marked  in  the  margin  so  as  to  con- 
form to  the  original  and  to  each  other.  Rule  26,  Sup.  Ct.  A 
foUo  consists  of  one  hundred  words,  counting  each  figure  neces- 
sarily used  as  a  word.    2  R.  S.  650  (669). 

Section  3.  Indorsing.  The  rules  of  the  court  also  require  that 
the  pleading  shall  be  indorsed  with  the  title  of  the  cause.  Rule 
26,  Sup.  Ct.  Any  pleading,  not  written,  folioed  and  indorsed  as 
above  required,  may  be  treated  as  irregular  by  the  party  upon 
whom  it  is  served,  and  may  be  returned  to  the  pleader.  But  the 
pleading  must  be  returned  within  twenty-four  hours  from  the 
time  of  its  receipt,  with  a  statement  of  the  particular  objection 
to  its  receipt,  or  the  irregularity  will  be  deemed  waived.  lb. ; 
Strauss  v.  Parker ^  9  How.  342 ;  CTiatJiam  BaiJc  v.  Yan  Veghten^ 
5  Duer,  628  ;  Sawyer  v.  Schoonmaker^  8  How.  198  ;  Taylor  v. 
Mayor y  etc.^of  New  TorJCj  11  Abb.  265. 

It  also  frequently  happens  that  a  pleading,  properly  framed, 

may  be  advantageously  used  as  an  affidavit  upon  which  to  base 

a  motion  for  relief,  even  before  it  has  been  served  upon  the 

opposite  party ;   but  the  court  will  refuse  to  hear  a  motion 

founded  upon  a  pleading  defective  in  any  of  the  particulars 
Vol.  n.  — 38 
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above  mentioned.     Rule  26,  Sup.  Ct.     See  Johnson  v.  Caaey^ 
3  Rob.  710  ;  S.  C,  28  How.  492  ;  Henry  v.  Bow^  20  id.  215. 


ARTICLE  n. 

FA0T8,  HOW   STATED. 

Section  1.  Introductory  statements. 

a.  FormaZ  comrrhenceTnent  of  pleadings.  The  pleader  is  at 
liberty  to  open  the  statements  of  a  complaint,  answer,  or  reply, 
in  such  language  as  he  considers  most  appropriate.  The  most 
simple  and  direct  form  is  to  be  preferred  as  most  in  accordance 
with  the  spirit  of  the  Code.  The  phrase,  "the  plaintiflf  complains 
and  alleges,"  is  as  often  used  as  an  introduction  to  the  state- 
ments of  a  complaint,  while  the  phrase,  *  *  the  defendant  answers 
to  the  complaint,"  is  as  often  used  as  an  introduction  to  the 
statements  of  the  answer.  * '  The  plaintiff  replies  to  the  aus  wer ' ' 
is  equally  appropriate  as  an  introduction  to  the  statement  of 
facts  in  a  reply. 

The  manner  of  commencing  a  pleading  is  unimportant  in  com- 
parison with  the  manner  of  stating  the  facts  that  follow  the  com- 
mencement. 

h.  Matters  of  inducement.  In  addition  tq  the  formal  com- 
mencement of  pleadings,  as  above  noticed,  it  may  be  necessary 
to  prefix  to  the  statement  of  facts  which  constitute  the  cause  of 
action  or  defense,  one  or  more  explanatory  sentences  without 
which  the  exact  force  of  what  is  thereafter  alleged  would  be  more 
or  less  conjectural.  Matter  thus  brought  forward,  only  by  way 
of  explanatory  introduction  to  the  main  allegations  of  a  pleading, 
is  commonly  termed  matter  of  inducement.  Where  two  or  more 
causes  of  action  or  separate  defenses  are  set  forth  in  the  same 
pleading,  this  matter  of  inducement  may  be  pertinent  to  one  or 
all  of  them.  In  the  latter  case  the  general  averments  which  form 
the  matter  of  inducement  will  be  construed  as  forming  a  part 
of  each  claim  or  defense  to  which  it  is  applicable.  Sinclair  v. 
Mich,  3  E.  D.  Smith,  677. 

Section  2.  Allegations  to  be  separate  and  numbered.  It  is 
the  practice  in  the  English  courts  of  equity  to  limit  each 
paragraph  in  a  pleading  to  a  single  issuable  averment,  and  to 
number,  consecutively  all  the  allegations  thus  separately  stated. 
The  advantages  arising  0*om  an  adherence  to  this  practice  lie  in 
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its  tendency  to  promote  order  and  precision  in  the  pleadings,  and, 
at  the  same  time,  to  prevent  repetition  and  feebleness  in  the  state- 
ment of  fietcts. 

The  adoption  of  this  practice  is,  however,  optional  with  the 
pleader,  as  it  is  not  required  by  any  provision  of  the  Code  or  rule 
of  court 

ARTICLE  m. 

DISTIKCI  CLAIMS  OB  DEFENSES  TO  BE  SEPABATELY  STATED. 

Section  1.  Requirements  of  the  Code  and  of  rules  of  court. 

a.  Distinct  claims  or  dqfenseSj  how  pleaded.  Each  distinct 
cause  of  action,  defense,  or  counter-claim,  in  a  complaint, 
answer  or  reply,  must  be  separately  stated  and  plainly  num- 
bered. Rule  25,  Sup.  Ct ;  Code,  §  167,  subd.  7 ;  Bass  v. 
Comstock,  88  N.  T.  (11  Tiff.)  21 ;  S.  C,  36  How.  382 ;  6  Trans. 
App.  22  ;  Henderson  v.  Jackson^  40  How.  168,  S.  C,  9  Abb.  N. 
S.  293.  Each  claim  or  defense,  so  pleaded,  must  not  only  stand 
by  itself  but  must  be  complete  in  itself.  Lattin  v.  McCarty^  17 
How.  239 ;  S.  C,  8  Abb.  225 ;  Landau  v.  Leoy,  1  id.  376 ; 
Sinclair  v.  JFHtch,  3  E.  D.  Smith,  677 ;  Benedict  v.  SeyTnour^  6 
How.  298.  A  fatal  defect  in  a  separate  count,  arising  from 
stating  facts  insufficient  to  constitute  a  cause  of  action,  cannot  be 
remedied  by  allegations  constituting  another  cause  of  action 
separately  stated  in  the  same  complaint.  But  the  pleader  may 
so  frame  the  general  averments,  preliminary  to  statements  of 
several  causes  of  action,  that  they  shall  be  applicable  to  all,  so 
that  each,  with  such  preliminary  allegations,  shall  be  perfect  in 
itself.  lb.  \ 

This  separate  statement  of  the  several  causes  of  action  must 

be  made  in  a  manner  similar  to  the  statements  of  separate  counts 

under  the  old  practice.    Durkee  v.  Saratoga  and  Washington 

Ji.  B.  Co.y  4  How.  226;   S.  C,  2  Code  R.  140;  Pike  v.  Van 

WorTncTj  5  How.  171. 

Section  2.  y  lolatlon  of  requirements^  how  corrected. 

a.  JRemedy  against  staging  catties  of  action  improperly.  The 
proper  manner  of  taking  an  objection  to  an  omission  to  state  by 
distinct  counts,  distinct  causes  of  action  which  may  be  joined  in 
the  same  complaint,  has  been  the  subject  of  many  adverse 
decisions.  One  class  of  decisions  has  been  based  upon  the 
theory,  that  where  such  causes  of  action  are  not  separately  stated. 
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as  required  by  section  167  of  the  Code,  it  is  a  misjoinder  of  causes 
of  action,  to  which  a  demurrer  will  lie  under  the  provisions 
of  subdivision  5  of  section  144 ;  and  that  upon  the  allowance  of 
the  demurrer,  the  proper  practice  is  to  obtain  an  order  from 
the  court,  as  provided  by  section  172  of  the  Code,  directing  the 
action  to  be  divided  into  as  many  actions  as  may  be  necessary 
to  the  proi)er  determination  of  the  causes  of  action  therein  men- 
tioned. Van  Namee  v.  People^  9  How.  198 ;  Oetty  v.  Hvdson 
River  JR.  JR.  Co.^  8  id.  177 ;  Acorne  v.  Afnerican  MineraZ  Co.^ 
11  id.  24 ;  Pike  v.  Van  WormeTy  5  id.  171 ;  Durkee  v.  Saratoga 
and  WashiTigton  JR.  R.  Co.^  4  id.  226.  But  this  theory  is  clearly 
erroneous.  An  omission  to  state  by  distinct  counts,  distinct 
causes  of  action,  which  may  be  properly  joined  in  the  same 
complaint,  is  not  a  misjoinder  of  causes  of  action  under  section 
172  of  the  Code ;  and  the  remedy  is  not  by  demurrer,  but  by 
motion.  Bass  v.  Comstock,  38  N.  Y.  (11  Tiflf.)  21 ;  S.  C,  36  How. 
382 ;  6  Trans.  App.  22  ;  Henderson  v.  Ja^ksonj  40  How.  168 ; 
S.  C,  9  Abb.  N.  S.  293 ;  Anderson  v.  HiU; 63 Barb.  238  ;  Cheney 
V.  Fisk,  22  How.  236 ;  Lord  v.  Vreeland,  13  Abb.  195 ;  S.  C. 
affirmed,  16  id.  122 ;  24  How.  316 ;  Dorman  v.  Kellam^  14 
id.  184 ;  S.  C,  4  Abb.  202 ;  Plmvaey  v.  Phinn^,  17  How. 
197.  The  motion  should  be  to  strike  out  all  but  one  cause  of 
action,  as  irrelevant  or  redundant,  and  thus  compel  the 
plaintiff  to  elect  by  which  he  will  abide.  Cheney  v.  Msk^  22 
How.  236 ;  Gooding  v.  -Sf '  Alister^  9  id.  123  ;  Robinson  v. 
Jvddy  id.  378 ;  Benedict  v.  Seymour ^  6  id.  298.  The  provisions 
made  in  section  172  of  the  Code,  authorizing  the  court  in  its  dis- 
cretion to  order  the  action  divided  into  as  many  actions  as  may 
be  necessary,  applies  only  to  actions  in  the  different  classes 
specified  in  section  167.    JRohinson  v.  Jvdd^  9  How.  378. 

The  principles  above  stated  are  equally  applicable  to  distinct 
defenses  improperly  combined  in  one,  and  also  to  separate  and 
distinct  counter-claims  similarly  pleaded.  Benedict  v.  Seymour ^ 
6  How.  298.     See  Rule  26,  Sup.  Ct. ;  Code,  §  160. 

i.  Remedy  against  omission  to  number  distinct  claims  and 
defenses.  The  remedy  against  an  omission  to  number  the 
distinct  causes  of  action,  defenses,  or  counter-claims  separately 
pleaded,  and  as  required  by  rule  26  of  the  supreme  court,  is  by 
motion  to  strike  out  all  allegations  not  relating  to  a  single  cause 
of  action  or  to  strike  out  the  whole  pleading  as  irregular,  or  to 
return  it  as  such  to  the  party  by  whom  it  was  served.    Quiniard 
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V.  Newton^  5  Rob.  72,  79 ;  Blanchard  v.  Strait,  8  How.  83 ; 
Benedict  v.  SeyTnour,  6  id.  298 ;  DenJiam  v.  StilweUy  3  Rob. 
663 ;  Corbin  v.  Oeorge,  2  Abb.  466. 


ARTICLE  IV. 

STATEMENT  OF  DATE  —  SUBSCBIBIKO  PLEADINGS. 

Section  1;  Statement  of  date;  A  complaint  shonld,  from 
considerations  of  conyenience,  be  dated,  although  this  is  not 
required  by  the  Code  or  the  rules  of  the  court.  The  date  of  the 
commencement  of  the  action  cannot  be  determined  by  the  date 
of  the  complaint,  and,  consequently,  no  substantial  injury  can 
accrue  to  either  party  from  its  omission.  Maynard  v.  Talcott, 
11  Barb.  569  ;  Smith  v.  Holmes,  19  N.  Y.  (6  Smith)  271. 

Section  3.  Subscribing  pleadings. 

a.  Pleadings  must  he  subscribed.  Every  pleading  in  a  court 
of  record  must  be  subscribed  by  the  party  or  his  attorney. 
Code,  §  156.  In  common  practice,  the  pleading  is  almost 
invariably  subscribed  by  the  attorney,  even  where  the  party 
verifies  the  pleading.  The  signature  of  the  party  to  the  verifi- 
cation is,  however,  a  sufficient  subscription  to  the  pleading. 
HvbbeU  V.  Idvingston,  1  Code  R.  63.  See  Purdy  v.  Uptony  10 
How.  494 ;  Post  v.  Coleman,  9  id.  64.  The  subscription  may 
be  either  written  or  printed.  Mutual  Life  Ins.  Co.  v.  Boss,  10 
Abb.  260,  note;  Barnard  y.  Heyd/ricTc,  2  Abb.  N.  S.  47;  S.  C, 
32  How.  97 ;  49  Barb.  62. 

b.  Remedy  against  omission  lo  subscribe  tlie  pleadings.  The 
proper  remedy  against  an  omission  to  subscribe  a  pleading  is 
by  returning  tiie  paper  to  the  party  who  served  it  with  a  state- 
ment pointing  put  the  defect.  EMe  v.  Huller,  10  Abb.  287 ; 
S.  C,  6  Bosw.  661.  It  will  be  too  late  to  object  to  the  defect 
after  the  parties  receiving  the  pleading  have  had  an  opportunity 
to  raise  the  question  of  irregularity  but  have  omitted  to  do  so. 
lb.  Delay  in  returning  a  pleading  on  the  ground  of  irregularity 
is  a  waiver  of  the  defect.  Sawyer  v.  ScTioonm^er,  8  How.  198  ; 
Strauss  v.  Parker,  9  id.  342.  The  omission  is  rather  a  matter 
of  form  than  of  substance  and  cannot  be  made  the  ground  of 
a  demurrer.  Peckham  v.  Smith,  9  How.  436,  441.  If  the  plead- 
ings are  proi)erly  indorsed,  the  omission  of  the  subscription 
cannot  mislead  or  prejudice  the  adverse  party. 


302  FORMAL  RULES  OP  PLEADING. 

MakiDg  copies  —  Serving  pleadings. 


ARTICLE  V. 

m  I 

MAKING  COPIES  AKD  BEBYIKG. 

Section  1.  Making  copies. 

a.  Importance  of  correct  copies  of  pleadings.  Every  rule 
that  has  been  given  as  to  the  form  of  a  pleading  is  equally 
applicable  to  the  copies .  intended  for  service  on  the  adverse 
party,  as  the  copy  should,  in  all  respects,  be  a  fac  simile  of  the 
original.  See  Rule  25,  Sup.  Gt.  A  party  has  a  right  to  con- 
sider the  copy  of  the  pleading  served  upon  him  or  his  attorney 
as  the  only  pleading  in  the  cause ;  and  it  is  upon  the  issues 
raised  by  such  copies  that  the  cause  is  to  be  tried.  Trowbridge 
V.  DidicTy  4  Duer,  448.  A  defect  in  the  copy  is  not  cured  by 
showing  that  the  original  was  correct.  Thus,  if  the  copy  of  the 
complaint  served  is  unverified,  or  if  the  verification  is  defective, 
in  omitting  thie  name  of  the  affiant,  or  of  the  officer  before  whom 
it  was  verified,  the  defendant  is  at  liberty  to  treat  the  pleading 
as  unverified,  although  the  original  may  have  been  complete  in 
this  particular.  Hughes  v.  Wood^  6  Duer,  603,  note  ;  Qraham 
V.  McCoun,  5  How.  353  ;  S.  C,  1  Code  R.  N.  S.  43.  See  Barker 
V.  Cook,  40  Barb.  254 ;  S.  C,  25  How.  190 ;  16  Abb.  83.  The  rule 
was  the  same  under  the  former  practice.  LitUqjohn  v.  Munn^ 
3  Paige,  280 ;  Warren  v.  Sprague,  4  Edw.  Ch.  416 ;  Qarey  v. 
Hatch,  2  id.  190.  As  the  making  of  copies  of  pleadings  is  6ften 
intrusted  to  clerks  and  copyists,  it  should  be  an  invariable  rule 
with  the  practitioner  to  see  that  the  copies  are  carefully  com- 
pared with  the  originals  before  service.  A  strict  adherence  to 
this  rule  will  save  much  delay,  uncertainty  and  embarrassment. 

Section  2.  Serving  pleadings. 

a.  Pleadings,  when  served.  It  is  optional  with  the  pleader 
whether  he  will  serve  the  complaint  and  summons  simulta- 
neously, or  whether  he  will  serve  the  summons  by  itself  and 
thereby  commence  the  action,  and  leave  the  service  of  the  com- 
plaint to  depend  on  the  future  action  of  the  defendant.  If  the 
summons  and  complaint  are  served  separately  the  former  must 
state  where  the  latter  is  or  will  be  filed,  and  if  the  defendant, 
within  twenty  days  thereafter,  causes  a  notice  of  appearance  to 
be  given,  and,  in  person,  or  by  attorney,  demands  in  writing  a 
copy  of  the  complaint,  specifying  a  place  within  the  State  where 
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it  may  be  served,  a  copy  thereof  must,  within  twenty  days  there- 
after, be  served  accordingly.  After  such  service  when  personally 
made,  the  defendant  has  twenty  days  in  which  to  answer.  Code, 
§  130.  If  the  demand  of  the  complaint  is  served  by  mail,  the 
plaintiff  has  forty  days  in  which  to  comply  therewith,  and  serve 
the  copy.    Code,  §  412. 

If  the  summons  and  complaint  are  served  simultaneously  the 
defendant  must  serve  his  answer  within  twenty  days  from  such 
service.    Code, '  §  143, 

Where  a  reply  to  the  answer  is  necessary  it  must  be  served 
within  twenty  days  from  the  service  of  the  answer,  unless  such 
service  was  by  mail,  in  which  case,  double  time  is,  of  course, 
aUowable.    Code,  §§163,412. 

The  same  rule  applies  to  a  demurrer.    Code,  §  143. 

The  effect  of  not  serving  the  complaint,  within  twenty  days  from 
the  date  of  the  demand,  is  to  entitle  the  defendant  to  have  the 
complaint  dismissed  for  want  of  prosecution.    Code,  §  274. 

The  effect  of  neither  answering  or  demurring  to  a  complaint 
properly  served,  within  the  time  allowed  therefor,  is  to  allow  the 
plaintiff  to  take  judgment  by  default.    See  Code,  §§  143,  246. 

6.  Service  of  pleading^  upon  'whom.  It  is  a  general  rule  that 
where  an  attorney  has  appeared  for  a  party  in  an  action,  all 
papers  must  be  served  upon  the  attorney  and  not  upon  the  party. 
Code,  §  417.  Where  the  complaint  is  served  with  the  sum- 
mons, the  service  must  of  course,  be  made  upon  the  party.  See 
Code,  §  418. 

c.  Service^  Tiov)  made.  Service  may  be  made  upon  a  party  by 
deliveiing  to  him,  personally,  a  copy  of  the  pleading,  or  by 
leaving  it  at  his  .residence  between  the  hours  of  six  in 
the  morning  and  nine  in  the  evening,-  with  some  person  of 
suitable  age  and  discretion.  Code,  §  409.  If  the  party  resides  out 
of  the  State,  has  appeared,  and  has  no  attorney  in  the  action,  the 
service  may  be  made  by  mail,  ifhis  residence  be  known  ;  if  other- 
wise, then  on  the  clerk  for  the  party.  Code,  §  415.  Service  by 
mail  may  be  made  by  depositing  the  pleading  in  the  post-office, 
addressed  to  the  person  on  whom  it  is  to  be  served  at  his  place 
of  residence,  with  the  postage  paid.  Code,  §  411.  Service  on  an 
attorney  may  be  personally,  or  it  may  be  made  during  his 
absence  from  his  office,  by  leaving  the  paper  with  his  clerk 
therein  or  with  a  person  having  charge  thereof  ;  or,  where  there 
is  no  person  in  the  office,  by  leaving  it  between  the  hours  of 
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six  in  the  morning  and  nine  in  the  evening  in  a  conspicuous 
place  in  the  office,  or,  if  the  office  is  not  open,  so  as  to  admit  of 
such  service,  then  by  leaving  it  at  the  attorney's  residence  with 
some  person  of  suitable  age  and  discretion.  Code,  §  409.  If  the 
attorney  has  neglected  to  indorse  his  place  of  business  on  the 
notice  of  retainer  or  other  papers  by  which  he  has  appeared  in 
the  action,  a  pleading  may  be  served  on  him  at  his  place  of 
residence,  through  the  maU,  by  directing  it  according  to  the  best 
information  that  can  conveniently  be  obtained  concerning  his 
residence,  and  paying  postage  thereon.  If  neither  his  place  of 
business  or  residence  can  be  found,  service  may  be  made  by 
filing  the  papers  with  the  clerk.  This  rule  applies  to  a  party 
who  prosecutes  or  defends  in  person,  whether  he  is  an  attorney 
or  not.  Rule  13,  Sup.  Ct.  Any  person  of  suitable  age  may 
serve  a  pleading  in  an  action,  although  as  a  matter  of  conven- 
ience, service  is  most  frequently  made  by  mail,  if  the  action  has 
been  previously  commenced  by  the  service  of  a  summons,  and 
a  copy  of  the  complaint  has  been  duly  demanded.  For  further 
particulars  as  to  service,  see  Service  of  Notices  avd  other  Papers, 
d.  Service^  how  proved.  It  is  important  that  the  pleader 
should  at  all  times  be  prepared  with  proof  of  the  service  of  the 
pleadings.  This  proof  may  be  made  by  the  affidavit  of  the  i)erson 
who  made  the  service,  stating  in  a  particular  manner,  when,  and 
upon  whom,  and  how  such  service  was  made.  See  JRathbone  v. 
Blg^kford^  1  Caines,  343 ;  SaUer  v.  Bridgen^  1  Johns.  Cas.  244 ; 
Paddock  v.  Beebee^  2  id.  117;  Trempery.  WrigM^  2  Caines, 
101 ;  Jackson  v.  Gardner^  id.  94  ;  CampbeU  v.  Spericery  1  How. 
97;  S.  C,  id.  199;  Livingston  v.  Mclntyre^  id.  263;  Atumy- 
mouSy  26  Wend.  677 ;  Anonyrnous^  1  Hill,  217.  See  Proof  of 
Service. 


CHAPTER  III. 

WHAT  PACTS  OUGHT  TO  BE  PLEADED. 

ARTICLE  L 

IfOTHIXG  BUT  FACTS  TO  BE  PLEADED. 

Section  1.  Truths  the  first  requisite  of  pleadings. 

a.  Facts  arid  not  ficti/ms  must  he  pleaded.  The  principal 
object  which  the  framers  of  the  Code  had  in  view,  in  adopting  a 
new  system  of  pleading,  was,  to  abolish  the  use  of  Petitions 
averments  which  formed  a  part  of  the  old  system  and  which 
had  a  tendency  to  mislead .  the  parties  and  embarrass  the  court, 
and  to  substitute,  instead,  a  system  in  which  truth  was  the  con- 
trolling element.  Fictions  should  never  be  pleaded  under  the 
Code.  Lackey  v.  VanderbiU^  10  How,  156 ;  Royce  v.  Brown^ 
3  id.  391 ;  S.  C.  affirmed,  7  Barb.  80 ;  People  v.  McOumber^ 
18  N.  Y.  (4  Smith)  315,  323,  BusTi  v.  Prosser,  11  N.  Y.  (1 
Kern.)  347,  352. 

As  there  can  be  but  one  substantially  true  statement  of  a  single 
cause  of  action,  the  rule  abolishing  aU  fictions  from  pleadings, 
aboUshed  also  the  old  practice  of  setting  forth  that  cause  of 
action  in  different  counts.  lb. ;  St.  John  v.  Pierce^  22  Barb. 
362 ;  S.  C.  affirmed,  26  How.  599,  note ;  Whittier  v.  Boies,  2 
Abb.  477;  Dickens  v.  New  York  GerUral  JR.  R.  Co.,  13  How. 
228. 

The  theory  of  the  Code  is  that  the  party  pleading  knows,  or 
should  know,  before  the  trial,  what  is  the  truth  of  his  case,  and 
that  he  should  state  the  truth  and  nothing  but  the  truth  in  his 
pleading.  Dunning  v.  Thomas^  11  How.  281.  Thus,  an  allega- 
tion in  an  action  of  trover,  that  the  plaintiff  lost  and  the  defend- 
ant found  the  property  in  question,  was  always  proper  under 
the  old  system,  but  is  proper  under  the  new  only  when  it  ex- 
presses the  literal  fact. 

Section  2.  Facts  to  be  stated  as  they  are.    In  pleading,  under 

the  Code,  it   is  sufficient  to   state  the  fact^  from  which  the 

law  infers  a  liability  or  implies  a  promise.    Jordan  v.  Skanea- 

teles  Plank  Road  Co.,  23  N.  Y.  (9  Smith)  552 ;   Farron  v. 
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Sherwood,  17  N.  Y.  (3  Smith)  227.  The  very  object  of  the  new 
system  of  pleading  was  to  enable  the  court  to  give  judg- 
ment according  to  the  facts  stated  and  proved,  without  ref- 
erence to  the  form  used  or  the  legal  conclusions  adopted  by 
the  pleader.  WrigM  v.  Sooner,  10  N.  Y.  (6  Seld.)  51 ;  Con- 
aughty  v.  Nichols,  42  N.  Y.  (3  Hand)  83 ;  Union  Bank  v.  Bush, 
36  N.  Y.  (9  Tiff.)  631 ;  S.  C,  3  Trans.  App.  236.  Such  being  the 
object  and  intent  of  the  Code,  it  necessarily  follows  that  the 
pleader  should  set  forth  facts  as  they  exist,  and  from  which  the 
court  may  draw  the  proper  legal  conclusions,  and  not  that  he 
should  set  forth  the  conclusions  of  law  themselves.  Haight  v. 
Child,  34  Barb.  186  ;  Smith  v.  Leland,  2  Duer,  497 ;  ^.  John 
V.  Griffith,  1  Abb.  39 ;  Mann  v.  Morewood,  5  Sandf.  557 ;  Oropsep 
V.  Sweeney,  7  Abb.  129;  S.  C,  27  Barb.  310;  Leev.  Ainslie, 
4  Abb.  463 ;  S.  C,  1  HUt.  277 

This  interpretation  of  the  Code  seems  both  natural  and  proper. 
It  requires  that  the  pleadings  should  contain  a  plain  and  concise 
statement  of  /acts,  constituting  a  cause  of  action  or  defense ; 
and  not  that  they  should  set  forth  what  the  pleader  conceives  to 
be  the  legal  result  of  such  facts  and  which  may  be  wholly  erro- 
neous. But,  although  facts  should  be  pleaded  as  they  exist, 
they  may  be  pleaded  according  to  their  legal  effect,  provided  the 
conclusions  of  law  are  substantially  correct.  Bennett  v.  Judson, 
21  N.  Y.  (7  Smith)  238 ;  N.  Y.  Central  Ins.  Co.  v.  National 
Protection  Ins.  Co.,  14  N.  Y.  (4  Kern.)  85;  Oasper  v.  Adams, 
28  Barb.  441.  But  a  party  will  not  be  allowed  to  recover  for  a 
cause  of  action  which  is  not  alleged  and  proved.  WaU&TN. 
Bennett,  16  N.  Y.  (2  Smith)  250.  But  if  sufficient  facts  are 
alleged  in  the  pleadings  to  sustain  a  judgment,  and  such  facts 
are  established  upon  the  trial,  the  court  will  grant  the  relief 
warranted  by  the  facts,  without  regard  to  the  conclusions  of  the 
pleader.  Conaughty  v.  Nichols,  42  N".  Y.  (3  Hand)  83.  See 
Sheldon  V.  LaJce,  9  Abb.  N.  S.  306,  310  ;  S.  C,  40  How.  489. 

Section  3.  What  are  facts.  The  facts  which  the  Code  requires 
to  be  set  forth  are  not  propositions  which  are  true  in  law  but 
physical  facts,  capable  as  such  of  being  established  by  evidence, 
oral  or  documentary,  and  from  which,  when  so  established,  the 
right  to  maintain  the  action,  or  the  validity  of  a  defense,  is  a 
necessary  conclusion  of  law.  Lawrence  v.  Wright,  2  Duer,  673. 
The  terms,  "fact"  and  "truth"  are  not,  in  pleading,  synony- 
mous.    A  fact,  in  pleading,  is  a  circumstance,  act,  event,  or 
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incident;  a  truth  is  the  legal  principle  which  declares  and 
governs  the  facts  and  their  operative  effect.  Drake  v.  CocJcrqft^ 
4  E.  D.  Smith,  34 ;  S.  C,  1  Abb.  203 ;  10  How.  377. 

Thus,  it  may  be  true  as  a  proposition  of  law  that  A  is  indebted 
to  B  as  the  result  of  certain  business  transactions,  and  although 
the  indebtedness  is  a  fact  in  the  meaning  given  that  word  in 
ordinary  conversation,  it  is  not  a  fact  as  that  word  is  used  in 
pleading.  On  the  contrary,  it  is  only  the  various  acts  of  the 
parties,  and  the  incidents  and  events  of  the  transactions  out  of 
which  the  indebtedness  arose  that  may  properly  be  considered 
as  facts,  in  law.  The  legal  inference  that,  from  these  acts, 
incidents,  and  events,  A  became  indebted  to  B,  is  a  conclusion 
of  law  only,  and,  however  true  the  proposition  may  be,  is  not  a 
legal  fact.  lb. 

Seetion  4.  Conclusions  of  law  not  to  be  pleaded.  As  has 
been  previously  stated,  facts  should  be  pleaded  and  not  con- 
clusions of  law.  A  pleading  which  sets  forth  bare  conclusions 
of  law,  unsupported  by  the  facts  from  which  such  conclu- 
sions may  be  drawn,  is  fatally  defective  if  objections  are  prop- 
erly raised  by  the  adverse  party.  City  of  Bvffalo  v.  HoUoway^ 
7  N.  Y.  (3  Seld.)  493,  498 ;  Ramsey  v.  Brie  B.  JR.  Co.,  38 
How.  193,  214 ;  S.  C,  7  Abb.  N.  S.  156 ;  Carter  v.  Koezley,  14 
Abb.  147 ;  S.  C,  9  Bosw.  583 ;  Lienan  v.  Lincoln,  2  Duer,  670 ; 
S.  C,  12  N.  Y.  Leg.  Obs.  29 ;  Casey  v.  Mann,  5  Abb.  91 ;  S.  C, 
14  How.  163 ;  6  Duer,  679 ;  Van  Schaick  v.  Winne,  16  Barb. 
89.  It  is  clearly  impossible  to  give  all  the  reported  decisions  as 
to  what  may  be  regarded  as  a  conclusion  of  law.  A  few  illustra- 
tions may,  however,  be  of  practical  value.  An  allegation  that  a 
party  failed  to  fulfill  his  obligations  is  a  conclusion  of  law.  Van 
Schaick  V.  Winne,  16  Barb.  95.  So,  also,  is  an  allegation  of 
duty.  City  of  Buffalo  v.  HoVUmay,  7  N.  Y.  (3  Seld.)  493.  So, 
also,  that  a  specified  act  was  illegal.  Ransford  v.  Copeland,  6 
Ad.  &  El.  482.  Or  was  contrary  to  statute.  Smith  v.  Lock- 
wood,  13  Barb.  209  ;  S.  C,  10  N.  Y.  Leg.  Obs.  232.  Or  that  the 
act  was  done  pursuant  to  statute.  People  v.  McCumher,  27 
Barb.  632 ;  S.  C,  15  How.  186.  So,  an  allegation  that  a  party  is 
or  is  not  entitled  to  a  thing  is  a  conclusion  of  law  {Drake  v. 
Cockroft,  4  E.  D.  Smith,  34  ;  1  Abb.  203  ;  10  How.  377)  ;  or  that 
a  party  is  indebted.  Merritt  v.  MiUard,  5  Bosw.  646 ;  Lienan 
V.  Lincoln,  2  Duer,  670.  None  of  the  above  allegations  can 
properly  be  pleaded  as  facts  under  the  Code. 
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Section  6.  Facts  and  law  should  not  be  pleaded  together.  Where 
facts  are  stated  in  a  pleading  from  which  the  court  may  draw 
the  proper  inferences  of  law,  it  is  manifestly  unnecessary  and 
improper  for  the  pleader  to  add  to  the  facts  stated  his  legal  con- 
clusions. Lawrence  v.  Wright^  2  Duer,  673 ;  Sheldon  v.  LaJce^  9 
Abb.  N.  S.  306 ;  S.  C,  40  How.  489.  But  as  the  facts  stated  are  suf- 
ficient in  themselves  without  the  legal  inferences  of  the  pleader, 
the  defect  cannot  be  reached  by  a  demurrer,  as  in  a  case  where 
conclusions  of  law  only  are  ^stated,  but  must  be  remedied  by 
motion  to  strike  out  as  irrelevant  and  redundant  every  thing 
which  had  been  introduced  by  way  of  legal  conclusions.  lb. ; 
Hatch  V.  Peet,  23  Barb.  576 ;  People  v.  Byder,  Vi  N.  Y.  (2  Kern.) 
433  ;  Conaughty  v.  Nichols,  4Si  N.  Y.  (3  Hand)  83 ;  Richards  v. 
Edick,  17  Barb.  260. 

Section  6.  Arguments  not  to  be  pleaded.  Arguments  are  not 
facts,  and  should  never  be  pleaded  as  such.  OouLd  v.  WiUiams^ 
9  How.  51 ;  L&wis  v.  Kendall,  6  id.  59 ;  S.  C,  1  Code  R.  N.  S. 
402.  This  rule  was  equally  true  under  the  old  practice.  Lipe 
V.  Becker,  1  Denio,  568 ;  Sloan  v.  lAttU,  3  Paige^.  103,  116 ; 
Bolton  V.  Gardner^  id.  273,  278.  The  remedy  against  this  form 
of  pleading  is  by  motion,  under  section  160  of  the  Code,  and  not 
by  demurrer.  Prindle  v.  Caruthers,  15  N.  Y.  (1  Smith)  425 ; 
Hunter  v.  Powell,  15  How.  221 ;  Spencer  v.  Sovthwick,  9  Johns. 
314 ;  People  v.  Warner,  4. Barb.  314. 

Section  7.  Hypothetical  pleading  not  allowed:  It  is  also  a 
general  rule  or  pleading,  that  facts  should  not  be  alleged  in 
a  hypothetical  or  alternative  form.  Wies  v.  Fanning,  9  How. 
543 ;  Hamilton  v.  Hough,  13  id.  14 ;  Hunter  v.  Powell,  15  id. 
221 ;  Lewis  v.  Acker,  11  id.  163  ;  Oorhin  v.  George,^  Abb.  465  ; 
Lewis  V.  Kendall,  6  How.  59 ;  S.  C,  1  Code  R.  N.  S.  402 ; 
McMurray  v.  Oifford,  5  How.  14.  The  object  of  the  rule  is  to 
prevent  an  evasive  statement  of  facts,  when  it  is  within  the  power 
of  the  pleader  to  give  a  plain  and  direct  statement,  but  the  rule 
goes  no  farther.  Hypothetical  or  alternative  pleading  is  allow- 
able, when  a  plain  and  direct  statement  of  facts  cannot  be  given, 
and  when  this  form  is  used  from  necessity  and  in  good  faith. 
Dovany.  Dinsmore,  33  Barb.  86;  S.  C,  20  How.  603  ;  Brown  v, 
Ryckman,  12  id.  313 ;  Yan  Rensselaer,  v.  Layman,  10  id. 
505 ;  Ketcham  v.  Zerega,  1  E.  D.  Smith,  553,  559 ;  Taylor  v. 
Richards,  9  Bosw.  679.  A  convenient  and  apt  illustration  of 
hypothetical  pleading  may  be  found  in  the  case  of  Wies  v.  Fan- 
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Tdng^  9  How.  643.  The  complaint,  in  that  case,  alleged  that  the 
defendant,  being  the  owner  of  certain  premises,  dug  a  ditch 
near  said  premises,  extending  across  the  sidewalk  into  the  high- 
way, and  negligently  {)ermitted  it  to  remain  open  and  uncovered, 
witiiont  fixing  or  placing  any  light  near  the  same ;  and  that  in 
consequence  of  such  negligence  and  carelessness,  the  plaintiff's 
wife,  in  passing  along  the  street,  accidentally  fell  into  the  ditch 
and  thereby  was  greatly  hurt.  The  answer  set  up  a  general 
denial ;  and  alleged  that  if  such  ditch  was  dug,  it  was  without 
the  knowledge,  consent  or  direction  of  the  defendant ;  that,  if 
the  plaintifi's  wife  fell  therein,  it  was  in  consequence  of  her  own 
fault  and  negligence,  and  that  said  ditch,  if  dug^  was  well  and 
sufficiently  guarded,  barricaded,  and  secured,  etc. 

The  remedy  against  this  form  of  pleading  is  by  motion  to 
strike  out  as  irrelevant  and  redundant  every  allegation  unneces- 
sary to  the  cause  of  action  or  defense.  Wies  v.  Fanning^  9 
How.  643 ;  Hamilton  v.  Hough,  13  id.  14.  Or  objection  may 
be  taken  by  demurrer  in  proper  cases.  Sayles  v.  Wooden^  6 
How.  84  ;  S.  C,  1  Code  R.  N.  S.  409  ;  Brown  v.  BycJcTadn,  12 
How.  313  ;  Lewis  v.  KeTidaU,  6  id.  59 ;  S.  C,  1  Code  R.  N.  S. 
402 ;  Lamcreax  v.  AUantic  Mutual  Ins.  Co.^  3  Duer,  680.  See 
Taylor  Y.  Richards^  9  Bosw.  679. 

ARTICLE  n. 

ALL  FACTS  ESSENTIAL  TO  ACTIOlf  OB  DEFENSE  MUST  BE  PLEADED. 

Section  1.  In  general.  It  may  be  laid  down  as  a  general  prin- 
ciple of  pleading  under  the  Code,  that  every  fact  which  it  is 
necessary  to  prove  on  the  trial,  in  order  to  establish  a  cause  of 
action  or  to  maintain  a  defense,  must  be  fully  and  clearly  set 
forth  in  the  pleadings.  Knowles  v.  Qee^  4  How.  317;  S.  C, 
8  Barb.  300  ;  3  Code  R.  31 ;  Allen  v.  Patterson,  7  N.  Y.  (3  Seld.) 
476  ;  McKyring  v.  BtUl,  16  N.  Y.  (2  Smith)  297 ;  Prindle  v. 
Caruthers,  16  N.  Y.  (1  Smith)  425 ;  Van  De  Sande  v.  Hall,  13 
How.  458,  460 ;  Freefoum  v.  FvUon  Fire  Ins.  Co.,  14  Abb.  398  ; 
S.  C,  38  Barb.  247. 

Thus,  where  an  action  is  brought  in  a  court  of  limited  jurisdic- 
tion, the  pleadings  must  contain  allegations  of  every  fact  neces- 
sary to  confer  jurisdiction.  Frees  v.  Ford,  6  N.  Y.  (2  Seld.) 
176;  KundolfY.  Thalheimer,  12  N.  Y.  (2  Kern.)  593   (600)  ; 
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Harriott  N.  New  Jersey  R.  R.  Co.,  8  Abb.  284  ;  S.  C,  2  Hilt. 
262  ;  Simmons  v.  De  Barre,  8  Abb.  269 ;  S.  C,  4  Bosw.  547.  So 
where  a  right  of  action  depends  wholly  upon  a  statute,  it  is 
essential  that  the  complaint  should  state  all  the  facts  which  are 
requisite  to  bring  the  case  within  the  statute.  Brown  v.  Harmon, 
21  Barb.  508.  There  are  many  other  rules  of  pleading,  in  relation 
to  facts  essential  to  allege  in  specific  cases,  which,  however  appro- 
priate in  a  work  on  pleading,  would  be  out  of  place  if  set  forth 
in  detail  in  a  work  on  practice.  There  are  some  special  rules,* 
however,  that  may  serve  as  illustrations  to  show  the  character 
of  the  rules  omitted,  and  put  the  pleader  upon  his  guard. 
Thus,  where  a  party  sues  in  the  right  of  another  ;  or,  in  other 
words,  in  a  representative  capacity,  he  must  set  forth  every  fact 
necessary  to  establish  his  right  to  sue  in  that  capacity.  SheMon 
V.  Hoy,  11  How.  11 ;  Bangs  v.  Mcintosh,  23  Barb.  591  ;  Scran- 
tom  V.  Farmers  and  Mechanics^  Barik  of  Rochester ,  33  id.  527  ; 
BogertY.  Vermilya,  10  N.  Y.  (6  Seld.)  447 ;  Palmer  v.  Smedley, 
28  Barb.  468.  So,  the  party  suing  in  a  representative  character 
must  set  forth  such  fact  in  his  complaint  as  will  show  that  the 
subject-matter  of  the  action  is  within  the  scope  of  his  authority. 
Hyatt  Y.McMahon,  25  Barb.  467.  So,  where  such  party  is  made 
defendant  in  an  action^  the  pleading  should  at  least  show  how 
the  defendant  is  liable  in  a  representative  character,  by  setting 
forth  the  source  of  authority  under  which  he  acts.  Hall  v.  Tay- 
lor, 8  How.  428. 

So,  where  a  party  brings  an  action  which  is  given  generally  by 
statute  to  the  people,  or  to  certain  officers  appointed  by  court  or 
otherwise,  such  party  must  negative  by  positive  averments  the 
right  of  such  other  parties  to  act  in  the  premises  to  the  exclusion 
of  his  right.  Tinkham  v.  Borst,  15  How.  204  ;  S.  C.  affirmed, 
31  Barb.  407.  And  in  general,  before  serving  any  pleading,  the 
pleader  should  carefully  weigh  every  known  fact  in  his  case,  and 
determine  whether  any  have  been  omitted,  that  may  in  any 
contingency  be  material  in  establishing  his  cause  of  action,  or 
maintaining  his  defense.  For,  although  an  omission  to  state  all 
requisite  facts  in  a  pleading  may  in  general  be  remedied  by 
amendment,  still  the  necessity  for  an  amendment  sometimes 
results  in  a  substantial  advantage  to  the  adverse  party. 

Section  2.  Consequences  of  omission.  Although  in  the  con- 
struction of  a  pleading,  for  the  purpose  of  determining  its 
eflfect,  its  allegations  will  be  liberally  construed  with  a  view  to 
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substantial  justice  between  the  parties ;  yet,  if  a  party  either 
ignorantly  or  willfully  omits  the  very  facts  on  which  his  case 
depends,  and  contents  himself  with  averring  evidence  incon- 
clusive in  its  nature,  the  courts  cannot  shield  him  from  the 
consequences  of  his  error,  if  objection  is  taken  at  the  proper 
time,  and  in  the  proper  form.  Emery  v.  Pease^  20  N.  Y.  (6 
Smith)  62  ;  Code,  §  159.  If  the  pleading  is  a  complaint,  and  it  is 
apparent  upon  its  face  that  it  does  not  contain  facts  sufficient  to 
constitute  a  cause  of  action,  the  defendant  may  take  an  objection 
by  way  of  demurrer  under  subdivision  6  of  section  144  of  the 
Code.  On  the  allowance  of  the  demurrer,  the  complaint  will 
either  be  dismissed,  or  the  complainant  will  be  allowed  to  amend 
on  payment  of  costs.  So,  where  one  of  several  causes  of  action 
set  forth  in  the  complaint  is  defective  in  this  particular,  the 
defendant  may  demur  to  the  defective  count  and  answer  to  the 
rest.  Code,  §  151.  The  objection  that  the  complaint  does  not 
contain  facts  sufficient  to  constitute  a  cause  of  action  will  not 
be  waived  by  a  failure  on  the  part  of  the  defendant  to  demur, 
but  may  be  raised  for  the  first  time  upon  the  trial  of  the  cause. 
Code,  §  148.  And,  if  the  objection  does  not  appear  upon  the 
face  of  the  complaint,  it  may  be  taken  by  answer.  Code,  §  147. 
If  the  answer  to  the  complaint  sets  up  new  matter,  which  does 
not  upon  its  face  constitute  a  counter-claim  or  defense,  the  plain- 
tiff may  demur  with  like  effect ;  or  he  may  demur  to  one  or  more 
insufficient  defenses  or  counter-claims,  and  reply  to  the  residue 
of  the  counter-claims.  Code,  §  153.  So,  if  the  reply  of  the 
plaintiff  to  any  defense,  set  up  by  the  answer  of  the  defendant, 
is  insufficient,  it  is  subject  to  demurrer.  Code,  §  155.  This 
subject  will  be  fully  discussed  in  a  subsequent  place. 

But  a  total  failure  to  state,  in  a  pleading,  facts  sufficient  to 
constitute  a  cause  of  action  or  a  defense  may  prove  less  embar- 
rassing in  its  results  than  a  failure  to  set  forth  in  the  pleading 
some  fact  essential  to  the  pleader' s  case,  but  which  still  leaves  a 
statement  of  facts  which  may  not  be  subject  to  demurrer.  It  is 
a  familiar  principle  that  no  evidence  can  be  introduced  by  either 
party  on  the  trial  of  the  cause  unless  in  support  or  in  disproof 
of  some  issue  regularly  tendered  and  joined  upon  the  pleadings. 
Fergu8(m  v.  Ferguson^  2  N.  Y.  (2  Comst.)  360 ;  Kelsey  v. 
Western,  id.  500 ;  Bailey  v.  Ryd^,  10  N.  T.  (6  Seld.)  363  (370) ; 
Home  Exchange  Bank  v.  Eames^  1  Keyes,  588  (592) ;  Chautauqua^ 
BanJc  V.  White,  6  N.  T.  (2  Seld.)  236.     So,  also,  facts  proved 
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but  not  pleaded  are  not  available  to  the  party  pleading  them. 
The  old  rule  of  chancery,  that  a  party  must  recover  according 
to  the  case  made  by  his  complaint,  if  at  all  {secwndum  allegata 
etprohaia)  is  unchanged  by  the  Code.  lb. ;  Doyle  v.  MuLren^  7 
Abb.  N.  8.  358 ;  S.  C,  1  Sweeny,  617 ;  WHgU  v.  Delafield,  26 
N.  Y.  (11  Smith)  266 ;  Meld  v.  Mayor  of  New  TorJc,  6  N.  Y.  (2 
Seld.)  179 ;  Brazill  v.  iBham,  12  N.  Y.  (2  Kern.)  9.  But  where 
evidence  has  been  received  on  the  trial,  that  supplies  the  facts 
which  the  pleadings  fail  to  give,  the  court  may,  in  its  discretion, 
so  amend  the  pleadings  that  they  shall  conform  to  the  facts 
proved,  even  though  objection  has  been  taken  to  the  sufficiency 
of  the  pleadings  at  the  commencement  of  the  trial.  Lounsbury  v. 
Purdy^  18  N.  Y.  (4  Smith)  515 ;  Walsh  v.  WasMngton  MariTie 
Ins.  Oo.^  32  N.  Y.  (5  Tiff.)  427 ;  Hodges  v.  Tennessee  Marine  and 
Mre  Ins.  Co.^  8  N".  Y.  (4  Seld.)  416 ;  Bank  of  Havanxi  v.  Magee^ 
20  N.  Y.  (6  Smith)  365.  The  authority  to  so  amend  is  given  by 
section  173  of  the  Code,  in  all  cases  where  the  amendment  does  . 
not  change  substantially  the  claim  or  defense.  But  the  court 
may  impose  such  terms  as  it  deems  .just.  But  terms  are  not 
often  imposed,  for  they  are  seldom  necessary  in  the  furtherance 
of  justice.  Hosley  v.  Black,  28  N.  Y.  (1  Tiff.)  438,  443 ;  S.  C, 
26  How.  97.  And  where  parties  have  gone  to  trial,  on  an  issue 
understandingly  presented,  although  by  a  concededly  defective 
pleading,  it  is  the  duty  of  the  court  to  admit  evidence  thereunder. 
The  rule  is  well  settled  that,  on  the  question  of  evidence  to  sup- 
port a  cause  of  action  or  a  matter  of  defense,  a  technical  defect 
in  a  pleading  should  be  disregarded  on  the  triaL  White  v. 
Spencer,  14  N.  Y.  (4  Kern.)  247  ;  Bimser  v.  Cowan,  56  Barb.  395 ; 
TUson  V.  Clark,  45  id.  178, 181 ;  Ayers  v.  OFarreU,  10  Bosw. 
143 ;  Beckwith  v.  Oriswold,  29  Barb.  291,  295.  This  rule  only 
applies  where  a  good  defense  is  defectively  stated.  lb. ;  Boyce  v. 
Brown,  7  Barb.  81. 

ARTICLE  III. 

NONE  BUT  ESSENTIAL  FACTS  NEED  BE  PLEADED. 

Section  I.  Issuable  and  material  facts.    The  facts  to  be  stated 

in  a  pleading  under  the  Code  are,  in  general,  such  facts  as  were 

required  to  be  stated  in  pleadings  at  common  law;  in  other 

words,  issuable  facts  ;  facts  essential  to  the  cause  of  action  or 

defense.      KnowUs  v.  Oee,  4  How.  317  ;  S.  C,  3  Code  R.  31  ; 
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8  Barb.  300 ;  Wooden  v.  Waffle,  6  How.  145 ;  S.  C,  1 
N.  S.  392 ;  Burgeb  v.  Bissell,  5  How.  192 ;  S.  C,  3  Code  R. 
216 ;  Williams  v.  Hayes,  5  How.  470 ;  S.  C,  1  Code  R.  N.  S. 
148.  Facts  not  necessary  to  be  proved  on  the  trial  need  not 
be  alleged  in  the  pleadings.  Decker  v.  Mathews,  12  N.  Y.  (2 
Kem.)  313,  320  ;  JEnsign  v.  Sherman,  14  How.  439 ;  Oruyt  v. 
Phillips,  16  id.  120,  125 ;  S.  C,  7  Abb.  205  ;  Sanders  v.  Leavy, 
16  How.  308,  312.  The  Code  requires  that  the  party  shall  set 
forth  plainly  and  concisely,  in  his  pleadings,  and  without 
unnecessary  repetition,  the  facts  upon  which  he  relies,  and 
whatever  more  is  inserted  in  the  pleading  is  unauthorized 
and  may  be  stricken  out  on  motion.     Churchill  v.  Churchill, 

9  How.  552 ;  Oould  v.  Williams,  9  id.  51.  If  facts  are  alleged 
that  are  inadmissible  as  evidence,  such  allegations  are,  of  course, 
irrelevant.    Van  Benschoten  v.  Taple,  13  id.  97. 

Section  2.  Evidence  ought  not  to  be  pleaded.  The  Code  re- 
quires the  pleader  to  set  forth  faicts  essential  to  the  cause  of 
action  or  defense  ;  and  not  those  facts  and  circumstances  which 
merely  go  to  establish  such  essential  facts.  Mere  matters  of 
evidence  should  never  be  pleaded.  Knowles  v.  Oee^  4  How. 
317;  S.  C,  3  Code  R.  31 ;  8  Barb.  300 ;  Harlow  v.  Hamilton,  6 
How.  475 ;  Butler  v.  Viele,  4A  Barb.  166 ;  KeUy  v.  Breusing, 
33  id.  123  ;  WaUer  v.  LocJcwood,  23  id.  228  ;  S.  C,  4  Abb. 
307.  Thus  in  an  action  by  a  sheriflF  his  official  character  will 
be  sufficiently  alleged  by  an  averment  that  he  is  sheriff  of  a 
certain  county  without  setting  forth  the  time,  manner  and  cir- 
cumstances of  his  election  or  appointment,  or  the  detail  or  regu- 
larity of  the  proceedings  by  which  he  entered  upon  his  office. 
Kelly  V.  Breusing,  33  Barb.  123.  The  criterion  by  which  to  test 
every  averment  in  a  complaint  is,  its  sufficiency  to  present  a 
material  issue.  K  it  will  present  such  an  issue,  it  is  proper  to 
be  inserted  in  the  pleadings ;  but,  if  not,  it  should  be  invariably 
omitted.  Williams  v.  Hayes,  5  How.  470  ;  S.  C,  1  Code  R.  N. 
S.  148. 

Section  3.  Anticipating  opposite  pleadings.  Under  the  old 
chancery  rules,  it  was  allowable  and  proper  for  the  plaintiff  to 
anticipate,  in  his  bill,  the  matters  which  might  be  brought 
forward  in  the  answer  by  way  of  defense.  Such  is  not,  how- 
ever, the  practice  under  the  Code.  Clarlc  v.  Harwood,  8  How. 
470 ;  Sands  v.   St.  John,  36  Barb.  628  ;  S.  C,  23  How.  140 ; 

S.  C.  affirmed,  29  id.   574,  note.     And  in  general,  it  is  neither 
Vol.  II.  —  40 


314        WHAT  PACTS  OUGHT  TO  BE  PLEADED. 

Anticipating  opposite  pleadings  —  Matters  presumed. 

necessary  nor  proper  for  a  pleading  to  anticipate  and  nega- 
tive a  possible  plea  of  the  adverse  party.  lb.  ;  Wolfe  v. 
H(mes,  20  N.  Y.  (6  Smith)  197 ;  Hunt  v.  Hudson  River  Fire  Ins. 
Co,^  2  Duer,  481.  Thus  a  complaint  need  not  allege  that  a  prom, 
ise,  on  which  the  plaintiff  relies  to  recover,  was  in  writing,  in 
order  to  negative  the  defense  that  the  promise  was  void  under 
the  statute  of  frauds.  Betts  v.  Baches  23  How.  197,  200 ;  S.  C. 
affirmed,  14  Abb.  279 ;  9  Bosw.  615 ;  HilUard  v.  Austin,  17 
Barb.  141 ;  Livingston  v.  Smith,  14  How.  490 ;  Dewey  v.  Hoag, 
15  Barb.  365;  St^n  v.  Drinker,  2  E.  D.  Smith,  401.  See 
Thurman  v.  Stevens,  2  Duer,  609 ;  Le  Boy  v.  Shaw,  id.  626 ; 
Merwin  v.  Hamilton,  6  Duer,  244,  248.  So  it  is  unnecessary  for 
the  plaintiff  to  allege  any  facts  or  circumstances  in  his  complaint 
to  anticipate  or  avoid  the  statute  of  limitations.  Esselstyn  v. 
Weeks,  12  N.  Y.  (2  Kern.)  635 ;  S.  C,  2  Abb.  272  ;  Sands  v.  St. 
John,  36  Barb.  628;  S.  C,  23  How.  140;  affirmed,  29  id.  574, 
note.  So  in  an  action  brought  against  a  sheriff,  for  taking  and 
converting  the  property  of  the  plaintiff,  it  is  unnecessary  to 
allege  in  the  complaint  that  the  property  taken  was  exempt  from 
execution.  Dennis  v.  SaeU,  54  Barb.  411 ;  affirming  S.  C,  50 
id.  96  ;  34  How.  467. 

But  while,  as  a  general  rule,  it  is  unnecessary  and  improper 
in  pleading,  to  anticipate  and  negative  the  possible  plea  of 
the  adverse  party,  it  does  not  follow  that  the  pleader  may  not, 
with  propriety,  anticipate  and  admit  a  partial  defense.  In  many 
cases,  such  admission  ■  will  induce  a  defendant  to  forego  the 
interposition  of  any  defense,  and  to  allow  judgment  by  default, 
when  any  other  course  would  render  a  defense  a  necessity. 


ARTICLE  IV, 

MATTERS  PRESTTMBD,  IMPLIED   OR  JUDICIALLY  NOTICED,  OUGHT   KOT  TO 

BE  PLEADED. 

Section  1.  Matters  presumed.  The  allegation  of  any  fact 
which  the  law  presumes,  while  both  common  and  proper,  is  a 
mere  matter  of  form,  and  its  omission  forms  no  legal  objec- 
tion to  the  pleading.  Hunt  v.  Bennett,  19  N.  Y.  (5  Smith) 
173;  Van  Rensselaer  v.  Bonesteel,  24  Barb.  365.  Thus, 
where  it  is  alleged  that  words  published  are  a  libel,  the  law 
wiU  presume  that  the  words  were   false  and  malicious,  and 
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a  direct  allegation  of  falsehood  and  malice  will  be  unneces- 
sary. Huid  V.  Bennett^  19  N.  Y.  (6  Smith)  173.  So  where  facts 
are  alleged,  showing  that  a  party  was  once  owner  of  the  subject 
of  an  action,  in  the  absence  of  any  allegation  to  the  contrary,  the 
law  will  presume  that  such  ownership  continued  until  the  com- 
mencement of  the  suit,  and  any  further  allegation  of  title  will  be 
unnecessary.  Van  Rensselaer  v.  Bonesteel^  24  Barb.  365.  So 
where  a  party  has  power  to  do  an  act  and  does  it,  it  is  presumed 
thatit  was  done  lawfully  until  the  contrary  is  proved.  Mechanics' 
BavJcing  Assodaiion  v.  Spring  Valley  Shot  and  Lead  Co.^  25 
Barb.  419 ;  Ohautavque  Courdy  Bank  v.  Risley^  19  N.  Y.  (5 
Smith)  369,  381. 

Section  2.  Things  implied.  It  is  also  a  general  principle  of 
pleading  that  a  fact  necessarily  understood  or  implied  forms  a 
part  of  a  pleading  as  much  as  if  specifically  alleged,  and  that 
a  direct  allegation  of  such  fact,  although  proper^  is  never 
necessary.  Partridge  v.  Badger^  25  Barb.  146,  170;  Hunt 
V.  Bennett^  19  K  Y.  (5  Smith)  173;  La  Fayette  Ins,  Co. 
of  Brooklyn  v.  Rogers^  30  Barb.  491.  Every  fact  impliedly 
averred  may  be  made  the  subject  of  an  issue  in  the  same  man- 
ner as  if  it  were  specifically  alleged.  Prindle  v.  Oaruthers^ 
15  N.  Y.  (1  Smith)  425,  429.  Thus,  where  a  complaint  sets 
forth  a  copy  of  a  note,  and  alleges  that  a  specified  sum  is 
due  thereon  from  the  defendant  to  the  plaintiff,  and  claims 
that  sum,  the  wording  of  the  pleading  implies  that  the 
plaintiff  owns  the  instrument  in  some  legal  manner  of  deriving 
title ;  and  that  the  event  has  happened  on  which  the  payment 
depends ;  and  a  general  denial  of  the  indebtedness  by  the 
defendant  puts  in  issue  every  fact  expressly  or  impliedly  alleged, 
and  compels  the  plaintiff  to  prove  his  case  on  the  trial,  as  if  every 
fact  necessary  to  maintain  the  action  had  been  explicitly 
averred.  lb.  So  where  a  pleading  sets  forth  facts  showing  a 
duty  from  which  the  law  implies  a  promise,  it  is  unnecessary  to 
state  the  promise  in  terms.  Farron  v.  Sherwood^  17  N.  Y.  (3 
Smith)  227 ;  Hosley  y.  Black,  28  N.  Y.  (1  Tiff.)  438 ;  S.  C,  26 
How.  97 ;  Allen  v.  Patterson,  7  N.  Y.  (3  Seld.)  476  ;  Mqfet  v. 
Sackett,  18  N.  Y.  (4  Smith)  522.  An  allegation  of  possession 
implies  a  lawful  title.  Sheldon  v.  ^Hoy,  11  How.  11.  An 
allegation  of  the  sale  and  delivery  of  goods  implies  a  contract 
betw(^n  the  parties.  Acome  v.  American  Mineral  Co,,  id.  24  : 
Allen  V.  Patterson,  7  N.  Y.  (3  Seld.)  476.     So  does  an  allegation 
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of  indebtedness  for  use  and  oocnpation.  Waters  v.  ClarTc^  22 
How.  104.  Bnt  the  pleader  shonld  gnard  against  too  great  reli- 
ance on  implied  averments,  as  tending  to  enconrage  careless 
habits  in  pleading ;  and  he  should  also  remember  that  it  is  only 
where  the  implication  relied  on  necessarily  follows  from  the 
facts  alleged  that  an  express  and  direct  averment  may  be  safely 
dispensed  with. 

Seetion  3.  Things  judicially  noticed.  It  is  also  unnecessary 
to  state  matter  of  which  the  court  takes  judicial  notice,  such 
as  the  public  history  of  the  country,  statute  law  of  this  State 
or  of  the  United  States,  local  divisions  of  the  country,  public 
officers,  their  signatures,  etc.  Svnnnerton  v.  Colurahian  Ins, 
Co.,  37  N.  Y.  (10  TiflF.)  174 ;  S.  C,  4  Trans,  App.  169 ;  re- 
versing 9  Bosw.  361 ;  People  v.  Snyder ^  41 N.  T.  (2  Hand)  397 ; 
Shaw  V.  Tobias,  3  N.  T.  (3  Comst.)  188 ;  PlaU  v.  Qravfcrd^ 
8  Abb.  N.  S.  297.  But  the  courts  will  not  judicially  notice  the 
laws  of  other  States  or  of  foreign  nations,  and  these  laws  must 
be  pleaded  as  facts.  Thatcher  v.  Morris,  11  N.  T.  (1  Kern.) 
437 ;  McOraney  v.  Alden,  46  Barb.  272  ;  Otis  v.  Harrison,  36 
id.  216  ;  Throop  v.  Hatch,  3  Abb.  23 ;  Seymour  v.  Sturgess,  26 
N.  Y.  (12  Smith)  134.  The  same  rule  applies  to  the  ordinances 
of  cities,  private  statutes  and  the  laws  and  customs  of  religious 
bodies.  People  v.  Mayor  of  New  Yorlc,  7  How.  81 ;  HarJcer  v. 
Mayor  of  New  York,  17  Wend.  199 ;  Youngs  v.  Ransom,  31 
Barb.  49.  So,  in  pleading  the  judgment  of  a  foreign  court,  it  is 
necessary  to  allege  the  fact  of  the  general  jurisdiction  of  the 
court,  if  such  is  the  &ct,  or  if  otherwise,  and  of  a  limited  juris- 
diction, that  it  extended  to  the  cause  of  action  for  which  the 
judgment  was  recovered.    McLaughlin  v.  Nichols,  13  Abb.  244, 


CHAPTER  IV. 

HOW  PACTS  OUGHT  TO  BE  PLEADED. 

ARTICLE  I. 

FACTS  MUST  BE  PLEADED  WITH  rBTTBLLIGIBILITY  AND  PABTICULABITT. 

Section  1.  InteUiglMlty. 

a.  Requirem&fds  of  the  Code.  The  Code  requires  that  every 
pleading  shall  be  couched  in  plain  and  ordinary  language.  This 
requirement  is  so  repeatedly  set  forth  as  to  leave  no  doubt  as  to 
the  intent  of  the  legislature  to  compel  the  pleader  to  state  his 
cause  of  action  or  defense  in  a  simple,  intelligible  manner. 
Code,  §§  142,  149,  153.  To  enforce  this  requirement, ^  it  is  pro- 
vided tiiat  when  the  allegations  of  a  pleading  are  so  indefinite  or 
uncertain,  that  the  precise  nature  of  the  charge  or  defense  is  not 
apparent,  the  court  may  require  the  pleading  to  be  made  definite 
and  certain,  by  amendment.    Code,  §  160. 

Section  2.  Particularity. 

o.  AtlegaMons  of  Uiae.  Generally  speaking,  it  is  unnecessary, 
in  pleading,  to  allege,  with  great  particularity  and  certainty, 
matters  relating  to  time,  place,  quantity  or  value.  Martin  v. 
Kaiwuse^  2  Abb.  330 ;  Van  Rensselder  v.  Jones^  2  Barb.  643. 
But,  in  all  cases,  every  transaction  set  forth  in  a  pleading  must 
be  described  with  sufficient  particularity  in  respect  to  one  or  all 
of  these  matters,  to  enable  the  adverse  party  to  determine  with 
certainty  what  particular  transaction  is  referred  to,  and  to  clearly 
distinguish  that  one  from  aU  others  of  a  similar  nature.  In 
some  cases,  also,  the  time  or  place  at  or  in  which  any  event 
occurred  is  material  to  the  cause  of  action  or  defense.  Under 
the  former  practice,  it  was  necessary  to  state  the  time  when  every 
material  and  traversable  fact  happened,  although  it  was  not 
genersLUy  necessary  to  prove  the  time  as  alleged,  unless  it 
constituted  a  material  part  of  the  contract  or  had  been  stated 
as  descriptive,  etc.  Although  the  strictness  of  the  old  rule  has 
been  relaxed  by  the  Code,  yet  under  the  present  practice,  if  the 
time  when  a  fact  happened  is  material  to  constitute  the  cause  of 
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action,  it  should  undoubtedly  be  stated.  It  is  not,  however,  so 
important  to  specify  the  precise  time  when  an  event  or  fact  hap- 
pened, if  the  fact,  without  the  time,  would  be  sufficient  to  con- 
stitute the  cause  of  action.  People  ex  rel.  Crane  v.  Ryder ^  12 
N.  Y.  (2  Kern.)  433 ;  reversing  S.  C,  16  Barb.  371 ;  Martin  v. 
Kanousey  2  Abb.  331 ;  Kellogg  v.  BaJcer^  15  id.  286.  Thus, 
where  a  plaintiff  alleges  that  he  gave  notice  to  the  indorser  of 
the  dishonor  of  the  note,  the  time  is  material  and  should  be  spe- 
cified, as  the  fact  stated  will  not  constitute  a  cause  of  action 
unless  it  occurred  at  a  certain  time.  Independent  of  the  time, 
the  fact  of  the  giving  of  the  notice  would  be  entirely  im  material 
On  the  other  hand,  an  allegation  in  a  complaint  that  the  defend- 
ant assaulted  and  beat  the  plaintiff  would  constitute  a  valid 
cause  of  action,  without  any  allegation  as  to  the  time  of  the 
assault.  The  only  office  of  an  allegation  of  the  time  when  the 
event  happened  in  such  a  case  would  be  to  negative  and  antici- 
pate the  possible  defense  of  the  statute  of  limitations.  See 
People  V.  Ryder,  12  N.  Y.  (2  Kern.)  433, 440.  So  when  the  only 
materiality  of  a  question  of  time  is  to  show  that  one  event 
occurred  after  another,  it  is  sufficient  to  allege  that  such  event 
so  occurred  without  giving  the  date  of  either.  Kellogg  v. 
Baker,  16  Abb.  286,  289 ;  Martin  v.  Kanouse,  2  id.  330 ;  Brown 
V.  Harmon,  21  Barb.  508. 

ft.  AUegaiions  of  place.  It  is  sometimes  not  only  proper  but  ne- 
cessary that  the  place  where  an  act  was  performed,  or  was  to  be 
performed,  should  be  set  forth  in  the  pleadings.  The  question 
of  where  a  contract  was  made,  if  maierial  to  give  it  validity  or 
to  aid  in  its  construction,  is  a  question  of  fact  for  the  jury, 
and  like  every  other  fact  should  be  averred  in  pleading.  Thus, 
if  a  party  institutes  a  suit  in  the  courts  of  this  State,  upon  a 
contract  express  or  implied,  originating  in  a  business  which  our 
laws  pronounce  a  common  and  public  nuisance,  as  the  sale  of 
lottery  tickets,  he  is  bound  to  show  upon  the  face  of  his  complaint 
that  the  contract  was  entered  into  in  a  jurisdiction  where  such 
business  was  authorized  by  law.  ThatcJier  v.  Morris,  11  N.  Y. 
(1  Kern.)  437.  And  it  is  a  general  rule  of  pleading  that  if  the 
matters  alleged  are  local  in  their  nature,  the  truth  of  the  venue  is 
material  and  of  the  substance  of  the  issue.  Vermilya  v.  BeaMy, 
6  Barb.  429.  A  broad  distinction  exists  between  the  allegations 
necessary  in  an  action  known  to  the  common  law  and  actions 
which  are  purely  statutory.    Thus,  where  a  party  has  suffered  a 
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personal  injury  or  tort  in  another  State,  the  common  law  gives 
him  a  remedy,  and  he  may  recover  here  upon  the  presumption 
that  the  common  law  prevails^  in  the  State  where  the  tort  was 
committed ;  but  there  is  no  such  presumption  arising  upon  a 
special  statute  giving  a  remedy  unknown  to  the  common  law. 
Beach  Y.  Bay  State  Stearriboai  Co.j  18  How.  335  ;  S.  C,  30  Barb. 
433  ;  10  Abb.  71.  In  the  first  case,  the  allegation  of  place  would 
be  immaterial,  but  in  the  latter  material.  Thus,  where  a 
plaintiff  has  received  personal  injury  through  the  negligence 
or  default  of  another,  the  State  where  he  received  such 
injuries  need  not  be  set  forth  in  the  pleadings,  as  the  com- 
mon law  gives  a  remedy.  But  had  the  injuries  received 
proved .  fatal,  and  the  action  been  brought  by  the  personal 
representatives  of  the  deceased  under  a  special  sbitute  of 
this  State  giving  them  a  right  of  action  in  such  cases,  the 
complaint  would  be  defective  in  not  showing  that  the  act 
forming  the  subject  of  the  action  was  committed  in  this  State. 
Beach  v.  Bay  State  Steamboat  Co.,  18  How.  336  ;  S.  C,  30  Barb. 
433  ;  10  Abb.  71.  So,  where  one  agrees  to  sell  and  deliver  prop- 
erty at  a  particular  place  and  the  other  agrees  to  receive  and 
pay,  an  averment  by  the  purchaser  of  a  readiness  and  willing- 
ness to  receive  and  pay  a£  thatplace^  is  indispensably  necessary 
to  a  good  complaintin  an  action  for  non-delivery.  Clark  v.  DaZes^ 
20  Barb.  42. 

c.  Allegations  of  quwrdity.  It  is  rarely  necessary  to  set  forth 
in  pleading  allegations  with  regard  to  quantity  unless  the  subject 
of  the  averment  be  a  record,  a  written  instrument  or  an  express 
contract.  This  is  also  the  rule  in  relation  to  proof  as  to  quantity 
under  the  pleadings.     Yan  Rensselaer  v.  Jones^  2  Barb.  643. 

d.  Allegations  of  value.  Allegations  of  value  in  an  action  for 
services,  or  for  goods  sold,  are  material.  Gregory  v.  Wright^  11 
Abb.  417.  But  in  actions  maintainable  where  the  damages  are 
nominal  only,  as  in  trover,  etc.,  the  averment  of  value  is  a  mere 
matter  of  form.  The  object  of  an  allegation  of  value  is  to 
furnish  by  the  complaint  some  prima  facie  rule  of  damages, 
and  it  is  never  necessary  to  state  the  true  value.  The  defendant 
cannot  take  issue  on  such  allegations  but  may  show  the  true 
value  on  the  trial.  Connoss  v.  Meir^  2  E.  D.  Smith,  314 ;  Wood- 
rvff  V.  CooTc,  25  Barb.  505. 

Section  3.  Limit  to  the  general  application  of  the  rule. 

a.  In  general.    The  Code  does  not  require  that  the  pleadings 
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shall  give  all  the  .details  of  t&e  transactionB  to  which  they  relate, 
but  simply  requires  that  degree  of  particularity  which  will 
clearly  apprise  the  parties  of  the,  precise  nature  and  extent  of 
the  claims  upon  which  each  relies.  In  pleading  an  account,  the 
Code  makes  an  express  rule,  that  it  shaU  not  be  necessary  to  set 
forth  the  items  until  a  written  demand  has  been  made  therefor ; 
and  in  all  cases  it  provides  for  a  liberal  construction  of  the 
pleadings  with  a  view  to  substantial  justice  between  the  parties. 
Code,  §§  168,  159.  See  Sloman  v.  Schmidt^  8  Abb.  6 ;  Mc- 
Kinney  v.  McKinney^  12  How.  22. 

ft.  Fdcts  best  knavm  to  the  adverse  party.  So  where  the  fects 
alleged  are  best  known  to  the  adverse  pajrty,  less  particularity 
of  statement  is  required  than  would  otherwise  be  necessary. 
This  has  always  been  a  rule  of  pleading.  Van  Hensselaer  v. 
Jones y  2  Barb.  643  ;  People  v.  Dunlop^  13  Johns.  437 ;  Stoddard 
V.  Onondaga  Annual  Confereruie^  12  Barb.  673. 


ARTICLE  II. 

FACTS  SHOULD  BE  CONCISBLT  STATED. 

Section  1.  Conciseness  in  pleading  under  the  Code. 

a,  Fojcts  must  he  hut  once  stated.  Conciseness  of  statement 
and  freedom  from  repetition  are  essential  requisites  of  good 
pleading  under  the  Code,  §§  142,  149,  153.  This  excludes  the 
old  practice  of  declaring  by  separate  counts,  and  restricts  the 
pleader  to  a  single  statement  of  his  cause  of  action  or  defense. 
Fern  v.  Vanderhilt^  13  Abb.  72  ;  Dickens  v.  New  York  Central 
R.  H.  Oo.,  13  How.  228  ;  Sipperly  v.  Troy  <6  Boston  JR.  R.  Co., 
9  id.  83  ;  Birdseye  v.  Smith,  32  Barb.  221 ;  Ford  v.  Mattice, 
14  How.  91.  So  the  Code  does  not  sanction  looseness  in  aver- 
ment or  superfluity  in  pleadings.  Independent  of  the  remedy 
always  at  the  command  of  the  adverse  party,  to  cause  all  sui)er- 
fluous  matter  to  be  stricken  out  on  motion  as  irrelevant  and  redund- 
ant, the  pleader,  by  loose  and  unnecessary  statements,  invites  his 
opponent  to  introduce  adverse  evidence  that  under  properly 
filmed  pleadings  would  be  excluded.  See  Brown  v.  Colie,  1 
E.  D.  Smith,  265.  As  compared  with  the  expense  and  embar- 
rassment of  a  compulsory  amendment,  the  introduction  of  such 
evidence  is  by  far  the  most  damaging.  But  the  rule  in  relation 
to  conciseness  does  not  extend  so  far  as  to  render  material  alle- 
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gations  irrelevant  or  redundant  merely  because  suoh  allegations 
are  too  verbosely  expressed.  There  is  a  broad  distinction 
between  redundancy  of  words  and  redundancy  of  matter  ;  and 
although  redundancy  in  any  form  is  objectionable  in  a  pleading, 
it  is  only  the  latter  which  is  so  in  a  strictly  legal  sense.  Warrin 
V.  StrvUer^  11  N.  Y.  Leg.  Obs.  94.  See  Hood  v.  Inman^  4  Johns. 
Ch.  437. 

ARTICLE  in. 

POSITIVBKESS  !»•  PLEADIKG. 

Section  1.  Facts  mast  be  pleaded  positively. 

a.  Facts  within  the  JcTiowledge  of  the  pleader.  Facts  within 
the  knowledge  of  the  pleader  should  be  directly,  positively  and 
unequivocally  alleged,  and  should  not  be  so  pleaded  as  to  be 
gathered  inferentially  only  from  the  uncertain  and  ambiguous 
statements  of  the  pleader.  Pleadings  should  consist  of  averments 
or  allegations  of  foot,  and  not  of  inference  or  argument.  Hood  v. 
Inman^  4  Johns.  Ch.  437.  Thus,  every  material  fact  should  be 
positively  stated  in  an  issuable  form.  Freeman  v.  Fvlton  Fire 
Ins.  Co.,  14  Abb.  398 ;  S.  C,  38  Barb.  247  ;  Frary  v.  Dakin,  7 
Johns.  75. 

Thus  the  averment  that  ^^  the  defendant  says  that  he  denies ' ' 
certain  all^ations  of  the  complaint  is  not  such  a  direct  and  posi- 
tive denial  as  is  required  by  the  Code.  Blake  v.  Eldred,  18 
How.  240 ;  Arthur  v.  Brooks,  14  Barb.  633.  So,  an  assertion, 
that  if  the  plaintiff  prove  certain  jGa.ct3  upon  the  trial,  '^  then  the 
defendant  will  prove  on  said  trial  the  following  facts  and  circum- 
stances," is  not  an  averment  of  the  truth  of  such  facts,  nor  does  it 
contain  an  allegation  upon  which  the  plaintiff  can  take  issue. 
Leiois  V.  KendaU,  6  How.  69  ;  8.  C,  1  Code  E.  N.  S.  402.  So 
an  averment  that  the  plaintiff  *'  has  furnished  proof  of  interest " 
in  the  subject  of  an  action  is  not  an  allegation  that  he  has  an 
interest,  as  a  denial  of  that  averment  would  not  put  the  question 
of  interest  in  issue,  but  the  fact  of  the  presentation  of  proof  on 
that  subject.    Williams  v.  Ins.  Co.  of  North  America,  9  How.  365. 

b.  Staiemerds  founded  on  inforTnaiion  and  heli^.    The  rule 

th^t  facts  must  be  stated  positively  does  not  prohibit  the  pleader 

from  setting  forth  facts  as  avowed  upon  information  and  belief, 

nor  does  it  compel  him  to  distinguish  between  statements  so 

made  and  allegations  of  facts  within  his  own  knowledge.  Whatever 
Vol.  IL— 41 
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may  have  been  the  intention  of  the  legislature  in  framing  the  veri- 
fication prescribed  by  the  Code,  it  certainly  failed  in  making  such 
a  distinction  necessary  {Truscott  v.  Dole^  7  How.  221 ;  Code, 
§  167 ;  Madway  v.  Mather^  5  Sandf.  654) ;  bnt  where  only  such 
matters  &s  are  within  the  knowledge  of  a  party  are  set  foriih  in 
a  pleading,  it  is  manifesfly  unnecessary  and  improper  to  modify 
a  positive  averment  by  an  unmeaning  qualification.  Kinkaid  v. 
Kipp,  1  Duer,  692  ;  S.  C,  11  N.  Y.  Leg.  Obs.  318  ;  Ross  v. 
Lmgmuir,  15  Abb.  326  ;  S.  C,  24  How.  49. 

c.  Recitals  in  pleadings.  Facts  should  be  direcfly  averred, 
and  not  pleaded  by  way  of  recital.  Wheeler  v.  Tovmsend^  3 
Wend.  247 ;  Philipe  v.  JaTnes,  3  Eob.  720 ;  8.  C,  1  Abb.  N.  S. 
311 ;  Wyman  v.  Mitchell^  1  Cow.  316 ;  Price  v.  McCtave,  5  Duer, 
670.    But  the  Code  makes  a  special  exception  to  this  rule  in  an 

* 

action  or  defense  founded  upon  an  instrument  for  the  paymient 
of  money  only.  Code,  §  162 ;  Prindle  v.  Garvthers^  15  N.  Y. 
(1  Smith)  425.  And  where  the  matter  recited  in  a  pleading,  or 
in  a  document  embodied  in  a  pleading  are  sufficient,  in  connec- 
tion with  the  facts  directiy  averred,  to  apprise  the  opposite  i)arty 
of  the  nature  of  the  claim  or  defense,  the  fects  so  recited  will 
be  taken  as  facts  constituting  a  cause  of  action  or  defense 
without  a  formal  averment  of  their  truth.  Slack  v.  Heathy  4  E. 
D.  Smith,  95;  S.  C,  1  Abb.  331,  333;  Bank  of  Oenena  v. 
Ghdick^  8  How.  51. 

d.  Fa^ts  stated  hypotheticaUy.  A  hypothetical  statement  of 
facts  is  also  a  violation  of  the  rule  that  facts  must  be  positively 
alleged  in  pleading.  This  form  of  pleading  has,  however,  been 
discussed  in  a  former  article.     See  a/z^,  p.  308. 

ARTICLE  IV, 

CONSISTENCY  A   REQUISITE  OF  PLEADIKO. 

Section  1.  All  the  allegations  of  a  pleading  should  be  con- 
sistent with  each  other. 

a.  Consistency  in  form.  Prior  to  the  Code,  it  was  not  allow- 
able to  join  legal  and  equitable  causes  of  action  or  defenses  in 
the  same  pleading.  The  distinction  formerly  existing  between 
actions  at  law  and  suits  in  equity  and  the  forms  of  all  such 
actions,  and  suits  theretofore  existing  were  expressly  abolished 
by  the  Code,  and  one  form  of  action  given  for  the  enforcement 
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or  protection  of  private  rights  and  the  redress  of  private  wrongs. 
Code,  §  62.  It  is  also  expressly  provided  hy  section  167,  that 
the  plaintiff  may  unite  in  the  same  complaint  several  causes  of 
action,  whether  they  are  such  as  formerly  were  denominated  legal 
or  equitable,  if  they  are  such  as  may  in  other  respects  be 
joined  under  the  provision  of  that  section.  The  same  policy  is 
embodied  in  section  150,  which  provides  that  the  defendant  may 
set  forth  by  answer  as  many  defenses  and  counter-claims  as  he 
may  have,  whether  they  are  such  as  have  heretofore  been 
denominated  legal  or  equitable,  or  both. 

Under  these  provisions  of  the  statute,  the  joinder  of  both  legal 
and  equitable  causes  of  action  in  a  complaint,  or  the  joinder  of  • 
legal  or  equitable  defenses  in  an  answer,  can  no  longer  be  deemed 
a  violation  of  the  rule  that  all  the  allegations  of  a  pleading 
should  be  consistent  with  each  other.  See  Lattin  v.  McCarty^ 
41  N.  Y.  (2  Hand)  107 ;  PMUips  v.  Gorham,  17  N.  Y.  (3  Smith) 
270 ;  Cummings  v.  Morris,  25  N.  Y.  (11  Smith)  625  ;  Oridley  v. 
OridUy,  24  N.  Y.  (10  Smith)  180 ;  Sheehan  v.  Hamilton,  2  Keyes, 
304 ;  S.  C,  3  Abb.N.  S.  197 ;  N&ud  TorJcIce  Co.y.  North  Western 
Ins.  Co.,  23  N.  Y.  (9  Smith)  357  ;  S.  C,  12  Abb.  414  ;  21  How.  296. 

b.  Consistency  of  subject-rpMter.  Independent  of  the  form 
oi  the  relief  demanded,  it  is  still  a  rule  of  pleading,  that  only 
such  causes  of  action  can  be  united  in  the  same  complaint  as  are 
consistent  with  each  other ;  and  that  such  as  are  unmistakably 
contradictory  cannot  be  joined  in  the  same  pleading.  Hender- 
son V.  Jacksmt,  9  Abb.  N.  S.  293  (303) ;  S.  C,  40  How.  168 ; 
Springsteed  v.  Lawson,  14  Abb.  328 ;  S.  C,  23  How.  302 ;  Sweet 
V.  Ingerson,  12  id.  331 ;  Quintard  v.  Newton,  5  Rob.  72,,  80. 

But  this  rule,  if  applicable  at  all  to  defenses  set  up  by  answer, 
applies  only  in  a  limited  sense.  The  Code  authorizes  the  defend- 
ant to  set  up  by  answer  as  many  defenses  and  counter-claims  as 
he  may  have,  and  interposes  no  restriction  as  to  their  consistency 
with  each  other.  See  Code,  §  150.  And  it  may  be  doubted  if  a 
defendant  is  in  any  case  limited  to  consistent  defenses.  Stiles  v. 
Comstock,  9  How.  48 ;  Taylor  v.  Richards,  9  Bosw.  679  ;  Butler 
V.  Wentworth,  9  How.  282;  S.  C,  17  Barb.  649;  HacTcley  v. 
Ogmun,  10  How.  44.  See  Arnold  v.  Dimon,  i  Sandf.  680 ;  Hoe 
v.  Rogers,  8  How.  356 ;  Orrrvshy  v.  Douglass,  2  Abb.  407.  The\ 
rule,  at  the  furthest,  applies  only  when  the  several  defenses  con-  ^ 
tain  matters  so  inconsistent  that  the  proof  of  one  defense  would 
necessarily  disprove  the  other,  so  that  it  may  well  be  said  that 
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the  defendant  could  not  have  two  such  defenses.  HoUeTibeck  f. 
Olow,  9  How.  389.  In  such  cases,  one  of  the  contradictory 
defenses  must  necessarily  be  false,  and  may  be  stricken  out  as 
sham.  The  test  of  an  inconsistent  defense  is  its  truth  or  falsity. 
Brywni  v.  Brywnt^  2  Rob.  613,  616 ;  Ostrom  v.  Bixby,  9  How. 
67 ;  SUles  v.  Oomstocky  9  id.  48.  See  People  v.  Northern  JR.  R. 
Co.y  42  N.  T.  (3  Hand)  317,  241. 


CHAPTER  V. 

EXCEPTIONS  TO  THE  GENERAL  BULES  OF  PLEADDTa 

ARTICLE  I. 

IK  GElSTESiJ.. 

Seetloii  1.  Exceptions  under  the  Code. 

a.  General  scape  and  intent  of  the  exceptions.  Under  the 
mles  of  pleading,  as  laid  down  in  the  first  fonr  chapters  of  title 
6  of  the  Code,  it  is  indispensably  necessary  that  every  ihot 
should  be  stated  in  a  pleading  which  is  necessary  to  be  proved 
on  the  trial,  to  make  out  a  prima  facie  cause  of  action  or  defense. 
This,  in  certain  actions,  would  compel  the  pleader  to  set  forth  at 
length  a  mass  of  matter  that  the  oilier  party  would  be  ready  to 
admit,  and  which,  if  undenied,  would  unnecessarily  cumber  the 
records  of  the  court  without  assisting  in  the  proper  determina- 
tion of  the  cause.  To  avoid  this  prolixity  in  pleading,  chapter 
6  of  the  Code  was  enacted,  containing  numerous  provisions, 
which  except  certain  actions  from  the  general  rules,  by 
expressly  providing  that  certain  detailed  all^ations  shall  not  be 
necessary,  but  that  in  their  place  certain  general  allegations  shall 
be  made,  under  which,  if  made  the  subject  of  denial,  evidence 
may  be  given  on  the  triaL 

ft.  Hem  to  state  an  aocount  in  pleading.  The  first  exception  to 
the  general  rules  of -pleading  given  by  the  Code  is  that  in  relation 
to  the  pleading  of  an  account.  It  is  provided  by  section  106,  that 
it  shall  not  be  necessary  for  a  party  to  set  forthan  a  pleading  the 
items  of  an  account  therein  alleged ;  but  that  on  the  written 
demand  of  the  adverse  party  a  copy  of  such  account  shall  be 
served  within  ten  days,  or  the  party  pleading  shall  be  precluded 
from  giving  the  account  in  evidence. 

c.  Pleading  Jwrisdictional  matters.  So  section  161  of  the 
Code  changes  the  old  rules  of  pleading  the  jurisdiction  of  infe- 
rior tribunals.  In  pleading  a  judgment  or  determination  of  a 
court  of  inferior  and  limited  jurisdiction,  under  the  former  rules, 
it  was  not  enough  to  aver  that  the  court  had  or  had  not  acquired 
jurisdiction  of  the  i)erson  and  the  subject-matter,  but  the  Ikcts 
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conferring  the  jurisdiction  must  be  specially  pleaded,  such  as 
the  service  of  process,  the  nature  of  the  demand,  etc,  Barnes 
V.  Harris,  3  Barb.  603;  S.  C.  afllrmed,  4  N.  Y.  (4  Comst.)  374. 
Bat,  nnder  the  Code,  in  pleading  a  judgment,  or  other  deter- 
mination of  a  court,  or  ofScer  of  special  jurisdiction,  it  is  no 
longer  necessary  to  state  the  facts  conferring  jurisdiction,  but 
such  judgment  or  determination  may  be  stated  to  have  been 
duly  given  or  made ;  and  if  such  allegation  be  controverted,  the 
party  pleading  must  establish,  on  the  trial,  the  facts  conferring 
jurisdiction.  Code,  §  161 ;  Wheeler  v.  DaJcin,  12  How.  537. 
It  may  not  be  necessary,  in  pleading,  to  use  the  precise  language 
of  the  statute,  and  allege  that  such  judgment  has  been,  or  was, 
*'duly  given  or  made,"  but  words  to  the  same  effect  and  sub- 
stance must  be  used.  Thus,  it  is  not  sufficient  to  allege  that 
judgment  was  entered,  as  that  would  merely  allege  the  single 
fact  of  the  entry  of  judgment,  without  including  an  averment 
that  it  was  properly  or  lawfully  done.  The  word  "  dAily  "  can 
hardly  be  dispensed  with  and  satisfy  the  terms  of  the  statute. 
Hunt  V.  Dutcher,  13  Haw.  538.  And  where  the  determination 
was  made  by  an  officer  of  special  jurisdiction,  it  is  still  necessary 
to  designate  the  officer  by  whom  it  was  made.  A  mere  aver- 
ment that  such  determination  was  duly  made  is  insufficient 
Carter  v.  Koezley,  14  Abb.  147 ;  8.  C,  9  Bosw.  683. 

These  provisions  of  the  Code  apply  only  to  courts  of  special 
or  limited  jurisdiction,  as  the  jurisdiction  of  other  courts  is  pre- 
sumed and  need  not  be  alleged.  CJi^emung  Qanal  Bank  v.  Jud- 
son,  8  N.  Y.  (4  Seld.)  264 ;  CruytY.  Phillips,  7  Abb.  205 ;  S. 
C,  16  How.  120.  So  the  application  of  these  provisions  to  judg- 
ments of  the  courts  of  sister  States  has  been  more  than  doubted  ; 
but  that  point  cannot  be  considered  as  authoritatively  settled. 
See  McLaughlin,  v.  Nichols,  13  Abb.  244  ;  HoUister  v.  HoUister, 
10  How.  632.  See  Halstead  v.  Black,  17  Abb.  227.  But  it  is 
settled  that^  in  pleading  a  foreign  judgment,  the  complaint  must 
aver  the  fact  of  the  existence  of  a  general  jurisdiction  in  the 
court  where  the  judgment  was  rendered  ;  or  of  a  limited  juris- 
diction which  extended  to  the  cause  of  action  for  which  such 
judgment  was  recovered.  It  must  also  aver  that  the  court 
had  or  obtained  jurisdiction  of  the  person  of  the  defendants. 
McLaugJtUn  v.  Nichols,  13  Abb.  244. 

d.  Pleading  conditions  precederd.  In  pleading  the  perform- 
ance of  conditions  precedent  in  a  contract,  it  is  no  longer  neces- 
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sary  to  state  the  facts  showing  such  performance,  as  under  the 
former  practice,  bnt  it  may  be  stated  generally  that  the  party 
dnly  performed  all  the  conditions  on  his  part ;  and,  if  such 
allegation  be  controverted,  the  party  pleading  shall  be  bound  to 
establish  on  the  trial  the  facts  showing  such  performance.  Code, 
§  162.  This  rule  applies  to  contracts  wherein  conditions  precedent 
are  implied  by  law  as  well  as  to  contracts  wherein  such  condi- 
tions are  expressly  stated.  Thus  the  contract  of  indorsement 
falls  under  this  rule.  A  proper  demand  of  a  note  at  maturity 
at  the  place  of  payment,  and  a  proper  notice  to  the  indorser  of 
such  demand,  and  of  its  non-payment,  are  conditions  precedent 
on  which  the  liability  of  an  indorser  depends.  Conkling  v. 
GaTidaZly  1  Keyes,  228  ;  Femer  v.  Williams y  37  Barb.  9 ;  S.  C, 
14  Abb.  215.  Prior  to  the  Code  it  was  necessary  to  specify  the 
facts  constituting  the  performance  of  these  conditions,  but^  under 
the  provisions  of  section  162  of  that  act^  this  is  no  longer  necesr 
sary.  It  is  sufKcient  to  allege  that  'the  note  was  duly  presented, 
etc.,  was  duly  protested  for  non-payment,  and  that  notice  thereof 
was  duly  given  to  the  indorser.  Adams  v.  SherriU^  14  How. 
297  ;  Ferner  v.  Williams,  37  Barb.  9  ;  S.  C,  14  Abb.  215  ;  Oay 
V.  PaiTie,  5  How.  107  ;  8.  C,  3  Code  B.  162. 

e.  Pleadings  in  an  action  founded  on  an  instrument  for  the 
payment  of  Tooney.  It  is  further  provided  by  the  Code  that  in 
any  action  or  defense  founded  upon  an  instrument  for  the  pay- 
ment of  money  only,  it  shall  be  sufficient  for  a  party  to  give  a 
copy  of  the  instrument^  and  to  state  that  there  is  due  to  him 
thereon  from  the  adverse  party  a  specified  sum  which  he  claims. 
Code,  §  162 ;  KeteUas  v.  Myers,  19  N.  Y.  (5  Smith)  231 ;  revers- 
ing S.  C,  1  Abb.  403 ;  3  E.  D.  Smith,  83.  It  is  not  necessary 
for  the  plaintiff  to  allege  the  facts  establishing  his  title  to ,  the 
note  or  instrument,  but  simply  to  state  that  he  is  the  holder  and 
owner  thereof,  and  a  complaint  thus  worded  will  imply  that  he 
owns  the  instrument  in  some  legal  manner  of  deriving  title. 
PrinSLe  v.  CarutTiers,  15  N.  Y.  (1  Smith)  425 ;  Mechanics'  Bank 
v.  StraiUm,  3  Keyes,  365 ;  S.  C,  1  Trans.  App.  201 ;  86  How. 
190;  5  Abb.  N.  8.  11.  But  where  the  instrument  itself,  as  set 
out  in  the  complaint,  does  not  state  facts  sufficient  to  establish 
the  defendant's  liability,  the  pleading  will  be  defective  if  the 
pleading  fails  to  supply  the  necessary  allegations.  Thus,  if  the 
instrument  fails  to  express  a  consideration,  the  consideration 
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must  be  alleged  in  the  complaint  Spear  v.  Downing^  22  How. 
30 ;  S.  C,  34  Barb.  522  ;  12  Abb.. 437. 

So  merely  setting  forth  a  note,  with  an  allegation  that  there  is 
a  specified  sum  due  thereon,  which  the  plaintiff  claims,  will  not 
be  a  valid  pleading  in  an  action  against  an  indorser  of  such  note. 
He  promises  to  pay  only  on  condition  that  the  holder  shall  pre- 
sent the  note  for  payment^  and  if  payment  is  refused,  notice 
shall  be  given  to  him  at  the  time  and  in  the  manner  required  by 
law.  This  demand  of  payment  and  notice  of  dishonor,  or  facts 
by  which  they  are  excused,  must  be  proved  on  the  trial  to 
establish  his  liability,  and  as  these  facts  constitute  in  part  the 
cause  of  action,  must  be  averred  in  the  complaint.  Corikling  v. 
OandaU^  1  Eeyes,  228.  In  no  case  is  it  obligatory  on  the 
pleader  to  set  forth  in  the  complaint  a  copy  of  a  note  or  other 
instrument  for  the  payment  of  money  in  an  action  founded 
thereon.  This  mode  of  pleading  was  designed  to  facilitate  the 
pleader,  and  like  any  other  privilege  may  be  waived.  Mayor, 
etc.y  of  Nem  York  v.  Doody^  4  Abb.  127. 

/.  Pleading  private  stattUes.  In  pleading  a  private  statute, 
or  a  right  derived  therefrom,  it  is  su£S.cient  to  refer  to  such 
statute  by  its  title  and  the  day  of  its  passage,  and  the  court  will 
thereupon  take  judicial  notice  thereof.  Code,  §  163.  Thus,  laws 
passed  by  the  common  council  of  the  city  of  New  York  are  not 
public  acts,  and  must  be  specially  pleaded.  People  v.  Mayor, 
etc,,  of  Nev>  Torlc,  7  How.  81.  If  a  statute  which  is  private  and 
local  is  not  set  out  or  referred  to  in  the  pleadings,  the  court  will 
not  take  judicial  notice  of  it.  JBretz  v.  Mayor,  etc.,  cf  New  York, 
6  Rob.  325 ;  S.  C,  4  Abb.  N.  S.  258 ;  36  How.  130.  But  it  is  not 
necessary  to  recite  or  even  to  refer  to  a  public  statute  in  a  plead- 
ing. McHarg  v.  Eastman,  7  Rob.  137 ;  S.  C,  36  How.  205 ; 
reversing  S.  0.,  4  Rob.  635.  The  distinction  between  public 
and  private  statutes  is  this :  A  general  or  public  act  is  a  universal 
rule  that  regards  the  whole  community,  but  a  special  or  private 
act  is  rather  the  exception  than  the  rule.  But  there  are  statutes 
which  are  local  in  one  sense  which  are  nevertheless  public 
statutes,  for  it  is  not  necessary  to  constitute  a  statute  a  public 
act  that  should  be  equally  applicable  to  all  parts  of  the  State. 
It  is  sufficient  if  it  extends  to  all  persons  doing  or  omitting  to  do 
an  act  within  the  territorial  limits  described  in  the  statute.  Bretz 
V.  Mayor,  etc.,  of  New  York,  6  Rob.  325 ;  S.  C,  4  Abb.  N.  S. 
258 ;  35  How.  130. 
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But  where  the  right  of  aotion  depends  upoii  a  statute  of 
another  State,  whether  the  statute  is  pablic  or  private,  it  must 
be  averred  and  proved.  Throop  r.  Hatch^  8  Abb.  23.  See 
Seymour  v.  Sturgess,  26  N.  y.  (12  Smith)  184. 

And  in  general,  when  any  statute  is  pleaded,  whether  as  con- 
ferring a  right  or  sanctioning  a  defense,  it  is  the  safest  if  not  the 
necessary  course  to  adopt,  and  follow  in  the  pleading  the  very 
words  of  the  law.  F<yrd  v.  Bdbcock,  2  Sandf.  518  ;  S.  C,  7  N. 
T.  Leg.  Obs.  270 ;  Cole  v.  Jessup^  10  How.  515  ;  S.  C,  10  N.  Y.  (6 
Seld.)  96. 

g.  Pleadings  in  actions  for  libel  and  slander.  In  an  action 
for  libel  or  slander,  it  is  not  necessary  to  state  in  the  complaint 
any  extrinsic  facts,  for  the  purpose  of  showing  the  application 
to  the  plaintiff  of  the  defamatory  matter,  out  of  which  the  cause 
of  action  arose,  but  it  is  sufficient  to  state  generally,  that  the 
same  was  published  or  spoken  concerning  the  plaintiff,  and.  if 
such  allegation  be  controverted,  the  plaintiff  is  bound  to  establish 
on  trial,  that  it  was  so  published  or  spoken.  Code,  §  164.  This 
provision  of  the  Code  merely  dispenses  with  the  allegations  of 
extrinsic  facts,  showing  the  application  of  the  words  to  the  plain- 
tiff, but  does  not  dispense  with  the  necessity  of  an  averment,  or 
inuendo  when  they  become  essential  to  show  the  meaning  of  the 
words  themselves.  In  this  respect,  the  old  rules  of  practice 
remain  unaltered.  PiJce  v.  Van  Wormer^  5  How.  171 ;  CaldweU 
V.  RayTnond,  2  Abb.  198 ;  Bias  v.  Shorty  16  How.  322  ;  Blaisdell 
V.  Rayrnondy  14  id.  265  ;  S.  C,  4  Abb.  446.  Where  the  words 
spoken  are  not  libelous  per  se,  the  plaintiff  must  still  make 
distinct  allegations  of  the  fact  on  which  he  relies,  to  show  the 
alleged  libelous  character  of  the  words  complained  of.  An  alle- 
gation of  this  fact  by  way  of  inuendo  will  not  be  sufficient. 
CaldweU  v.  Raymondy  2  Abb.  198 ;  Pry  v.  Bennett^  6  Sandf.  54 ; 
S.  C,  1  Code  R.  N.  S.  238;  9  N.  T.  Leg.  Obs.  880.  Thus,  where 
the  words  spoken  are  actionable,  only  because  spoken  of  the 
plaintiff  in  his  business  or  profession,  the  complaint  must,  by 
proper  averments,  set  forth  what  that  business  is,  and  that  the 
words  were  spoken  of  and  concerning  the  plaintiff  in  his  business 
or  professional  capacity.     Carroll  v.  White^  83  Barb.  615. 

h.  Pleading  title  to  land.  In  an  action  to  recover  the  pos- 
session of  property  distrained  doing  damage,  it  will  be  a 
sufficient  answer,  that  the  defendant,  or  person  by  whose  com- 
mand he  acted,  was  lawfully  possessed  of  the  real  property  upon 
Vol.  n.  —  42 
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which  the  distress  was  made^  and  that  the  property  distrained 
was  at  the  time  doing  damage  thereon,  without  setting  forth  the 
title  to  such  property.    Code,  §  166. 


CHAPTER  VI. 

.    OONSTBUCTION  OP  PLEADINGa 

■ 

ARTICLE  I. 

PLEADINOS  TO  BE  TAEEK  TOGEtHEB. 

Seetion  1.  Entire  aUegations  of  a  pleading  to  be  considered. 

In  con^tming  a  pleading,  it  is  necessary  that  every  allegation 
shonld  be  considered  not  by  itself,  bnt  in  connection  with  the 
other  allegations  constitnting  that  particular  cause  of  action  or 
defense.  General  statements  must  be  construed  as  qualified  by 
more  detailed,  and  particular  averments  in  respect  to  the  same 
matter,  even  when  that  portion  of  the  pleadings  which  is  under 
this  rule,  to  be  construed  as  explanatory  of  the  rest,  might 
properly  have  been  omitted.  Hatch  v.  Peet^  23  Barb.  675.  See 
Page  v.  Boyd^  11  How.  415 ;  Laub  v.  JBucJcmiUer^  17  N",  T. 
(3  Smith)  620,  622.  Where  verified  pleadings  are  thus  con- 
sidered, the  law  requires  that,  like  other  sworn  statements,  they 
should,  if  possible,  be  so  construed  as  to  make  the  various  parts 
harmonize  and  not  contradict  each  other.  Hyle  v.  Harringtonj 
4  Abb.  421 ;  S.  C,  14  How.  59. 

Seetion  2.  The  summons  and  demand  for  relief,  as  aids  to  eon- 
strnetion.  When  the  statement  of  facts,  constituting  a  cause  of 
action,  will  support  either  of  two  actions,  and  it  is  doubtful  which 
the  pleader  intended,  the  court  will  in  some  cases  regard  the  form 
of  the  summons,  and  the  demand  for  judgment,  or  relief,  as  in 
some  degree  evidencing  the  intent  of  the  pleader.  Modgers  v. 
JRodgerSy  11  Barb.  696 ;  Spalding  v.  Spalding^  3  How.  297 ;  S. 
C,  1  Code  R.  64 ;  Dows  v.  Oreen^  8  How.  377 ;  Chambers  v. 
Lewis,  2  Hilt.  691 ;  S.  C,  10  Abb.  206 ;  S.  C.  affirmed,  11  id. 
210.  In  this  respect,  the  demand  for  relief  is  of  much  greater 
utility  than  the  summons,  as  the  latter  has  but  little  weight  in 
determining  the  construction  of  a  pleading.  lb.  See  Mead  v. 
Lambert,  10  Abb.  N.  S.  428 ;  Conaughty  v.  Nichols,  42  N.  Y. 
(3  Hand)  83. 

Seetion  8.  The  facts  as  stated  must  control  the  construction. 
Although  the  summons  may  be  used  as  an  aid  in  determining 
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the  intent  of  the  pleader,  and  although  the  demand  for  judg- 
ment will  be  received  as  evidence  of  his  conclusions  as  to  the 
nature  and  extent  of  the  relief  to  which  he  is  entitled,  still  the 
court  may  disregard  the  summons,  the  demand  for  relief  and 
the  manifest  intent  of  the  pleader,  when  they  are  inharmonious 
with  the  facts  alleged  and  proved  on  the  toial.  OonaugMy  v. 
McJtols,  4Si  N.  Y.  (3  Hand)  83 ;  Bead  v.  Lambert^  10  Abb. 
N.  S.  428.  The  very  object  of  the  new  system  of  pleading  was 
to  enable  the  court  to  give  judgment  according  to  the  facts  stated 
and  proved,  without  reference  to  the  form  used  or  the  legal  con- 
clusion adopted  by  the  pleader.  WrigM  v.  Hooker ^  10  N.  Y. 
(6  Seld.)  61.  Therefore,  in  the  construction  of  a  pleading,  it  is 
the  facts  alleged  that  must  control,  rather  than  the  conclusions 
of  the  pleader.  So  the  pleading  will  be  construed  according  to 
the  facts  alleged,  and  not  according  to  what  the  pleader  intended 
to  allege  {Oovld  v.  Qlass^^  19  Barb.  179 ;  Ogdenshurg  BavJc  v. 
Van  Rensselaer^  6  HiU  240) ;  and  the  words  used  will  be  con- 
strued in  their  popular  and  ordinary  sense.  Mann  v.  Morewood^ 
5  Sandf.  657 ;  Woodbury  v.  SackrideTy  2  Abb.  402. 


ARTICLE  n. 

« 

EACH  CAUSE  OF  ACTIOIT  OE  DEFEKSB    TO  BE  SEPARATELY  OOKSIDERED. 

Section  1.  Each  cause  of  action  and  each  defense  a  distinct  plead- 
ing. In  the  construction  of  pleadings,  each  cause  of  action  therein 
set  forth,  or  each  defense,  whether  in  an  answer  or  reply,  is  to 
be  construed  as  a  distinct  pleading ;  and  the  rule  that  all  the 
allegations  of  a  pleading  must  be  considered  with  reference  to 
each  other  must  be  understood  in  this  sense.  It  is  well  settled 
that  in  construing  a  pleading  with  regard  to  its  sufficiency  each 
cause  of  action  or  defense  must  stand  or  fall  by  it^lf ;  and  that 
no  defect  in  the  one  can  be  cured  by  the  allegations  of  another 
to  which  it  does  not  so  refer  as  to  incorporate  the  matter  therein 
set  forth,  and  make  it  in  fact  and  in  effect  a  part  of  itself.  Xenia 
Bank  v.  Lee,  2  Bosw.  694  ;  S.  C,  7  Abb.  372  ;  Stnclair  v.  Fitch, 
3  E.  D.  Smith,  677  ;  Swift  v.  Kingsley,  24  Barb.  641  ;.  Loosey 
V,  Orser,  4  Bosw.  391. 

Section  2.  Effect  of  admissions  in  a  pleading.  In  conse- 
quence of  this  rule,  where  a  defendant  interposes  several 
distinct  defenses  to  a  cause  of  action  as  set  forth  in  the  com- 
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plaint,  each  defense  is  a  distinct  answer,  and  any  admission 
therein,  whether  express  or  implied,  affects  only  the  issue  raised 
by  that  particular  answer,  and  does  not  extend  to  the  whole 
record.  The  other  issues  raised  by  the  pleadings  are  of  the  same 
effect  as  if  no  admission  had  been  made.  The  same  rule  extends 
to  the  complaint  and  reply.  Suotft  v.  Kingsley^  24  Barb.  541 ; 
Ayres  v.  ComU^  18  id.  260 ;  Troy  &  BnMand  R.  R.  Go.  v. 
Kerry  17  id.  681,  699.  See  Shnith  v.  Wells,  20  How.  168  ;  Par- 
shall  V.  TW/m,  13  id.  7 ;  People  v.  Northern  R.  R.  Co.,  42 
N.  Y.  (3  Hand)  217  (241). 

ARTICLE  m. 

PLEADIKGS  MUST  BE  LIBERALLY  CONSTBITED. 

Section  1.  Proyisions  of  the  Code. 

a.  In  general.  The  Code  provides  that  in  the  construction 
of  a  pleading  for  the  purpose  of  determining  its  effect,  its  allega- 
tions shall  be  liberally  construed,  with  a  view  of  substantial 
justice  between  the  parties.    Code,  §  169. 

6.  ConstrwMon  of  words.  The  court  will  presume  that  the 
pleader  has  framed  his  pleading  wijth  a  view  to  apprise  the  adverse 
party  of  the  facts  upon  which  he  relies  to  establish  his  claim  or 
defense  ;  and  the  court  will  so  construe  the  words  employed  as 
to  give  fprce  to  this  intent  The  Code  requires  that  the  pleadings 
shall  contain  a  plain  statement  of  facts,  and  the  court  will  pre- 
sume that  the  words  used  are  to  be  understood  in  their  ordinary 
and  popular  sense,  and  will  so  construe  them.  Mann  v.  More- 
wood,  3  Sandf  .  667. 

Section  2.  Construction  on  demurrer*.  The  court  will  give  a 
liberal  construction  to  pleadings  even  on  demurrer.  KetelUis 
Y.  Myers,  19  N.  Y.  (6  Smith)  231 ;.  Blackmar  v.  TTiomas, 
28  N.  T.  (1  Tiff.)  67 ;  Allen  v.  Patterson,  7  N.  T.  (3  Seld.)  476. 
As  a  general  rule,  the  courts  will  disregard  the  technical  rules 
of  construction  which  belong  to  the  common-law  system  of 
pleading,  and  will  construe  the  language  of  each  averment  by 
the  ordinary  rules  which  men  apply  to  their  communications 
with  each  other.  People  v.  Ryd&r,  12  N.  T.  (2  Kern.)  433. 
See  Yertare  v.  Wiswall,  16  How.  8;  8t.  John  v.  Griffith,  1 
Abb.  39. 
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Seetion  3.  Construction  on  the  trial.  On  account  of  the 
liberal  provisions  made  in  the  Code  for  enforcing  the  amend- 
ment and  correction  of  pleadings,  and  for  improving  im- 
perfect and  ill-arranged  statements  of  facts,  the  courts  are 
always  disposed  to  give  the  most  liberal  possible  construction 
to  pleadings  on  which  issue  has  been  joined,  and  on  which  the 
parties  have  gone  to  trial.  In  such  cases,  the  court  will  con- 
sider that  by  omitting  to  demur,  or  to  take  advantage  of  the 
many  remedies  given  for  the  correctidb  of  the  pleadings,  the 
parties  have  waived  all  defects  therein,,  and  virtually  admitted 
their  sufficiency.  Head  v.  Lambert,  10  Abb.  N.  S.  428; 
Conauglity  v.  NichoU,  42  N.  T.  (3  Hand)  83 ;  Quintard  v. 
NevDtan,  5  Rob.  72 ;  Wall  v.  Bvffdlo  Water  WorJcs  Co.,  18  N.  Y. 
(4  Smith)  119 ;  White  v.  Spencer,  14  N.  T.  (4  Kern.)  247.  Defects 
not  absolutely  fatal  in  their  character  will  be  amended  or  disre- 
garded at  the  trial.  lb. ;  8t.  John  v.  Northrwp,  23  Barb.  26. 
And  it  has  been  said  that  when  a  case  comes  up  for  trial,  on 
pleadings  unassailed  by  either  party,  it  becomes  the  duty  of  the 
court  to  be  astute  in  spelling  out  from  the  £a<;ts  at  large,  or  from 
such  of  them  as  may  be  pertinent,  a  cause  of  action  or  defense. 
Read  v.  Lambert,  10  Abb.  N.  S.  428,  438.  But  the  court  cannot 
presume  the  existence  of  facts  not  directly  nor  indirectly  alleged 
in  the  pleadings.  Beach  v.  Bay  State  Co.,  10  Abb.  71 ;  S.  C.,-30 
Barb.  438  ;  18  How.  335. 


ARTICLE  IV. 

AMBIGUITY  IN  PLEADINGS. 

Section  1.  In  general.  There  is  one  exception  to  the  general 
rule  in  regard  to  the  construction  of  pleadings  under  the  Code. 
When  it  is  a  matter  of  doubt  whether  a  pleading  simply  sets  up 
a  defense  or  demands  affirmative  relief,  the  court  will  follow  the 
old  common-law  rule  and  construe  the  pleading  most  strongly 
against  the  pleader.  Boies  v.  Rosekrans,  23  How.  98;  S.  C. 
affirmed,  34  id.  626,  note ;  Burke  v.  Thome,  44  Barb.  363.  Thus 
where  an  answer  is  susceptible  of  being  construed  to  contain  two 
defenses,  one  of  payment,  and  the  other  requiring  an  account, 
one  requiring  a  reply  and  the  other  not,  the  answer  should  be 
construed  as  setting  up  only  the  defense  of  payment,  and  not 
considered  as  containing  a  counter-claim  requiring  a  reply.  lb. 


CHAPTER  VII. 

YBBIFICATION  OP  PLEADINGS. 

ARTICLE  I. 

WHEK  YSBIFICATIOK  18  BEQI7IBSD, 

Section  1.  Teriflcation  of  the  complaint. 

a.  Yeriflcation  opttoTud.  It  is  always  optional  with  the  com- 
plainant whether  he  will  make  oath  to  the  allegations  of  the 
complaint  or  otherwise.  An  omission  of  a  verification  or  a 
defective  verification  of  a  complaint  in  no  way  aflFects  the  suffi- 
ciency of  that  pleading  or  the  validity  of  a  subsequent  judg- 
ment. The  only  effect  of  serving  an  unverified  complaint,  or 
one  defectively  verified,  is  to  relieve  the  defendant  from  the 
necessity  of  answering  under  oath.  Qain  v.  TiUon^  2  Buer,  648 ; 
WiUiams  v.  Hiely  6  id.  601;  S.  C,  11  How.  374;  Strauss  v. 
Parker  J  9  id.  342 ;  Mtch  v.  Bigelow,  5  id.  237  ;  S.  C,  3  Code 
K.  216. 

Section  2.  Yeriflcation  of  subsequent  pleadings. 

a.  When  the  verification  of  an  answer  is  optional..  The 
necessity  of  verifying  an  answer  or  reply  depends  upon  the 
presence  or  absence  of  a  verification  in  the  former  pleadings. 
The  Code  simply  requires  that  when  any  pleading  is  verified 
every  subsequent  pleading,  except  a  demurrer,  must  be  verified 
also.  Code,  §  156.  This  leaves  it  optional  with  the  defendant 
whether  he  will  verify  an  answer  to  an  unverified  complaint  or 
not.  If  he  does  not  verify  his  answer,  it  will  be  still  valid  as  a 
pleading.  See  White  v.  Bennett^  7  How.  69 ;  Winne  v.  Sickles^ 
9  id.  217.  But  if  the  answer  be  verified,  the  plaintiflF  will  be 
compelled  to  verify  his  reply,  if  a  reply  is  requisite.  Code, 
§  166 ;  Levi  v.  Jakeways,  4  How.  126 ;  S.  C,  2  Code  R.  29,  69. 

ARTICLE  II. 

WHEK  VEBIPICATION  MAY  BE  OKITTED. 

Section  1.  In  general.  As  has  been  previously  stated,  a  veri- 
fication may  be  omitted  in  the  first  pleading  in  a  cause,  and  also 
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When  admiBsion,  etc.,  would  render  a  party  liable  to  prosecution. 

in  all  answers  to  unverified  pleadings.  So,  although  the  original 
pleading  be  property  verified,  if  the  copy  served  contains  no  veri- 
fication, the  adverse  party  may  omit  the  verification  of  the  answer 
or  reply  thereto.  Hughes  v.  Wood^  5  Duer,  603,  note.  So,  where 
the  copy  served  is  defectively  verified,  the  answer  or  reply  thereto 
need  not  be  verified.  Hubbard  v.  National  Protection  Insurance 
^  Co,^  11  How.  149 ;  People  v.  Allen^  14  id.  334 ;  Meads  v.  Gleasofiy 

13  id.  309 ;  Williams  v.  Hiely  Jl  id.  374 ;  S.  C,  6  Duer,  601 ;  Tread- 
well  V.  Fassett^  10  How.  184.  A  defective  verification  is  a  nullity. 
Quin  V.  TiUon^  2  Duer,  648. 

Section  2.  YThen  an  admission  of  the  truth  of  a  pleading 
would  render  a  party  liable  to  prosecution  for  felony.  There 
are  several  exceptions  to  the  general  rule,  that  where  the  prior 
pleading  is  properly  verified,  every  subsequent  pleading  must 
be  verified  also.  T?he  Code  provides  that  the  verification 
may  be  omitted,  when  an  admission  of  the  truth  of  the  alle- 
gation might  subject  the  party  to  prosecution  for  felony.  Code, 
§  157.  The  provision  of  the  statute  that  no  pleading  can  be  used 
in  a  criminal  prosecution  against  the  party  as  proof  of  a  fact 
admitted  or  alleged  in  such  pleading,  does  not  affect  the  right  of 
the  party  to  admit  the  verification.  lb. 

Section  3.  Where  a  party  would  be  privileged  as  a  witness  from 
testifying. 

a.  General  rule.  So,  it  is  provided  by  statute  that  the  verifi- 
cation of  any  pleading  in  a  court  of  record  in  this  State  may  be 
omitted  in  all  cases  where  the  party  called  upon  to  verify  would 
be  privileged  from  testifying  as  a  witness  to  the  truth  of  any 
matter  denied  by  such  pleadings.  Laws  of  1864,  ch.  75.  But 
in  such  cases,  the  statute  merely  permits  the  defendant  to  omit 
the  verification,  but  does  not  render  an  answer  unnecessary.  If 
the  defendant  declines  to  answer  the  allegations  of  the  pleading 
on  the  ground  that  such  answer  would  subject  him  to  criminal 
prosecution,  he  admits  their  truth  for  the  purposes  of  the  action. 
Scovill  V.  New,  12  How.  319 ;  Blaisdell  v.  Raymond,  6  Abb.  144 ; 
S.  C.  affirmed,  6  id.  148 ;  Molonp  v.  Daws,  2  Hilt.  247 ;  affirm- 
ing S.  C,  16  How.  261.  See  People  ex  rel.  HacJcley  v.  Kelly, 
24  How.  369  ;  S.  C.,-24  K  Y.  (10  Smith)  74. 

The  proper  course  for  the  defendant,  where  it  becomes  advis- 
able to  omit  the  verification  of  an  answer  on  this  ground,  is  to 
serve  an  unverified  answer,  denying  the  allegations  of  the  com- 
plaint and  setting  up  such  other  matters  as  may  be  advisable. 
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In  proper  cases,  an  affidavit  excusing  the  omission  should  be 
made. 

In  order  that  the  defendant  may  avail  himself  of  this  provision 
of  the  statute,  it  is  not  necessary  that  all  the  statements  in  the 
pleading  shonld  be  such  as  would  excuse  the  party  firom  testify- 
ing as  a  witness.  If  any  part  of  the  pleading  is  of  such  a 
character,  the  answer  may  be  served  unverified.  So,  if  there  are 
several  defendants,  and  one  is  exempt  under  this  rule,  no  verifi- 
cation from  the  others  can  be  required.  Cla/pper  v.  Mtzpairick^ 
3  How.  314 ;  S.  C,  1  Code  B.  69.     • 

&.  AppUcaiion  of  the  rule.  A  witness  is  not  required  to  give 
any  answer  which  will  have  a  tendency  to  accuse  him  of  any 
crime  or  misdemeanor,  or  to  expose  him  to  any  penalty  or  for- 
feiture ;  nor  when,  by  answering,  a  link  may  be  added  to  a  chain 
of  testimony  tending  to  such  a  result.  Henry  v.  Salina  Banky 
1  N.  Y.  (1  Comst.)  83 ;  S.  C,  3  Denio,  593;  1  How.  App.  Cas. 
173;  Wheeler  Y.  IHxon^  14  How.  151.  A  verification  may  be 
omitted  in  like  cases.    Lynch  v.  Todd^  13  id.  546. 

The  loss  of  an  estate  in  lands  is  a  penalty  or  forfeiture  within 
the  meaning  of  the  statute.  Therefore,  a  party  cannot  be 
required  to  testify  to  facts  which  would  have  a  tendency  to 
expose  him  to  a  loss  of  such  estate,  nor  can  he  be  required  to 
verify  a  pleading  setting  up  such  facts.  Andble  v.  Andble^  24 
How.  92 ;  Sweet  v.  Sweety  15  id.  169.  Thus,  in  an  action  for  a 
divorce  on  the  ground  of  adultery,  the  defendant  is  excused 
from  answering  on  oath,  in  consequence  of  the  penalties  and 
forfeitures  fixed  by  statute  in  such  cases.  lb.  But  the  rule 
extends  no  further.  A  witness  will  not  be  excused  from  testify- 
ing, simply  because  the  evidence  he  may  give  would  be  degrad- 
ing to  his  character,  nor  from  verifying  a  pleading  for  like 
reasons.  lb.  Nor  will  he  be  excused  from  testifying  on  the  sole 
ground  that  his  answer  may  subject  him  to  a  debt  or  civil  suit, 
nor  would  he  be  exempt  from  the  obligation  to  verify  a  pleading 
on  similar  grounds.  Lynch  v.  Todd^  13  How,  546 ;  Wolcott  v. 
Winston,  8  Abb.  422. 

c.  Excuse  for  omission.  Where  the  complaint  shows  upon 
its  face  that  the  defendant  would  be  privileged  from  testifying  as 
a  witness  in  the  matter  in  controversy,  the  answer  may  be  served 
without  a  verification,  and  need  not  contain  any  affidavit  excus- 
ing the  omission.     Wheeler  v.  Dixon,  14  How.   161  ;   Clapper 

Y.  Mtzpatrick,  3  id.  314  ;  S.  C,  1  Code  E.  69  ;  BlaisdeU  v. 
Vol.  n.  — 43 
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RaymoTid^  5  Abb.  144  ;  S,  C.  affirmed,  6  id.  148.  But,  when 
the  complaint  does  not  show  upon  its  face  that  the  defendant 
is  entitled  to. omit  the  verification,  he  must  establish  his  right  in 
some  other  sufficient  manner,  as  by  affidavit.  These  affidavits 
excusing  the  omission  should  be  served  with  the  pleading  itself. 
BlaisdeU  v.  RaymoTid^  5  Abb.  144.  See  Lynch  v.  Toddy  13 
How.  646  ;  Springsted  v.  JRobiTison,  8  id.  41.  A  general 
affidavit,  that  an  admission  of  the  truth  of  the  allegations  of  the 
complaint  might  lead  or  tend  to  subject  the  defendant  to  a 
criminal  prosecution,  is  a  sufficient  excuse  for  an  omission  of 
the  verification,  without  a  detailed  statement  of  the  particular 
facts  and  circumstances  which  lead  to  that  conclusion.  lb. 

Section  4.  Effect  of  omission  in  general.  An  omission  to  verify 
a  pleading,  in  a  case  in  which  a  verification  is  required,  gives  to 
the  adverse  party  the  right  to  return  the  pleading  and  proceed 
as  if  though  it  had  never  been  served.  Sbrovt  v.  Cv/rraUy  7 
How.  36  ;  BuU  v.  BdUy  14  id.  306. 


ARTICLE  m. 

MODE  OF    VBRIFIOATIOK. 

Section  1.  Who  may  verify  a  pleading. 

a.  In  general.  As  a  general  rule,  every  pleading  should  be 
verified  by  the  party  pleading  ;  but,  for  convenience  and  from 
necessity,  many  exceptions  to  the  rule  are  allowed.  Thus,  when 
an  artificial  person,  as  a  private  corporation,  is  a  party,  the 
pleading  may  be  verified  by  any  of  its  officers  ;  and  when  the 
State  is  a  party,  the  verification  may  be  made  by  any  one 
acquainted  with  the  facts.  Code,  §  167.  So,  where  a  party  can- 
not verify  a  pleading  by  reason  of  absence  at  the  time  such 
verification  becomes  necessary,  his  attorney  may  verify  the 
pleading  for  him.  Stannard  v.  MaUice^  7  How.  4  ;  People  v. 
AlleUy  14  id.  334  ;  Roscoe  v.  Maison^  7  id.  121 ;  TreddweU 
V.  FasseUy  10  id.  184 ;  L^evre  v.  Latson^  6  Sandf.  660  ;  S.  C, 
10  N.  T  Leg.  Obs.  246  ;  Boston  Locomotwe  Works  v.  WrigM^ 
16  How.  253. 

&.  In  case  of  several  parties.  Where  several  parties  unite  in 
one  pleading,  the  rule  in  respect  to  the  verification  is  dependent 
on  the  interest  possessed  by  each.  If  the  parties  are  united  in 
interest,  the  verification  may  be  made  by  one  or  more  of  them,  if 
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acquainted  with  the  facts,  and  residents  of  the  county  where  the 
attorney  resides,  and  otherwise  capable  of  making  the  affidavit. 
Code,  §  167.  But  where  several  parties  unite  in  a  pleading  who 
are  not  united  in  interest,  the  pleading  should  be  verified  by  each 
of  them.  Oray  v.  Kendall^  5  Bosw.  666  ;  S.  C,  10  Abb.  66. 
Thus,  in  an  action  against  husband  and  wife,  the  answer  must  be 
verified  by  both,  if  they  are  not  jointly  liable.  Youngs  v.  Setly^ 
15  How.  396  ;  Reed  v.  Butler,  2  Hilt.  689.  If,  however,  the 
liability  is  joint,  a  verification  by  the  husband  will  be  sufficient. 
Hartley  v.  James^  18  Abb.  299. 

Section  2.  Form  of  verification. 
.  a.  Form  given  by  the  Code.  The  Code  requires  that  the  veri- 
fication must  be  to  the  effect  that  the  same  is  true  to  the  knowl- 
edge of  the  person  making  it,  except  as  to  those  matters  stated 
on  information  and  belief,  and  as  to  those  matters  he  believes  it 
to  be  true.    Code,  §  167. 

6.  Sow/ar  the  form  shovZd  he  followed.  It  is  in  all  cases 
the  safest  practice,  to  follow  strictly  the  form  6f  verification 
given  by  the  Code.  Waggoner  v.  Brorjon,  8  How.  212  ;  TibhaUs 
V.  Self  ridge,  12  id.  64.  However  improper  such  course  may  be, 
and  however  inconsistent  with  the  intent  of  the  statute,  it  is 
clearly  allowable  to  frame  the  verification  to  all  pleadings  indis- 
criminately in  the  exact  words  of  the  statute.  In  fact,  the  prac- 
tice is  so  universal  that  many  practitioners  deem  it  indispensable, 
in  all  cases,  to  follow  the  language  of  the  Code  as  a  form.  But 
while  the  Code  permits,  it  does  not.  in  terms  require  or  intend 
that  such  verification,  as  a  form,  shall  be  annexed  to  every 
pleading,  whether  adapted  to  it  or  not.  Thus,  where  a  party  has 
stated  nothing  on  information  and  belief,  he  may  follow  the 
exact  language  of  the  Code,  and  swear  that  "  the  same  is  true  to 
his  own  knowledge,  except  as  to  those  matters  stated  on  infor- 
mation and  belief,  and  as  to  those  matters  he  believes  it  to  be 
true ;"  but  if  he  simply  swears  that  his  answer  is  true  to  his 
knowledge,  he  not  only  complies  with  the  requirements  of  the 
Code,  but  also  avoids  an  unmeaning  and  unnecessary  phrase, 
calculated  to  weaken  the  force  of  the  verification.  KinJcaid  v. 
Kipp,  1  Duer,  69?  ;  S.  C,  11  N.  Y.  Leg.  Obs.  313 ;  Radway  v. 
Mather,  6  Sandf.  664  ;  .Ross  v.  Longmuir,  16  Abb.  326 ;  S.  C, 
24  How.  49.  So  an  affidavit  stating  that  a  pleading  is  wholly  on 
information  and  belief,  and  that  the  deponent  "  believes  it  to  be 
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true,"  is  a  sufficient  verification.    Sarnes  v.  Tripp j  4  AbJ^.  232  ; 
Radway  v.  Mather^  5  Sandf.  664. 
Section  3.  Specifying  the  form  of  allegations  in  pleading. 

There  are  two  modes  of  stating  matters  in  a  pleading  recognized 
by  the  Code.  The  one  is  an  absolute  or  unqualified  averment. 
As  to  this,  the  verification  must  be  to  the  eflFect  that  it  is  true  to 
the  party's  knowledge.  The  other  mode  is  on  information  and 
belief,  and  as  to  this,  the  verification  must  be  to  the  effect  that 
the  party  believes  it  to  be  true.  Harnes  v.  Tripp^  4  Abb.  232 ; 
Radway  v.  MaiJier^  6  Sandf.  654.  See  Robb  v.  Longmuir^  15 
Abb.  326  ;  S.  C,  24  How.  49 ;  Kinkaid  v.  Kipp,  1  Duer,  692 ; 
S.  C,  11  N.  T..  Leg.  Obs.  313.  Thus,,  it  is  insufficient  to  swear 
that  a  pleading  ''  is  true,  except  as  to  the  matters  therein  stated," 
etc.  It  should  state  that  it  is  true  *'  to  the  knowledge"  of  the 
affiant.  Sexauer  v.  Brovm^  10  Abb.  N".  S.  335 ;  S.  C,  3  Daly, 
405 ;  Williams  v.  Riel,  11  How.  374 ;  S.  C,  5  Duer,  601 ;  Tib- 
halls  V.  Selfridge^  12  How.  64.  So  an  affidavit  that  a  pleading 
"is  substantially  true  of  the  deponent's  own  knowledge,"  is  an 
insufficient  verification,  as  it  fails  to  distinguish  between  what  is 
true  and  what  is  false.  Waggoner  v.  Brovyn^  8  How.  212.  So 
an  affidavit  by  a  party  that  a  pleading  is  true,  to  the  best  of  his 
knowledge  and  belief,  is  insufficient^  as  failing  to  show  that  the 
affiant  had  any  knowledge. 

But  it  frequently  happens  that  the  allegations  of  a  pleading 
are  made  partly  on  personal  knowledge  and  partly  on  informa- 
tion and  belief.  In  such  case,  the  pleader  should  use  the  entire 
verification  given  in  the  Code.  The  effect  and  true  construction 
of  the  verification  in  such  cases  is  that,  so  far  as  the  matters  in 
the  pleading  are  within  the  knowledge  of  the  deponent,  they 
are  true,  and  as  to  the  residue,  he  is  either  informed  or  believes 
them  to  be  true.     Truscott  v.  Dole^  7  How.  221. 


ARTICLE  IV. 

VERIFICATION  BY  AGENT,  OFFICER  OR  GUARDIAN. 

Section  1.  When  a  verification  by  an  agent  or  attorney  is  allow- 
able. 

a.  In  general.  The  Code  provides  that  a  pleading  may  be 
verified  by  the  agent  or  attorney,  if  the  action  or  defense  be 
founded  upon  a  written  instrument,  for  the  payment  of  money 
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only,  and  sach  instrnment  be  in  the  possession  of  the  agent  or 
attorney,  or  if  all  the  material  aUegations  of  the  pleading  be 
within  the  personal  knowledge  of  the  agent  or  attorney.  Code, 
§  157.  The  provisions  of  the  Code  in  respect  to  verification 
may  be  analyzed  as  follows :  The  pleading  shonld,  generally 
speaking,  be  verified  by  the  parly,  if  within  the  connty  where 
the  attorney  resides ;  if  not,  it  may  be  verified  by  the  attorney. 
It^ay  also  be  verified  by  the  attorney,  whether  the  party  is 
within  the  county  or  not,  when  the  action  is  based  on  a  written 
instrument,  in  the  possession  of  the  attorney,  or  when  the 
attorney  has  personal  knowledge  of  all  the  material  allegations 
of  the  pleading.  Stannard  v.  Mattice,  7  How.  4;  Smith  v. 
JiosenihaUy  11  id.  442 ;  Soutter  v.  Mather ,  14  Abb.  440 ;  Fitch  v. 
BigeloWy  5  How.  237 ;  S.  C,  3  Code  R.  216 ;  Treadwell  v.  Fas- 
setty  10  How.  184 ;  Hubbard  v.  NaMonal  Protection  Ins.  Co.^  11 
id.  149 ;  Boston  Locomotive  Works  v.  Wright^  15  id.  253. 

6.  Character  of  the  agency.  The  mere  fact  that  a  person  is 
agent  for  another,  for  some  purpose,  will  not  qualify  such  agent 
to  verify  all  complaints  or  answers  for  his  principal.  The  char- 
acter of  an  agency,  that  will  qualify  an  agent  to  verify  a 
pleading,  in  an  action  not  founded  upon  an  instrument  for  the 
payment  of  money,  must  be  such  as  would  ordinarily  bring  all 
the  material  allegations  of  the  pleading  within  his  personal 
knowledge.  He  must  have  acted  as  a  substitute  for  his  princi- 
pal in  the  transactions  in  question,  and  have  derived  his  knowl- 
edge of  the  truth  of  the  allegations  of  the  pleadings  by  having 
been  a  party  in  fact  to  the  matters  in  controversy.  Boston  Loco- 
motive Works  V.  Wrighiy  15  How.  253. 

c.  Requisites  of  such  verification.  The  only  restraint  upon 
the  absolute  right  of  an  agent  or  attorney  to  verify  an  answer  or 
complaint,  in  the  cases  where  verification  by  either  is  allowable, 
is  contained  in  the  requirement  of  the  Code,  'Hhat  when  the 
pleading  is  verified  by  any  person  other  than  the  party,  he  shall 
set  forth  in  the  afiidavit  his  knowledge  or  the  grounds  of  his 
belief  on  the  subject,  and  the  reason  why  it  is  not  made  by  the 
party."  Code,  §  157 ;  Boston  Locomotive  Works  v.  Wright^  15 
How.  253.  Under  this  requirement  the  attorney,  verifying  a 
pleading  in  an  action  on  a  written  instrument,  must  state  that  he 
has  possession  of  the  instrument  described  in  the  pleading ;  that 
it  is  inconvenient  for  any  or  some  reason  to  procure  the  verifica- 
tion of  the  party ;  he  must  also  state  what  knowledge  he  has,  if 
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any,  or  ground  to  believe  that  the  written  instrument  was  given 
by  the  adverse  party,  or  that  he  knows  the  signature  of  such 
party,  or  £hat  the  party  has  admitted  it  to  be  his,  or  any  appro- 
priate  fact  connected  with  the  subject-matter  of  the  litigation. 
Slight  reasons  are  sufficient.  Boston  Locomotive  Works  v. 
WrigMj  15  How.  253 ;  Meads  v.  Oleasony  13  id.  309 ;  Sautter  v. 
Mather^  14  Abb.  440 ;  Wheeler  v.  Ghesley^  id.  441 ;  People  v. 
AUen,  14  How.  334  ;  Sank  of  the  State  of  Maine  v.  Buel^  id. 
311 ;  Hivbhard  v.  Naiional  Protection  Ins.  Co.^  11  id.  149. 
.  But  in  the  other  class  of  actions  and  defenses,  not  founded 
upon  written  instruments  for  the  payment  of  money,  but  in 
which  ^'all  the  material  allegations  of  the  pleading  are  within 
the  personal  knowledge  of  the  agent  or  attorney,"  such  agent  or 
attorney,  in  making  the  verijfication,  must  set  forth  his  character 
as  agent,  and  the  nature  of  his  agency,  so  as  to  show  that  his 
knowledge  grew  out  of  or  pertained  to  his  business  or  trust ; 
and  must  also  set  forth  his  knowledge  or  the  grounds  of  his 
belief  in  respect  to  the  allegations  of  the  pleading,  and  why  it 
was  not  verified  by  the  party.  Boston  Locomotive  Works  v. 
Wright,  15  How.  253. 

Section  2.  Yeriflcation  by  guardian.  The  verification  of  a 
guardian  of  an  infant  plaiiiLtijOf  or  defendant  is  the  same,  in 
all  its  general  features,  as  a  verification  by  a  party.  For  the 
purpose  of  verification,  the  guardian  may  be  regarded  as  a 
party ;  and  it  is  in  that  capacity  that  he  verifies,  and  not  in 
that  of  agent  or  attorney.  Anable  v.  Andble,  24  How.  92.  It  is, 
therefore,  unnecessary  that  the  verification  should  set  forth  the 
grounds  of  the  guardian's  belief  in  the  truth  of  the  all^ations 
of  the  pleading. 

Section  8.  Yeriflcation  by  officer  of  corporation.  The  rule 
applied  to  the  verification  by  a  guardian  is  also  applicable 
to  the  verification  of  a  pleading  by .  an  officer  of  a  corpora- 
tion. The  verification  of  the  officer  in  such  cases  is  the  veri- 
fication of  the  party,  and  it  is  not  requisite  that  it  should 
contain  the  grounds  of  belief  or  source  of  knowledge  of  the 
person  verifying.  OlavJbensklee  v.  Hamburgh  and  American 
Packet  Co.,  9  Abb.  104. 
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When  the  yeiification  of  the  complaint  is  defective. 


ARTICLE  V. 

PBOCEEDINOS  WHEK  TBBI7ICATI0K  IS  DEFSCTIVB. 

Section  1.  Wli^n  the  Terifleatlon  of  the  eomplaiiit  is  defeetlye. 

When  a  complaint,  served  in  an  action,  is  defectively  verified, 
the  party  by  whom  it  is  received  may  treat  it  as  unverified  and 
serve  an  unverified  answer.  Quin  v.  Tilton^  2  Duer,  648 ;  Wil- 
liams V.  Hielj  5  id.  601 ;  S.  C,  11  How.  374 ;  Strauss  v. 
ParlceTy  9  id.  342.  As  a  verification  is  no  part  of  a  complaint, 
a  plaintij9r,  after  having  served  an  unverified  complaint  and 
received  an  unverified  answer,  cannot  compel  the  defendant  to 
verify  his  answer  by  serving  as  an  amended  complaint  a  copy 
of  the  original,  regularly  verified.  George  v.  McAvoy^  6  How. 
200 ;  S.  C,  1  Code  E.  N.  S.  318.  See  White  v.  BeriTiett,  7 
How.  59. 

Section  2.  When  an  answer  is  defectively  verified.  When  an 
answer  to  a  verified  complaint  is  .defectively  verified,  the 
plaintiff  may  return  it  with  a  statement  of  his  reason  for  so 
doing,  and  proceed  as  if  no  answer  had  been  served.  'Strout  v. 
OurraUj  7  How.  36 ;  Sexauer  v.  BoweUj  3  Daly,  405 ;  S.  C,  10  Abb. 
N.  S.  336.  But  this  practice  should  not  be  resorted  to  unless 
the  verification  is  so  clearly  defective  that  the  attorney  is  willing 
to  take  the  risk  of  treating  it  as  insuflBicient.  Wilkin  v.  Oilman^ 
13  How.  225.  If  there  is  any  doubt  about  the  sufficiency  of  the 
verification,  the  better  course  is  to  receive  it  without  objection, 
lb.  If  the  plaintiff  deem  it  expedient  to  test  its  sufficiency,  he 
may  move  to  set  aside  the  answer  for  want  of  proi)er  verifica- 
tion. Wolcott  V.  Winston^  8  Abb.  422 ;  Tibballs  v.  Selfridge^ 
12  How.  64.  Or  he  may  test  its  sufficiency  by  a  motion  for 
judgment  for  want  of  an  answer.  Moloney  v.  DowSj  2  Hilt. 
247 ;  affirming  S.  C,  15  How.  261. 

When  the  complaint  is  verified,  and  the  defendant  seeks,  by 
serving  a  verified  answer,  to  compel  the  plaintiff  to  serve  a  veri- 
fied reply,  a  defect  in  the  verification  will  simply  defeat  this 
design,  and  extend  to  the  plaintiff  the  right  to  serve  an  unveri- 
fied reply. 

Section  3.  Whta  reply  is  defectively  verified.  A  reply  to  a 
verified  answer  must  be  verified  also.  And  if  the  veri- 
fication is  defective,  the  remedy  of  the  defendant  is  to  return 
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the  pleading  and  move  to  dismiss  the  action  for  want  of  prose- 
cution. 

Section  4.  Waiyer  of  defects  in  yeriflcatlon.  Where  a  party 
seeks  to  take  advantage  of  defects  in  the  verification  of  his 
adversary' s  pleadings  he  must  act  at  once  or  his  delay  will  be 
construed  as  a  waiver  of  such  defects.  HvXi  v.  Ball^  14  How. 
305 ;  White  v.  Cvmmings^  3  Sandf.  716 ;  S.  C,  1  Code  E.  N.  S.  107. 


CHAPTER  VIII. 

COPY  OF  ACCOUNIS. 

ARTICLE  I. 

DEKAKB  OF  ACCOUNT. 

Section  1.  Demand^  how  made.  Where  a  party  has  availed 
himself  of  the  brief  form  of  pleading  an  acconnt,  authorized  by 
section  158  of  the  Code,  and  the  adverse  party  desires  that  a  full 
statement  of  the  claim  shall  be  incorporated  in  the  pleadings,  or 
famished  in  time  to  enable  him  to  prepare  for  trial,  he  may,  by 
a  proper  demand,  compel  the  party  pleading  the  account  to 
serve  a  copy  of  the  same  upon  him  within  ten  days  from  the 
date  of  the  demand.  This  demand  must  be  made  in  writing. 
Code,  §  168. 

Section  2.  Demand^  when  made.  The  demand  may  be  made  at 
any  time  after  the  service  of  the  pleading  containing  a  general 
statement  of  the  account,  and  before  trial.  Tates  v.  Bigelow^  9 
How.  186.  But  as  the  adverse  party  has  ten  days  in  which  to 
serve  the  copy  of  the  account,  it  is  obvious  that  a  demand  made 
less  than  ten  days  before  trial  would  be  inoperative  unless  a  stay 
of  proceedings,  until  such  copy  is  served,  is  also  obtained. 

Section  3.  Effect  of  demand.  The  effect  of  this  demand  is  to 
compel  the  adverse  party  to  serve  a  copy  of  the  account  within 
the  time  specified  by  the  statute,  or  to  be  precluded  from  giving 
evidence  under  the  pleading  in  respect  to  the  account  set  forth 
therein.  Code,  §  158.  This  is  in  effect  equivalent  to  striking  the 
account  from  the  pleadings.    Kellogg  v.  Paine^  8  How.  329. 

ARTICLE  II. 

FOBM  OF  kCCOTTST. 

Section  1.  Contents  of  a  copy  of  an  account*    The  copy  of  the 

account  served  on  the  party  demanding  the  same  should  specify 

the  several  items  of  the  claim  with  all  practicable  particularity, 

and  should  give  the  date,  amount  and  general  character  of  each 

item.    Kellogg  v.  Paine^  8  How.  329.    It  is  not  necessary  to  give 
Vol.  n.— 44 


346  COPY  OP  ACCOUNTS. 

Verification  of  the  oopj  of  account. 

in  the  copy  of  the  acconnt  a  detailed  statement  of  the  sums 
received  from  the  adverse  party;  See  Williams  v.  8haw^  4 
Abb.  209. 

Section  2.  Teriflcation  of  the  copy  of  account.  If  the  plead- 
ing, of  which  the  account  is  a  part,  is  verified,  the  copy  of  the 
account  must  be  verified  also.  This  may  be  by  the  oath  of  the 
party  pleading  or  by  the  affidavit  of  his  agent  or  attorney,  if 
witMn  the  personal  knowledge  of  either.  If  the  affidavit  is 
made  by  the  agent  or  attorney,  it  must  be  to  the  effect  that  he 
believes  it  to  be  true.    Code,  §  158. 


ARTICLE  in. 

PBOOUaiNG  FUBTHER  ACOOUNT. 

Section  1.  When  farther  account  is  obtainable.  Whenever  a 
demand  has  been  made  for  a  copy  of  an  account,  and  a  copy 
has  been  served  which  is  for  any  reason  defective,  an  order  may 
be  made  requiring  a  further  account  to  be  delivered.  This  order 
may  be  made  by  the  court,  a  judge  thereof,  or  a  county  judge. 
Code,  §  158 ;  Kellogg  v,  Paine,  8  How.  329. 

Section  2.  Proceedings  to  obtain  order. 

a.  When  order  may  he  applied  for.  A  motion  for  an  order 
directing  a  further  account  may  be  made  at  any  time  before  the 
trial.     Taies  v.  Bigelow,  9  How.  186. 

ft.  Motion  papers.  No  motion  papers  need  be  served  on  the 
adverse  party  when  the  motion  is  based  solely  on  the  copy  of 
account  served. 

c,  Form  and  conterds  of  the  order.  The  order  directing  a 
farther  account  should  specify  the  particulars  in  which  the  copy 
served  was  defective.  Kellogg  v.  Paine,  8  How.  329.  In  equi- 
table actions  the  order  should  not  require  more  than  the  original 
order.    Mason  v.  Ring,  10  Bosw.  598. 

ARTICLE  IV. 

EFFECT  OF  COPY  OF   ACOOUNT. 

Section  1.  In  general.  In  respect  to  the  effect  of  a  copy  of 
account  on  the  trial,  the  same  rules  apply  that  govern  a  bill  of 
particulars.    The  evidence  must  conform  to  it  in  the  same  man- 
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ner  as  thongh  it  formed  a  part  of  the  original  pleading,  or  there 
will  be  a  variance. 

ARTICLE  V. 

KEGLECT  TO  SEEVB  ACCOUNT. 

Section  1.  Effect  of  neglect  to  serye  account.  If  the  party 
npon  whom  a  proper  demand  for  a  copy  of  an  account  has 
been  served  neglects  to  comply  with  the  demand,  all  evi- 
dence of  the  matters  contained  in  the  account  will  be  excluded 
on  the  trial.  Code,  §  158.  But,  if  any  account  is  delivered  in 
compliance  with  the  demand,  evidence  thereunder  cannot  be 
excluded  on  the  trial,  however  defective  may  be  the  account 
served.  The  remedy  of  the  party  making  the  demand  in  such 
case  is,  by  motion  for  an  order  for  a  further  account.  Kellogg 
v.  PaiTie^  8  How.  329. 

Section  2.  Proceedings  to  exclude  evidence.  In  case  of  the 
failure  of  the  party  to  comply  with  an  order  for  a  further  account, 
either  by  delivering  an  insufficient  account^  or  by  omitting  to 
deliver  any  account  at  all,  an  application  should  be  made  before 
the  trial  for  an  order  precluding  such  party  from  giving  evidence 
of  the  account  claimed  in  the  pleading.  This  is,  undoubtedly, 
the  better  practice,  although  the  motion  may;  be  made  on  the 
trial.    Kellogg  v.  Painey  8  How.  329. 


CHAPTER  IX. 

BILL  OP  PAETIOULABS. 

ARTICLE  I. 

IN  WHAT  OASES  BEQUIBED. 

Section  1.  When  obtainable. 

a.  In  general.  The  Code  provides  that  the  court  may,  in  all 
cases,  order  a  bill  of  particulars  of  the  claim  of  either  party  to 
be  furnished.    Code,  §  IfiS. 

Section  2.  When  not  obtainable. 

a.  Items  withinthekTwwUdge  of  party  applying.  To  the  gen- 
eral rule  that  the  court  may  order  a  bill  of  particulars  to  be 
furnished  by  either  party,  in  all  cases,  there  are  a  few  excep- 
tions. When,  from  the  nature  of  the  action,  it  appears  that  the 
party  seeking  the  bill  knows  as  well,  or  better  than  the  adverse 
party,  the  very  details  which  he  seeks,  an  application  for  an  order 
directing  a  bill  of  particulars  to  be  served  will  be  denied.  Young 
V.  DeMotty  1  Barb.  30;  BlacTciey.  Neilson^  6  Bosw.  681.  So 
where  party  applying  has  already  been  furnished  with  the  means 
of  obtaining  the  information  sought,  the  application  wiU  be 
denied.  Depew  v.  Zeal^  5  Duer,  663.  Thus,  in  an  action 
between  partners,  in  relation  to  the  partnership  affairs,  a  motion 
that  a  bill  of  particulars  be  furnished,  will  be  denied  where  the 
party  applying  has  previously  obtained  an  order  that  the  books 
and  papers  belonging  to  the  partnership  should  be  submitted 
for  his  inspection,  unless  it  is  shown  on  the  motion  that  the  par- 
ticulars sought  were  not  contained  in  the  books  inspected.  lb. 

b.  Actions  founded  on  torts.  As  a  general  rule,  a  plaintiff,  in 
an  action  founded  on  tort,  wUl  not  be  compelled  to  furnish  a 
bill  of  particulars  of  his  demand. 

Thus,  in  an  action  under  the  statute  to  recover  damages  for 
the  death  of  a  person  by  the  wrongful  act  of  another,  the  court 
will  not  require  the  plaintiff  to  give  a  detailed  statement  of  all 
the  items  of  his  demand,  which  might  properly  be  considered  in 
computing  the  amount  of  damages.  Murphy  v.  Kipp^  1  Duer, 
659.  But  in  an  action  for  a  conversion  of  i)ersonal  property, 
the  court  may,  in  its  discretion,  order  the  plaintiff  to  furnish  a 


BILL  OP  PARTICULARS.  349 

Application,  when,  to  whom,  and  how  made  —  Form  of  order. 

'  •  '  '  .   ■  ■  '— 

bill  of  partictQars  of  the  property  converted.  Blackie  v.  Neilson^ 

6  Bosw.  681.  See  Humphrey  v.  Cottleyou^  4  Cow.  64.  And  in 
general,  a  defendant  can  claim  a  bill  of  particulars,  as  a  rights 
only  where  an  account  is  set  out  in  the  pleadings.  In  all  other 
cases  the  granting  of  the  order  rests  in  the  discretion  of  the 
court.    Blackie  v.  NeiUon^  6  Bosw.  681 ;  Fullerton  v.  Oaylord^ 

7  Eob.  661. 

ARTICLE  n. 

APPLIOATIOK  FOB  OBDEB. 

Section  1.  AppUeatlon^  when  made.  An  order  for  a  biU  of 
particulars  may  be  made  at  any  time  before  the  trial,  and  on 
the  application  of  either  party.  But  when  the  application  is 
made  by  a  defendant,  after  issue  joined,  the  court  will  regard 
the  application  with  suspicion,  and  require  a  good  excuse  for 
the  delay.  Andrews  v.  Gleoelandj  3  Wend.  437.  See  CadwelZ 
V.  Ooodenoughj  2  Rob.  706 ;  S.  C,  28  How.  479 ;  3  Rob.  633. 

Section  2.  Application^  to  whom  made.  Under  the  old  practice 
the  order  could  be  made  by  a  judge  at  chambers,  and,  in  the 
absence  of  any  provision  of  the  Code  to  the  contrary,  it  may  be 
assumed  that  the  old  practice  is  still  in  force. 

Section  3.  How  made.  The  only  papers  necessary  on  the 
application  are  the  pleadings  sought  to  be  amplified  by  the 
bill.  If  the  defendant  desires  to  obtain  with  the  order  an  exten- 
sion of  time  to  plead,  he  should  present  to  the  court  an  affidavit 
of  merits.    Platl  v.  Tovmsendj  6  Duer,  668  ;  S.  C,  3  Abb.  9. 

ARTICLE  in. 

THE  OBDEB. 

Section  1.  Form  of  order.  The  order  directing  a  bill  of  par- 
ticulars to  be  furnished  may  be  in  the  alternative,  or  in  a  per- 
emptory form.  In  the  first  instance  the  order  should  be  in  the 
alternative  form,  directing  the  party  to  deliver  a  bill  of  partic- 
ulars on  a  specified  day,  or  show  cause  why  the  same  has  not 
been  done.  HooseveUv.  Oardinier^  2  Cow.  463;  Brewster  v. 
Sackett^  1  id.  671.  A  i)eremptory  order  in  the  first  instance 
will  be  irregular.  If,  on  the  day  specified,  no  good  cause  is 
shown,  and  no  bill  of  particulars  has  been  served,  the  court,  on 
proof  of  this  &ct,  will  make  the  order  absolute.  lb. 
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ction  2.  Effeet  of  the  order.  An  order  for  a  bill  of  par- 
ticalai*8  is  not,  in  itself,  a  stay  of  proceedings,  nor  will  it  have 
that  eflEect  unless  an  order  direct&ig  a  stay  is  inserted  therein. 
Yerinont  Academy  of  Medicine  v.  Landon,  2  Wend.  620.  Neither 
will  an  order  for  a  bill  of  particulars,  together  with  a  stay  of 
proceedings,  operate  per  se  to  extend  the  time  to  plead.  To 
have  that  eflTect  it  must  include  an  order  extending  the  time  to 
plead.    Plati  v.  Townsend,  3  Abb.  9  ;  S.  C,  6  Duer,  668. 

ARTICLE  IV. 

THE  BILL  OF  PAETICULABS. 

Section  1.  Form  of  the  bill.  A  bill  of  particulars  need  not  be 
in  any  particular  form.  Williams  v.  Allen,  7  Cow.  316.  It  is 
sufficient  if  the  adverse  party  can  gather  from  it,  with  reason- 
,  able  certainty,  the  evidence  to  be  offered  on  the  trial,  so  that 
there  can  be  no  mistake  as  to  the  preparation  to  be  made  to  resist 
the  claim.  Smith  v.  Sicks,  5  Wend.  48;  Seaman  v.  LoWy  4 
Bosw.  337. 

Section  2.  Contents  of  the  bill.  A  bill  of  particulars  should 
be  more  definite  and  specific  than  the  claim  set  forth  in  the  plead- 
ing. Wetmore  v.  Jenny s,  1  Barb.  53.  It  should  set  forth  with 
all  practicable  particularity  the  date,  amount,  and  general  char- 
acter of  each  item.  Kellogg  v.  Paine,  8  How.  329.  Time  is 
material  in  a  biU  of  particulars.  Quin  v.  Astor,  2  Wend.  577. 
If  the  precise  day  cannot  be  stated,  the  month  or  year  should  be 
designated.  Humphrey  v.  Cottleyou,  4  Cow.  54.  But  it  is  not 
necessary  that  the  bill  should  state  the  grounds  upon  which  the 
plaintiff  claims  to  recover,  but  only  to  point  out  the  items  and 
particulars  embraced  in  the  claim,  so  as  to  identify  them.  Sea- 
man V.  Low,  4  Bosw.  337.  Neither  need  it  give  the  names  of 
the  parties.  Oay  v.  Cary,  9  Cow.  44.  So  it  is  not  necessary 
to  state  the  credits  or  payments  made  to  the  party  demanding 
the  bill.  Ryckman  v.Haight,  15  Johns.  222  ;  Williams  v.  Shaw, 
4  Abb.  209.  Nor  is  it  necessary  to  set  forth  in  the  bill  any  por- 
tion of  a  claim  already  specifically  set  forth  in  the  pleadings. 
People  V.  Monroe  Common  Pleas,  4  Wend.  200.  So  when  an 
account  has  been  rendered,  it  is  sufficient  to  refer  to  it  generally 
in  the  bill  of  particulars,  without  re-stating  them.  Goodrich  v. 
Jamss,  1  Wend.  289.    See  Barnes  v.  Henshaw,  21  id.  426. 
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Section  3.  Amending  the  bill.  A  bill  of  particulars  may  be 
amended  on  application  to  the  courts  under  the  provisions  of 
section  173  of  the  Code.  This  power  belongs  to  the  court  exclu- 
sively, and  cannot  be  exercised  by  a  judge  at  chambers.  Fuller 
V.  SooseoeU^  4  Cow.  144.  Under  the  former  practice,  the  court 
allowed  a  plaintiff  to  amend  a  bill  of  particulars  after  the  cause 
had  been  tried,  a  new  trial  granted,  and  the  cause  twice  noticed 
for  trial  thereafter.    Spavm  v.  Veeder^  4  Cow.  503. 

ARTICLE  V. 

SBOOEEDIKGS  OK  KEGLEGT  TO  SERVE  A  BILL  OF  PAETIOULARS, 

Section  L  On  neglect  of  plaintiff. 

a.  Total  neglect  Under  the  former  practice,  if  a  plaintiff 
failed  to  obey  a  peremptory  order  to  serve  a  bill  of  particulars 
on  the  defendant,  the  defendant  might  move  for  judgment  of 
Tion  pros,  in  the  same  manner  as  for  want  of  a  declaration. 
Fleurot  v.  Dv/rand^  14  Johns.  329 ;  Brewster  v.  Sackett^  1  Cow. 
671.  The  equivalent  remedy,  under  the  Code,  would  be  a  dis- 
missal of  the  complaint  for  want  of  progress  in  the  action.  See 
Code,  §  274.  In  the  absence  of  any  provisions  of  the  Code, 
or  decisions  of  the  courts  to  the  contrary,  it  is  to  be  presumed 
that  this  would  now  be  the  proper  course  in  such  cases. 

ft.  Partial  compliance.  The  same  course  may  be  pursued 
when  the  bill  served  is  so  clearly  evasive  and  unsatisfactory,  as  to 
show  that  the  party  delivering  it  did  not  intend  to  comply  with 
the  judge's  order.  But,  as  a  general  rule,  if  the  bill  furnished  is 
insufficient,  the  party  should  apply  to  a  judge  at  chambers  for 
a  further  order,  and  if  no  bill  is  served  in  compliance  with  this 
order,  or  if  the  second  bill  served  is  also  defective,  the  party 
should  apply  for  an  order  dismissing  the  complaint.  Stanley  v. 
MiUard,  4  Hill,  50 ;  Purdy  v.  Warden,  18  Wend.  671. 

Section  2.  Neglect  of  defendants.  Where  a  defendant  has 
been  ordered  to  furnish  a  bill  of  particulars  of  a  set-off  or 
counter-claim,  but  has  neglected  to  comply  with  the  order,  the 
plaintiff  is  entitled,  on  application  to  the  court,  to  an  order  pre- 
cluding the  defendant  jfrom  giving  evidence  at  the  trial  of  such 
set-off  or  counter-claim.  Mercer  v.  Sayre,  3  Johns.  248.  The 
proceedings  to  obtain  this  order  have  been  given  in  connection 
with  proceedings  on  neglect,  to  serve  a  copy  of  account  »See 
ante^  p.  847. 
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SMtkm  3.  Olgeetioiis^  when  raised.  All  objections  to  the  want 
of  definitenees  in  a  bill  of  i»rticalars  must  be  raised  before 
the  trial.  If  a  cause  of  action  or  defense  is  embraced  in  a  bill, 
however  general  in  its  terms,  the  evidence  offered  in  support  of 
the  allegations  of  the  pleading  will  be  received  on  the  triaL  A 
party  dissatisfied  with  a  bill  of  particulars  should  move  for  an 
order  directing  a  farther  bilL  He  cannot  wait  until  the  trial  of 
the  cause,  and  then  raise  an  objection  to  the  sufficiency  of  the 
bill.    Ba/rnes  v.  HenshaWy  21  Wend.  426. 

ARTICLE  VI. 

EFFECT  OF  A  BILL  OF  PABTICXTLABS. 

Section  1.  Relation  of  bill  to  pleadings.  The  office  of  a  bill 
of  particulars  is  to  apprise  a  party  of  the  specific  demands  of 
the  adverse  party  when  the  pleadings  are  general,  and  leave 
uncertain  what  is  particularly  demanded,  either  in  the  complaint 
or  answer.  People  v.  Monroe  Common  Pleas^  4  Wend.  200 ; 
Drake  v.  Thayer^  6  Rob.  694.  The  bill  is  considered  and  con- 
strued as  an  amplification  of  the  pleading,  to  which  it  relates, 
and  in  that  sense  forming  a  part  of  it.  Bowman  v.  J^rle^  3 
Duer,  691 ;  Chrysler  v.  James^  1  Hill,  214 ;  Brown  v.  Williams^ 
4  Wend.  360,  368 ;  StarTcweaih^  v.  Kitae,  17  id.  20 ;  Gay  v- 
Caryy  9  Cow.  44 ;  Ryckman  v.  HaigJit^  15  Johns.  222.  Its  only 
effect  is  to  limit  title  testimony  to  the  items  contained  in  the  bill, 
and  to  prevent  the  introduction  of  J)roof  of  any  matters  not  so 
contained.  lb. ;  Kreiss  v.  Sdigman^  8  Barb.  439;  S.  C,  5  How. 
426. 

Section  2.  Tarlance  between  proof  and  bill.  As  the  object  of 
a  bill  of  particulars  is  to  prevent  a  surprise  on  the  trial,  a 
variance  between  the  proof  and  the  biU  will  be  disregarded,  if 
the  adverse  parsy  has  not  been  misled.  Thus,  if  the  bill  of  par- 
ticulars has  apprised  the  adverse  party  of  the  evidence  which  is 
to  be  offered,  so  that  there  can  be  no  mistake  as  to  the  preparation 
to  be  made  to  resist  the  claim,  the  court  will  not  permit  the  party 
furnishing  the  bill  to  be  prejudiced  by  a  variance  between  the 
bill  and  the  proof.  Smith  v.  Hicks^  5  Wend.  ^-^-Ihibois  v. 
Delaware  <fe  Hudson  Canal  Co,^  12  id.  334  ;  S.  C.  affirmed,  15  id. 
87 ;  McNair  v.  Gilbert^  3  id.  344 ;  Seaman  v.  LoWy  4  Bosw.  337. 


CHAPTER  X^ 

THE  COMPLAINT, 


AKTICLE  I. 

CAUSES  OF  AOnOK. 

Section  1.  What  constitutes  a  cause  of  action. 

a.  Definition  of  a  cause  of  action.  A  cause  of  action  is 
that  right  to  a  remedy  which  the  law  gives  to  a  party  injured  by 
the  wrongful  act  of  another.  Oumherland  Canal  Go.  v.  Sherman^ 
8  Abb.  243  ;  S.  C,  30  Barb.  169.  Or  as  it  is  sometimes  said,  the 
breach  ^f  duty  is  substantially  the  cause  of  action.  Bank  of 
Commerce  v.  RvUanA  and  Washington  H.  B.  Co.^  10  How.  1. 
See  Whitehead  v.  Bvffalo  and  Lake  Huron  JR.  JS.  Co.^  18  id. 
218. 

&.  Whai  constitutes  a  single  cause  of  auction.  All  injuries 
resulting  and  all  damages  accruing  from  a  single  wrong,  though 
at  different  times,  make  but  one  cause  of  action.  The  true  dis- 
tinction between  rights  of  action  which  are  single  and  entire  and 
those  which  are  several  and  distinct,  is,  that  the  former  immedi- 
ately arise  out  of  one  and  the  same  act  or  contract,  and  the  latter 
out  of  different  acts  or  contracts.  In  cases  of  tortei,  each  trespass, 
conversion,  or  fraud,  gives  a  single  right  of  action  however 
numerous  the  items  of  wrong  or  damage  may  be.  So  each  con- 
tract, express  or  implied,  affords  but  a  single  cause  of  action. 
A  contract  may  contain  several  stipulations  to  be  performed  at 
different  times,  and  on  the  breach  of  each  stipulation,  a  separate 
action  may  be  maintained.  But  this  forms  no  exception  to  the 
rule,  as  each  stipulation  is  in  the  nature  of  a  several  contract. 
8ecor  v.  Sturgis,  16  N.  Y.  (2  Smith)  548 ;  S.  C.,2  Abb.  69.  And 
where  there  has  been  an  account  for  goods  sold,  or  labor  per- 
formed, where  money  has  been  lent  to  or  paid  for  the  use  of  a 
party  at  different  times,  or  several  items  of  claim  spring  in  any 
way  from  contract,  the  question  as  to  whether  one  only,  or 
separate  rights  of  action  exist,  depends  wholly  upon  whether 
the  case  is  covered  by  one  or  by  separata  contracts.  The  several 
items  may  have  had  their  origin  in  one  or  in  seyeral  contracts. 
Vol.  II.— 45 
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But  in  order  to  merge  all  such  items,  where  they  arise  at  different 
times,  in  a  single  or  entire  demand,  or  cause  of  action,  there 
must  be  either  an  express  contract,  or  the  circumstances  must  be 
such  as  to  raise  an  implied  contract  embracing  all  such  items, 
lb.    See  Benderriagle  v.  Cocks^  19  Wend.  207. 

So  a  single  wrongful  act  may  entitle  the  party  injured  to  sev- 
eral distinct  remedies,  all  connected  with,  and  collateral  to,  the 
principal  remedy  to  which  such  party  is  entitled  in  redress  of 
the  injury  resulting  from  such  wrongful  act.  But  the  right  to 
these  auxiliary  remedies  will  not  have  the  effect  to  change  a 
single  cause  of  action  into  several  causes  of  action.  Thus,  an 
action  may  be  brought  in  which  the  relief  sought  is,  first,  the 
reformation  of  a  contract  on  the  ground  that  a  material  part  of 
the  agreement  was  omitted  by  mistake  ;  and,  second,  that  when 
such  contract  has  been  reformed  and  made  to  express  the  agree- 
ment intended  by  the  parties,  that  it  be  enforced  as  reformed. 
In  this  case,  but  a  single  cause  of  action  is  stated.  The  unwill- 
ingness or  refusal  of  the  defendant  to  perform  the  contract  as  it 
was  intended  to  be  made  by  the  parties,  is  the  wrongful  act 
which  renders  a  resort  to  the  court  necessary ;  first,  to  secure  the 
reformation  of  the  contract;  and,  second,  its  enforcement. 
O coding  v.  IPAUster^  9  How.  123.  See  Bidwell  v.  Astor 
Mutual  Ins,  Co.^  16  N.  T.  (2  Smith)  263.  So  an  action  may  be 
brought  to  set  aside  a  fraudulent  deed,  and  also  to  obtain  a 
decree  awarding  to  the  plaintiff  the  possession  of  the  prop- 
erty. In  this,  case  the  complaint  will  contain  but  a  single 
cause  of  action,  to  wit :  For  relief  against  the  deed  under  which 
the  defendant  fraudulently  obtained  possession.  Although  the 
complaint  seeks  to  accomplish  a  single  result  by  successive  opera- 
tions, this  will  not  change  the  character  of  the  cause  of  action. 
The  first  step  in  the  action,  the  setting  aside  of  the  fraudulent 
deed,  is  simply  the  means  of  obtaining  the  second,  the  posses- 
sion of  the  property.  Lattin  v.  McCarty^  41  N.  T.  (2  Hand) 
107;  reversing  S.  C,  17  How.  239;  8  Abb.  225;  PhiUips  v. 
Gorham,  17  N.  Y.  (3  Smith)  270.  So  where  a  party  delivers  a 
mortgage  to  another  under  a  mutual  agreement  that  it  shall  be 
disposed  of,  the  proceeds  ajgplied  to  the  payment  of  a  certain 
note  and  the  surplus  returned  to  the  former  holder  of  the  mort- 
gage, on  the  failure  of  the  other  party  to  return  the  surplus,  as 
agreed,  an  action  may  be  maintained  seeking  an  account  of  the 
proceeds  qt  the  mortgage  and  their  disposition,  and  also  the 
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payment  of  the  surplus,  and  the  cancellatiou  and  return  of  the 
note.  In  each  action,  the  complaint,  although  containing  three 
distinct  demands  for  relief,  contains  but  one  cause  of  action. 
Cahoon  v.  BanTc  of  Utica,  7  N.  Y.  (3  Seld.)  4S6 ;  S.  C,  7  How. 
401 ;  reversing  S.  C,  id.  134 ;  4  id.  423 ;  3  Code  E.  110.  So 
where  several  injuries  result  from  one  negligent  act,  a  complaint 
containing  a  demand  for  the  resultant  damages  contains  but  one 
cause  of  action.  Sowe  v.  PecJcham,  10  Barb.  656 ;  S.  C,  6  How. 
229 ;  1  Code  E.  N.  S.  381*  So  a  complaint  alleging  that  the 
defendant  has  committed  acts  of  waste,  and  threatens  to  commit 
more,  demands  as  relief,  damages  for  the  waste  already  com- 
mitted and  an  injunction  restraining  similar  acts  in  future,  con- 
tains but  a  single  cause  of  action.  Rodger 8  v.  Rodger s^  11  Barb. 
696.  And  in  general,  a  complaint  setting  forth  but  one  wrongful 
act,  or  a  breach  of  but  one  contract,  contains  but  one  cause  of 
action,  whether  the  relief  demanded  may  be  granted  directly,  or 
whether  it  is  necessary  to  first  grant  collateral  or  incidental  relief 
in  connection  with  that  demanded. 

Section  2.  When  a  cause  of  action  is  indivisible. 

a.  In  general.  A  single  cause  of  action  is  indivisible,  and 
cannot  be  made  the  subject  of  several  actions  ;  and,  if  several 
suits  are  brought  upon  an  entire  claim,  arising  either  upon  a  con- 
tract or  from  a  wrong,  the  pendency  of  the  first  may  be  pleaded 
in  abatement  of  the  others,  and  a  judgment  upon  the  merits  in. 
either  will  be  available  as  a  bar  in  the  other  suits.  But,  it  is 
only  entire  claims,  single  and  indivisible  in  their  nature,  which 
fall  within  this  rule.  And  in  order  to  make  a  judgment  in  one 
suit  available  as  a  bar  to  another,  the  cause  of  action  in  both 
must  be  identical.  Secor  v,  Sturgis^  16  N.  Y.  (2  Smith)  548 ; 
Erie  and  N.  Y.  R.  R.  v.  Patrick^  2  Keyes,  256.  Thus,  all  claims 
arising  under  a  single  contract,  and  due  at  the  commencement  of 
an  action,  form  a  single  and  indivisible  cause  of  action,  and  a 
judgment  on  the  merits  in  such  action  is  a  bar  to  any  further 
action  founded  on  such  claims.  lb. ;  OBeirne  v.  Lloyd^  43  N.  Y. 
(4  Hand)  248.  But,  because  several  stipulations  for  the  perform- 
ance of  several  acts  at  various  times  are  contained  in  one  instru- 
ment, it  does  not  follow  that  but  one  action  can  be  maintained 
*for  the  breach  of  all.  An  action  may  be  maintained  for  each 
successive  breach  of  each  stipulation  as  it  occurs,  as  each,  stipu- 
lation is  in  the  nature  of  a  separate  contract ;  and  it  is  only  such 
breaches  g^s  have  occurred  prior  to  the  con^mencement  of  the 
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action  that  are  merged  in  an  entire  and  indivisible  canse  of 
action.  lb. ;  Beach  v.  Orain^  2  N.  Y.  (2  Comst.)  86 ;  affirming 
S.  C,  2  Barb.  120 ;  JRtformed  Protestant  Dutch  Church  of  West- 
-field  V.  Brovm^  54  Barb.  191  ;  Mcintosh  v.  Lotim^  49  id.  560 ; 
Coggins  v*  BvlwinJde^  1  E.  D.  Smith.  434  ;  Benderruigle  v. 
CocIcSj  19  Wend.  207.  Bnt  when  the  performance  of  a  contract 
has  become  impossible  by  the  total  destruction  of  the  subject- 
matter  of  the  contract,  a  cause  of  action  arising  from  a  breach  of 
such  contract  is  entire  and  indivisible,  and  includes  all  fature  as 
well  as  all  past  breaches,  although  the  contract  is  by  its  terms 
continuing.  Msh  v.  Folley^  6  Hill,  54  ;  as  explained  in  Grain 
V.  Beach,  2  Barb.  120,  124. 

Section  3.  When  divisible. 

a.  By  consent.  The  rule  prohibiting  several  suits  upon  an 
entire  demand  is  designed  to  prevent  the  creditor  from  subject- 
ing the  debtor  to  the  costs  and  vexation  of  a  multiplicity  of 
suits.  But  when  the  parties  mutually  agree  to  divide  a  large 
demand  into  several  smaller  ones  the  reason  of  the  rule  no  longer 
exists,  and  a  judgment  upon  a  portion  of  the  demand  will  not 
bar  an  action  upon  the  remainder.  Cornell  v.  Cook,  7  Cow.  310 ; 
Sfecor  V.  SturgiSj  16  N*.  T.  (2  Smith)  548, 559 ;  O'Beirne  v. Lloy[d, 
43  N.  Y.  (4  Hand)  248. 

&.  By  assignment.  So  the  i)erson  holding  a  single  claim 
against  a  debtor  may  assign  parts  of  it  to  different  persons  and 
any  one  of  the  assignees  may  sue  in  equity  upon  his  portion  of 
the  demand.  Field  v.  Mayor  of  New  YorTc,  6  N*.  Y.  (2  Seld.) 
179.  But  in  such  action  the  other  assignees  should  be  made 
parties.  CooTc  v.  Oenesee  Mutual  Insurance  Co.,  8  How.  514, 
Where  several  persons  are  jointly  interested  in  the  money  which 
is  due  for  services  rendered,  or  for  money  which  is  due  on  some 
instrument,  all  the  parties  are  equally  and  jointly  interested  in 
the  whole  sum  and  every  part  of  it,  and  the  claim  cannot  be 
split  up  so  as  to  authorize  each  person,  or  his  assignee,  to  sue 
separately  for  such  share.  Coster  v.  N.  Y.  &  Erie  B.  B.  Co.,  6 
Duer,  43.     See  Code,  §  119. 

Section  4.  Election  between  different  causes  of  action. 

a.  In  general.  It  often  occurs  that  a  plaintiff  is  entitled,  at  his 
election,  to  maintain  either  of  several  different  forms  of  action  to 
obtain  redress  for  the  wrongful  act  of  the  defendant.  Thus,  he 
may  be  able  to  maintain  an  action  for  a  breach  of  contract,  or 
waiving  the  contract,  bring  an  action  of  tort.     Or  where  the 
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right  to  maintain  an  action  of  tort  exists,  he  may  waive  the  tort 
and  sue  upon  an  implied  contract.  A  judicious  election,  between 
the  different  forms  of  action  in  such  ca^es,  is  often  a  matter  of 
grave  importance.  The  plaintiff,  by  varying  his  form  of  action, 
cannot  change  the  l^al  rights  of  the  defendant,  but  he  may, 
by  an  injudicious  election  in  respect  to  the  form  of  the  action, 
render  a  recovery  of  no  effect  by  depriving  himself  of  remedies 
for  its  enforcement  to  which  he  would  be  otherwise  entitled,  or 
defeat  his  action  by  letting  in  defenses  that  under  a  different 
form  of  action  might  be  excluded.  See  CampheU  v.  Perkins^  8 
N.  Y.  (4  Seld.)  430 ;  Fish  v.  Ferris,  5  Duer,  49 ;  Doedl  v.  Wis- 
wall,  15  How.  128. 

h.  Waiving  coTvtract  and  suing  on  tort  In  determining 
whether  to  bring  an  action  upon  contract,  or  for  tort,  when  the 
right  of  election  exists,  the  plaintiff  should  consider  the  probable 
defenses  of  the  defendant,  the  probability  of  enforcing  a  judg- 
ment recovered  on  contract,  and  the  probable  advantage  of 
having  at  command  the  remedies  incident  to  actions  of  tort. 
The  cases,  in  which  a  contract  may  be  waived  and  an  action 
brought  in  tort,  are  very  numerous.  Thus,  where  a  sale  has 
been  procured  by  firaud,  no  title  passes,  and  the  vendor  still 
retaining  his  legal  title  to  the  goods,  may  rescind  or  disaffirm 
the  contract,  and  recover  the  goods  in  an  action  in  the  nature  of 
.replevin.  Nichols  v.  Michael^  23  N.  T.  (9  Smith)  264 ;  Morris 
V.  Rexford,  18  N.  T.  (4  Smith)  562 ;  Jessop  v.  Miller,  1  Keyes, 
321 ;  King  v.  Fitch,  id.  432 ;  Roth  v.  Palmer,  27  Barb.  652.  Or, 
if  this  course  is  not  advisable,  the  plaintiff  may  bring  trover, 
treat  the  contract  as  a  nullity,  and  consider  the  defendant,  not  as 
a  purchaser,  but  as  a  person  who  has  tortiously  obtained  posses- 
sion of  the  goods.  Nichols  v.  Pinner,  18  N.  Y.  (4  Smith)  295 ; 
Ash  V.  Pubnam,  1  Hill,  302 ;  Coman  v.  AUen,  21  How.  114. 
Nor  is  this  the  plaintiff's  last  resort.  He  has  still  an  election 
between  the  remedies  before  mentioned,  an  action  to  enforce  the 
o^ginal  contract,  and  an  action  for  damages  generally  for  the 
deceit  practiced  upon  him.  Hawkins  v.  Applehy,  2  Sandf.  421. 
But  the  remedies  thus  given  are  not  concurrent,  and  the  choice 
between  them  once  being  made,  the  right  to  follow  the  other  is 
gone  forever.  Thus  the  law  will  not  tolerate  such  an  absurdity 
as  a  seizure  of  goods  by  a  person  claiming  that  he  has  never 
sold  them,  and  an  action  by  the  same  person,  founded  upon  the 
sale  and  delivery  of  the  same  goods,  for  the  recovery  of  the 
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price.  Morris  v.  Bexford^  18  N.  Y.  (4  Smith)  552 ;  Bank  of 
BeloitY.  BeaU,  34  N.  Y.  (7  Tiff.)  473;  Kinney  v.  Eierrian,  2 
Lans.  492.  So,  where  a  cause  of  action  exists  against  one  who 
may  plead  the  defense  of  infancy,  it  is  important  to  determine 
whether  the  right  of  election  exists  between  an  action  on  contaact 
and  an  action  of  tort.  If  such  right  exists,  the  statement  of  fiEicts 
should  always  be  such  as  to  show  the  intention  of  the  pleader 
to  waive  the  contract  and  rely  on  the  tort,  as  the  plea  of  infancy 
is  a  perfect  defense  to  an  action  on  contract,  but  will  not  avail  in 
an  action  of  tort.  Msh  v.  Ferris^  5  Duer,  49 ;  Homer  v. 
Timing,  20  Mass.  (3  Pick.)  492;  OamphellY.  Stakes,  2  Wend. 
137;  Badger  v.  Phinney,  15  Mass.  359 ;  Ya^se  v.  Smith,  6  Cranch, 
230.  Thus,  if  an  infant  hires  a  horse  to  go  a  specified  distance, 
but  goes  beyond  the  point  agreed  upon,  the  owner  may  bring 
an  action  upon  the  contract  to  recover  for  the  use  of  the  horse. 
But  the  plea  of  infancy  would  be  a  perfect  defense  to  the  action- 
But  if  an  action  for  damages  is  brought  by  the  owner,  founded, 
not  upon  the  breach  of  contract  of  hiring,  but  upon  the  unlaw- 
ful conversion,  the  plea  of  infancy  is  no  defense.  Fish  v.  Ferris^ 
5  Duer,  49;  Homer  y.  Thwing,  20  Mass.  (3  Pick.)  492.  See 
Campbell  v.  Stakes,  2  Wend.  137 ;  Botch  v.  Hawes,  29  Mass. 
(12  Pick.)  135 ;  Lucas  v.  TrwmhuU,  81  Mass.  (16  Gray)  306.  So 
a  vendor  may  recover  back,  in  an  action  in  the  nature  of  reple- 
vin, goods  sold  to  an  infant  under  a  false  representation  of  the 
infant  that  he  was  of  age,  although  such  vendor  could  not 
recover  the  value  of  the  goods  sold  in  an  action  on  the  contract. 
Badger  v.  Phinney,  15  Mass.  359  ;  Wallace  v.  Morss, .  5  Hill, 
391.  But  it  is  a  well-settled  rule  that  a  cause  of  action,  arising 
substantially  on  contract,  though  infected  with  fraud,  cannot  be 
changed  into  a  tort,  in  order  to  charge  the  infant  by  a  change  of 
the  remedy.  People  v.  Kendall,  25  Wend.  399  ;  Campbell  v. 
Perkins,  8  N".  Y.  (4  Seld.)  430,  440 ;  Oreen  v.  Oreerbbarik,  2  Mar- 
shall, 485.  Or,  in  other  words,  where  the  substantial  ground  of 
action  rests  on  promises,  the  plaintiff  cannot,  by  changing  the 
form  of  action,  render  a  person  liable  who  would  not  have  been 
liable  on  his  promise.  Thus,  infancy  will  be  a  good  defense  to  a 
complaint  alleging  that  the  infant  procured  an  exchange  of 
horses  by  means  of  fraudulently  representing  the  soundness  of 
the  horse  exchanged.  lb.  See  also  Brown  v.  McCune,  5  Sandf. 
224. 
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c.  Waiving  tort  and  suing  on  coidract  But  when  the 
plaintiff  is  entitled  to  elect  between  different  fonns  of  action,  it 
is  not  always  advisable  to  Waive  the  contract  and  sne  in  tort.  On 
the  other  hand,  it  is  often  advisable  to  waive  the  tort  and  bring 
the  action  in  form  ex  contractu.  This  form  of  action  is,  in  some 
cases,  essential  to  a  recovery.  Thus,  where  one  tortiously  takes 
a  horse  and  uses  him,  and  then  returns  him  to  the  owner,  if  the 
wrong-doer  die,  the  only  remedy  against  the  executor  or  admin- 
istrator is  in  an  action  for  the  use  and  hire  of  the  horse.  Ha/m^ 
hly  V.  Trott,  Cowp.  375.  See  Doedt  v.  WiswaU,  15  How.  128. 
There  are  many  cases  in  which  a  plaintiff  may  waive  a  tort, 
and  thus  change  the*  form  of  his  action.  Thus,  where  a  person 
wrongfully  obtains  money  of  another,  he  creates  a  debt,  in 
respect  to  which  the  law  implies  a  promise  to  pay,  upon  which 
an  action  may  be  maintained  as  for  money  had  and  received. 
Byxhie  v.  Wood,  24  N.  Y.  (10  Smith)  607.  So  where  a  person 
fraudulently  obtains  goods  of  another,  the  vendor  may  waive 
the  tort  and  bring  an  action  for  goods  sold  and  delivered.  Moth 
V.  PaJmer,  27  B^b.  652  ;  Kayser  v.  Sichel,  34  Barb.  84 ;  S.  C 
affirmed,  33  How.  174,  3  Keyes,  120  ;  Camp  v.  PuIa^,  5  Barb. 
91 ;  Hinds  v.  Tweddle,  7  How.  278.  It  is  not  even  necessary 
that  there  should  have  been  any  contract  between  the  parties  to 
enable  one  to  waive  a  tort  committed  by  the  other,  and  bring  an 
action  ex  contractu.  Thus,  where  an  apprentice  is  seduced  from 
the  service  of  his  master,  the  tort  may  be  waived  and  an  action 
maintained  upon  an  implied  contract  to  pay  for  the  value  of  the 
services  of  the  apprentice.  Lightly  v.  Cloustony  1  Taunt.  112. 
So,  where  one  takes  the  goods  of  another  and  converts  them  to 
his  own  use,  without  the  consent  of  the  owner,  the  tort  may  be 
waived  and  an  action  maintained  for  the  price,  although  no  con- 
tract existed  between  the  parties.  BiU  v.  Davis,  3  N.  H.  384. 
The  waiver  of  a  tort  does  not  have  the  effect  to  restore  an  express 
contract  that  has  existed  between  parties  and  been  repudiated  for 
fraud,  but  leaves  the  parties  in  the  same  condition  as  if  no 
express  contract  had  been  made,  and  the  right  to  recover  depends 
not  upon  the  breach  of  the  contract,  but  upon  the  contract 
raised  by  implication  of  law  from  the  act  of  the  parties.  Poth 
V.  Palmer,  27  Barb.  652.  Thus,  in  cases  where  goods  have  been 
obtained  on  credit  through  the  fraudulent  representations  of  the 
vendee,  and  the  vendor  elects  to  disaffirm  the  contract,  waive  the 
tort,  and  sue  upon  the  implied  contract  of  the  vendee  to  pay  the 
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value  of  the  goods,  the  complaint  should  simply  allege  the  sale 
and  delivery  of  the  goods,  ajid  leav^e  the  rest  of  the  transaction 
to  come  out  on  the  trial  as  a  matter  of  evidence.  lb. ;  Wigand  v. 
Sichel,  3  Keyes,  120  ;  S.  C,  33  How.  174 ;  King  v.  Mtch,  1 
Keyes,  432  ;  Harpending  v.  Shoemaker^  37  Barb.  270.  The  com- 
plaint need  contain  no  allegations  of  fraud,  whether  stated  as 
issuable  facts  or  otherwise.    SeUar  v.  8(ige^  12  How.  631 . 

d.  Election  hetioeen  differerU  corvtrdcts.  It  often  occurs  that 
a  party  has  a  right  of  action  upon  either  of  two  contracts,  but 
not  upon  both,  and  in  such  cases  the  election  between  the  two 
contracts  becomes  a  matter  of  importance.  Thus,  where  a  note 
has  been  received  in  payment  of  a  debt,  the  creditor,  upon  the 
dishonor  of  the  note,  may  bring  an  action  upon  the  note  or 
upon  the  original  debt.  Cole  v.  SackeU^  1  Hill,  516 ;  Boies  v. 
Bosekrans,  37  N.  Y.  (10  Tiff.)  409 ;  S.  C,  4  Abb.  N.  S.  276 ;  4 
Trans.  App.  332.  So,  a  mortgage  creditor  may,  during  the  life- 
time of  the  mortgagor,  sue  either  upon  the  bond  or  foreclose  the 
mortgage.    JRooseveU  v.  Carpenter^  28  Barb.  426. 

So  where  a  debt,  barred  by  the  statute  of  limitations,  has  been 
revived  by  a  new  promise  in  writing,  the  creditor  may  sue  upon 
the  original  debt,  or  upon  the  new  promise.  Stearns  v.  Tappin, 
5  Duer,  294  ;  ffenry  v.  Boot,  33  N.  Y.  (6  Tiff.)  626.  But  when 
the  debt  has  been  extinguished,  as  by  a  release  under  seal,  or  a 
discharge  in  insolvency,  a  new  promise  does  not  revive  the  orig- 
inal debt  but  creates  a  new  one,  and  the  action  must  be  brought 
upon  the  debt  so  created.  lb.  ;  Depuy  v.  Swart,  3  Wend.  136 ; 
Sidden  v.  Van  Bensselaer,  id.  472 ;  Henry  v.  Boot,  33  N.  Y. 
(6  Tiff.)  626,  629. 

Where,  from  any  reason,  a  vendor  has  a  right  to  rescind  a 
contract,  he  may,  as  has  been  previously  shown,  sue  upon  the 
contract,  raised  by  implication  of  law  from  the  acts  of  the 
parties.  Both  v.  PaVmer,  27  Barb.  662 ;  Kayser  v.  Sichel,  34 
id.  84.  The  rule  of  pleading,  in  such  cases,  has  already  been 
discussed.     See  §  4,  ante,  356,  357. 

So,  where  a  special  agreement  has  been  wholly  performed,  so 
as  to  leave  a  simple  debt  or  duty  between  the  parties,  the  plain- 
tiff may  sue  either  upon  the  promise  to  pay,  implied  by  law,  or 
upon  the  express  agreement.  If  the  action  is  brought  upon  the 
implied  contract  the  complaint  need  not  allege  a  promise  to  pay, 
but  will  be  sufficient  if  it  states  facts  showing  the  duty  from 
which  the  law  implies  a  promise.    Farron  v.  Sherwood,  17  N.  Y. 
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(3  Smith)  227 ;  Moffet  v.  SacTceU,  18  N.  Y.  (4  Smith)  522  ;  Hosley 
V.  Slack,  28  N.  Y.  (1  Tiff.)  438 ;  S.  C,  26  How.  97. 

The  vendor  of  personal  property,  in  a  snit  against  the  vendee, 
for  not  taking  and  paying  for  the  property,  has,  ordinarily,  the 
choice  of  either  one  of  three  methods  to  indemnify  himself: 
(1)  He  may  store  or  retain  the  property  for  the  vendee  and  sne 
him  for  the  entire  purchase  price.  (2)  He  may  sell  the  property, 
acting  for  this  purpose  as  the  agent  of  the  vendee,  and  recover 
the  difference  between  the  contract  price  and  the  price  obtained 
on  such  resale ;  or  (3)  He  may  keep  the  property  as  his  own, 
and  recover  the  difference  between  the  market  price  at  the  time 
and  place  of  delivery  and  the  market  price.  Dustan  v.  McAn- 
d/rew,  4A  N.  Y.  (6  Hand)  72 ;  affirming  S.  C,  10  Bosw.  130. 

e.  Election  between  different  remedies  i7i  torts.  Where  goods 
have  been  wrongfully  taken  from  the  possession  of  another,  the 
injured  party  may  sue  for  the  recovery  of  its  possession,  or  for 
damages  for  its  conversion.  Ely  v.  EhU,  3  N.  Y.  (3  Comst.) 
606 ;  Barrett  v.  Warren,  3  Hill,  348 ;  Cummings  v.  Vorce,  id. 
282 ;  Rogers  v.  Arnold,  12  Wend.  30. 

f.  Election,  once  made,  conclusive.  The  importance  of  a 
careful  consideration  of  the  form,  in  which  it  is  most  advisable 
to  pursue  a  remedy,  arises  from  the  fact  that  an  election  once 
made  and  acted  upon  cannot  be  recalled  and  reconsidered. 

The  right  of  election  once  exercised  is  gone  forever.  The  right 
of  election  between  remedies  does  not  embrace  the  right  to 
employ  them  all,  either  at  the  same  time,  or  successively.  Morris 
V.  Rexford,  18  N.  Y.  (4  Smith)  552  ;  Kinney  v.  Kiernan,  2  Lans. 
492 ;  Bank  of  Beloit  v.  Beale,  34  N.  Y.  (7  Tiff.)  473. 

Section  5,  What  causes  of  action  may  be  joined. 

a.  In  general.  Under  the  Code,  the  plaintiff  may  unite  in  the 
same  complaint  several  causes  of  action,  whether  they  are  such 
as  under  the  former  practice  were  denominated  legal  or  equitable, 
or  both,  when  they  all  arise  out  of  (1)  The  same  transaction,  or 
transactions  connected  with  the  same  subject  of  action ;  (2)  Con- 
tract, express  or  implied  ;  or  (3)  Injuries,  with  or  without  force, 
to  person  and  property,  or  either ;  or  (4)  Injuries  to  character ; 
or  (5)  Claims  to  recover  real  property,  with  or  without  damages 
for  withholding  thereof ;  or  (6)  claims  to  recover  personal  prop 
erty,  with  or  without  damages  for  the  withholding  thereof ;  or  (7) 
Claims  against  a  trustee,  by  virtue  of  a  contract,  or  by  operation 

of  law.    But  the  causes  of  action  so  united  must  all  belong  to 
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one  of  these  classes,  and,  except  in  actions  for  the  foreclosure  of 
mortgages,  must  affect  all  the  parties  to  the  action,  and  not  re- 
quire different  places  of  trial,  and  must  be  separately  stated. 
Code,  §  167. 

&.  Legal  arid  equitable  demands.  It  is  well  settled  by  the 
language  of  the  Code,  and  the  construction  placed  upon  it  by 
the  courts  of  last  resort,  that,  in  determining  whether  several 
causes  of  action  may  be  joined  in  the  same  complaint,  it  is  no 
longer  necessary  to  consider  whether  they  are  legal  or  equitable 
in  their  nature,  but  that  when  a  party  has  demands  of  both  a 
legal  and  an  equitable  nature  against  the  same  person,  they  may 
be  enforced  in  the  same  action,  if  otherwise  consistent  with  the 
rules  prescribed  for  the  joinder  of  actions.  LaUin  v.  McCarty, 
41  N".  Y.  (2  Hand)  107  ;  Gridley  v.  Gridley,  24  N.  Y.  (10  Smith) 
130 ;  PUUips  V.  Gorham,  17  N.  Y.  (3  Smith)  270 ;  Emery  v. 
Pease,  20  N.  Y.  (6  Smith)  62;  Cole  v.  Reynolds,  18  N".  Y. 
(4  Smith)  74, 

0.  Claims  arising  out  of  the  same  "transa^stion.  The  Code 
provides  that  the  plaintiff  may  unite  in  the  same  complaint 
several  causes  of  action,  where  they  all  arise  out  of  the  same 
transaction,  or  transactions  connected  with  the  same  subject  of 
action.  Code,  §  167.  It  is  somewhat  difficult  to  determine  the  pre- 
cise extent  and  boundaries  of  this  provision  of  the  Code.  The 
language  used  is  indefinite  and  vague,  and,  to  the  last  degree,  diffi- 
cult of  construction.  Two  difficulties  present  themselves  at  the 
outset.  1st.  What  is  meant  by  the  word  "transaction ;"  and,  2d. 
What  is  the  meaning  and  office  of  the  words  "  subject  of  action," 
as  used  in  the  section  cited  ?  The  word  *  transaction"  is  used 
in  section  150  of  the  Code  in  connection  with  the  word  "  contract^" 
and  was  evidently  there  employed  to  give  to  the  section  a  broader 
and  more  extensive  application,  than  could  be  given  if  the  word 
"  contract "  only  had  been  used.  The  word,  as  there  used,  has  been 
construed  to  mean  those  dealings  or  business  matters  which, 
although  not  necessarily  conducted  in  pursuance  of  any  contract, 
would  still  entitle  a  party  to  a  remedy  in  an  action  ex  corttractu. 
Barhyte  v.  Hughes,  33  Barb.  320.  See  Xenia  Brandt  Bank  v. 
Lee,  7  Abb.  372,  S.  C,  2  Bosw.  694.  This  construction,  as 
applied  to  section  167  of  the  Code,  would  prohibit  the  joinder  of 
two  causes  of  action  founded  on  tort,  unless  they  fell  within  the 
provision  of  subdivision  third  of  that  section.  Henderso7i  v.  Jack- 
son, 2  Sweeny,  324,  337;  S.  C,  40  How.  168;  9  Abb.  N.  S.  293. 
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Thus,  it  would  be  improper  to  join  in  the  same  complaiat  an  action 
for  an  injury  to  the  person,  and  an  action  for  injury  to  the  charac- 
ter. Anderson  v.  Hill^  53  Barb.  238.  In  the  case  last  cited  the 
defendant  assaulted  the  plaintiff,  and,  in  the  very  act  and  instant 
of  the  assault,  denounced  the  plaintiff  as  a  thief.  Not  only  were 
the  assault  and  slander  simultaneous,  but  they  originated  in  the 
same  motive.  Yet  it  was  decided  that  an  action  of  assault  and 
an  action  of  slander  could  not  be  joined,  on  the  ground  that  they 
could  not  be  said  to  arise  out  of  the  same  transaction,  since  the 
facts  constituting  the  one  cause  of  action  were  essentially  differ- 
ent from  those  constituting  the  other  cause  of  action.  This  case 
comments  upon  and  expressly  overrules  the  parallel  case  of 
Brewer  v.  Temple^  16  How.  286.  This  construction  and  application 
of  section  167  is  possibly  in  coniiict  with  the  construction  given  to 
the  same  in  the  court  of  appeals  to  the  effect  that  the  section  is 
remedial  and  beneficial  in  its  character,  and  should  be  liberally  con- 
strued. Gridley  v.  Gridley,  24  N.  Y.  (10  Smith)  130,  136.  It  is 
sometimes  difficult  to  determine  when  several  causes  arise  out  of 
the  same  transaction.  In  determining  this  question  regard  should 
be  had  to  the  identity  or  relation  of  the  facts  out  of  which  each 
cause  of  action  arose,  rather  than  to  the  identity  of  the  time  in 
which  such  causes  of  action  sprang  into  existence.  Anderson 
V.  HiU,  63  Barb.  238. 

In  actions  not  founded  on  tort  the  construction  of  the  subdi- 
vision is  more  clear.  The  word  ''  transaction,"  where  the  mat- 
ter in  controversy  arises  out  of  contract,  must  be  construed  as 
embracing  the  whole  proceedings,  from  the  commencement  of 
the  negotiations  between  the  parties  to  the  termination  of  the 
contract  by  its  performance  or  breach.  Rohinson  v.  Flinty  16 
How.  240  ;  S.  C,  7  Abb.  393,  note  ;  Adams  v.  BisseU,  28  Barb. 
382.  See  Xenia  Branch  Bank  v.  Lee,  7  Abb.  372  ;  S.  C,  2 
Bosw.  694.  Under  this  construction  the  plaintiff  may  unite 
causes  of  action  arising  on  contract  with  causes  of  action  arising 
out  of  a  tort,  if  they  each  spring  from  the  same  transaction.  lb. 
Thus,  a  cause  of  action  for  a  breach  of  contract  may  be  united 
with  a  cause  of  action  for  damages  to  property  intrusted  to  the 
contractor  to  enable  him  to  perform  his  contract.  Badger  v. 
Bemdiet,  4  Abb.  176  ;  S.  C.  affirmed,  1  Hilt.  414.  See  Fern  v. 
VanderbiUy  13  Abb.  72, 75.  So,  a  cause  of  action  against  a  carrier 
for  loss,  waste,  or  wrongful  conversion  of  the  goods  intrusted  to 
his  care,  may  be  joined  with  a.  claim  to  recover  back  a  sum  over- 
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paid  to  snch  carrier  on  account  of  the  freight  of  snch  goods. 
Adams  v.  Bissdl^  28  Barb.  382.  So,  a  cause  of  action  against  a 
constable  for  neglect  to  return  an  execution  according  to  its 
requirements  may  be  joined  with  a  cause  of  action  for  keeping 
and  detaining  money  received  thereon.  Moore  v.  Smithy  10  How. 
361.  So,  a  plaintiff  may  unite  a  claim  for  damages  for  false  repre- 
sentations by  which  he  was  induced  to  enter  into  a  contract,  with 
a  claim  for  damages  for  a  breach  of  such  contract.  Robinson  v. 
Mint,  16  How.  240.  See  S.  C,  58  Barb.  100, 113.  But  this  rule 
of  joinder  must  be  taken  in  connection  with  the  rule  that  only 
such  causes  of  action  can  be  united  as  are  consistent  with  and 
not  such  as  are  contradictory  to  each  other.  Brown  v.  AsJibough, 
40  How.  226  ;  Sweet  v.  Ingerson,  12  id.  331  ;  Anderson  v. 
HiU,  53  Barb.  238,  246  ;  Smith  v.  HaUocJc,  8  How,  73  ;  Spring- 
steed  V.  Lawson,  14  Abb.  328,  23  How.  302.  See  Quirvtard  v. 
Newton,  5  Rob.  72,  80  ;  Henderson  v.  Jackson,  9  Abb.  N.  S.  293, 
303  ;  S.  C,  40  How.  168  ;  2  Sweeny,  324.  In  all  cases,  in  which 
a  cause  of  action  for  a  tort  is  joined  with  a  cause  of  action  on 
contract,  there  can  be  but  one  judgment  and  one  execution  ;  and, 
by  such  joinder,  the  plaintiff  waives  his  right  to  any  form  of 
execution  other  than  against  the  property  of  the  defendant. 
Brown  v.  Ashhough,  40  How.  226,  245  ;  Robinson  v.  Flint,  16 
id.  240  ;  Anderson  v.  Hill,  53  Barb.  238,  244. 

It  should  also  be  remembered  that  when  the  pleader  attempts 
to  unite  in  a  complaint  several  causes  of  action  that  could  not  be 
joined  unless  arising  out  of  the  same  transaction,  it  is  indispen- 
sable that  the  facts  showing  that  the  several  causes  so  arose 
should  be  set  forth  in  the  complaint.  A  bare  averment  that  the 
causes  of  action  arose  out  of  the  same  transaction  will  be  insuf- 
ficient.   Mynn  v.  Bailey,  50  Barb.  73. 

The  concluding  words  of  subdivision  1  of  section  167  are  some- 
what diflcult  to  construe.  When  a  complaint  sets  forth  several 
causes  of  action,  each  of  which  is  a  separata  and  distinct  plead- 
ing, it  is  not  easy  to  determine  what  is  the  *'  subject  of  action  " 
with  which  these  transactions,  out  of  which  the  several  causes  of 
action  arose,  must  be  connected.  There  is  good  authority  for 
construing  the  provision  as  authorizing  the  plaintiff  to  unite 
several  causes  of  action  against  the  same  party,  when  they  arise 
out  of  the  same  transaction,  and  to  reject  the  words,  "  or  trans- 
actions connected  with  the  subject  of  the  action,"  as  useless  or 
unmeaning  surplusage.    Adams  v.  Bissell,  28  Barb.  382,  386. 
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d.  Express  arid  implied  contracts.  All  causes  of  action  aris- 
ing upon  contracts  express  or  implied  may  be  united  in  one 
action.  Code,  §  167,  subd.  2.  Thus,  two  or  more  causes  of 
action  upon  express  contracts  may  be  joined  together  in  the 
same  complaint,  or  may  each  be  joined  with  an  implied  contract 
or  contracts  in  the  same  manner.  Bank  of  British  North 
America  v.  Suydam,  6  How.  379 ;  S.  C,  1  Code  R.  N.  S.  326. 
See  Union  Cotton  Manufactory  v.  LohdeU^  13  Johns.  462. 

e.  Injuries  to  person  or  property.  Causes  of  action  arising 
out  of  injuries  to  the  person  or  property,  whether  such  injuries 
were  accompanied  by  force  or  not,  may  be  joined  in  the  same 
complaint.  Code,  §  167,  subd.  3.  Under  the  old  rules  of  plead- 
ing, a  count  in  trover  could  not  be  joined  in  the  same  decla- 
ration with  a  count  in  trespass  m  et  armis.  Cooper  v.  Bissell^ 
16  Johns.  146.  The  reason  of  the  rule  was  founded  in  the 
distinct  character  of  the  judgment  in  actions  for  torts  committed 
with  force  and  violence,  and  actions  for  torts  which  imply  no 
force.  The  words  "with  or  without  force,"  as  used  in  section 
167  of  the 'Code,  were  intended  to  include  all  kinds  of  wrongs 
formerly  called  torts^  whether  accompanied  by  force  or  not ;  or, 
in  other  words,  to  abolish  the  old  rule  by  which  an  injured  party 
was  put  to  the  expense  and  trouble  of  bringing  two  suits  instead 
of  one  against  a  wrong-doer  for  two  different  violations  of  law 
to  his  injury.  CoUon  v.  Jones^  7  Rob.  164.  Thus,  as  fraud 
belongs  to  the  class  of  injuries  denominated  injuries  to  property, 
a  plaintiff  may  join  in  one  complaint  a  cause  of  action  for  deceit 
in  the  sale  of  property  to  him,  and  also  a  cause  of  action  for  the 
taking  and  conversion  of  personal  property.  Cleveland  v.  Bar- 
rowSj  59  Barb.  364.  So,  a  plaintiff  may  join  in  the  same  action 
with  assault  and  battery  any  other  injury  to  the  person.  ITowe 
V.  Peckham,  10  Barb.  656  ;  S.  C,  6  How.  229  ;  1  Code  R.  N.  S. 
381.  So,  since  the  amendment  of  1849,  causes  of  action  for 
injuries  to  property  may  be  joined  with  injuries  for  injuries  to 
person. 

/.  Injuries  to  character,.  The  fourth  class  of  actions  which 
may  be  joined  under  section  167  of  the  Code  are  those  which  arise 
out  of  injuries  to  character.  Thus,  causes  of  action  for  slander, 
libel  and  malicious  prosecution,  being  injuries  to  character,  may 
all  be  united  in  one  action.  Martin  v.  Mattison^  8  Abb.  3 ; 
HuU^.  Yreelandy  18  id.  182  ;  S.  C,  42  Barb.  543 ;  Watson  v. 
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Hazzard^  3  Code  R.  218.     See  Henderson  v.  Jax^ksoUy  9  Abb.  N. 
S.  299  ;  ^.  C,  40  How.  173  ;  2  Sweeny,  333. 

g.  Claims  to  recover  real  property.  So  the  pleader  may  unite 
in  the  same  complaint  several  canses  of  action  when  they 
all  arise  out  of  claims  to  recover  real  property  with  or  without 
damages  for  the  withholding  thereof,  and  the  rents  and  profits 
of  the  same.  Code,  §  167,  subd.  6;  Yandevoort  v.  OovZdy 
36  N.  Y.  (9  TiflF.)  639  ;  S.  C,  3  Trans.  App.  57.  But  it  is  optional 
with  the  plaintiff  whether  he  will  unite  a  claim  to  recover  real 
property  with  a  claim  for  damages  for  the  withholding  thereof, 
or  have  a  separate  action,  after  the  recovery  in  ejectment,  for 
damages.  lb. ;  Holmes  v.  Davis,  19  N.  Y.  (5  Smith)  488 ;  Idv- 
ingston  v.  Tanner,  12  Barb.  481.  See  HotcJiMss  v.  AvMirn  and 
Rochester  H.  H.  Co.,  36  id.  600 ;  Van  Alstine  v.  McCarty,  51 
id.  326. 

Ti.  Claims  to  recover  personal  property.  The  plaintiff  may 
unite  in  the  same  complaint  several  causes  of  action,  where  they 
all  arise  out  of  claims  to  recover  personal  property,  with  or  with- 
out damages  for  the  withholding  thereof.     Code,  §  lfi7,  subd.  6. 

i.  Claims  against  a  trustee.  Several  causes  of  action  or  claims 
against  a  trustee,  by  virtue  of  a  contract  or  by  operation  of  law, 
may  be  united  in  the  same  complaint.  Code,  §  167,  subd.  7. 
The  word  "trustee,"  as  here  used,  must  be  understood  as  em- 
bracing not  only  those  who  are  strictly  so  called,  but  also  trustees 
in  a  broader  sense  of  the  term,  as  executors,  administrators,  etc. 
Landau  v.  Lecy,  1  Abb.  376.  But  this  provision  of  the  Code 
does  not  •  authorize  the  joinder  of  a  cause  of  action  against  a 
trustee  in  his  representative  capacity,  witb  a  cause  of  action 
against  him  in  his  individual  capacity.  Smith  v.  Oeortner,  40 
How.  185 ;  McMahon  v.  Allen,  3  Abb.  89  ;  S.  C,  1  Hilt.  103 ; 
Landau  v.  Ler^y,  1  Abb.  376.  Nor  does  it  permit  the  joinder  ot 
causes  of  action  against  a  trustee  with  causes  of  action  against 
one  who  is  not  a  co-trustee.  Alger  v.  ScoviUe,  6  How..  131 ;  S. 
C,  1  Code  R.  N.  S.  303.  But  in  the  cases  in  which  such  improper 
joinder  has  been  made,  the  court  may,  in  its  discretion,  and  upon 
such  terms  as  may  be  just,  order  the  action  to  be  divided  into  as 
■  many  actions  as  may  be  necessary  to  the  proper  determination  of 
each  cause  of  action.  Code,  §  172 ;  Robinson  v.  Judd,  9  How. 
378  ;  Bass  v.  ComstocJc,  38  N.  Y.  (11  Tiff.)  21 ;  S.  C,  36  How. 
382  ;  6  Trans.  App.  22. 
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Section  6.  Requisites  of  joinder, 

a.  As  to  causes  of  action.  The  Code,  after  classifying  the 
canses«of  action  that  Toay  be  joined  in  the  same  complaint,  pro- 
vides that  the  causes  of  action  so  united  must  all  belong  to  one 
of  the  seven  classes  specified,  thus  forbidding  the  joinder  of  a 
cause  of  action  of  one  class  with  a  cause  of  action  of  another. 
Code,  §  167.  Thus,  a  cause  of  action  founded  on  tort  cannot  be 
united  with  a  cause  of  action  arising  on  contract,  unless  both 
fall  under  subdivision  one.  JFlynn  v.  Bailey^  50  Barb.  73; 
Bhle  V.  HaUer,  6  Bosw.  661 ;  S.  C,  10  Abb.  287.  So,  a  complaint 
cannot  join  a  cause  of  action  for  assault  and  battery  falling  under 
subdivision  3,  with  a  cause  of  action  for  slander,  falling  under 
subdivision  4.  ATiderson  v.  HiU^  53  Barb.  238.  The  eflFect  of  a 
disregard  of  this  rule  is  to  render  the  complaint  subject  to 
demurrer,  under  subdivision  6  of  section  144  of  the  Code,  and 
on  the  decision  of  the  demurrer  to  render  an  amendment  neces- 
sary  dividing  the  action  into  as  many  separate  actions  as  the 
several  causes  of  action  may  require,  and  on  such  terms  as  the 
court  may  impose,  as  provided  in  section  172  of  the  Code.  See 
Bass  V.  ComstocJc,  38  N.  Y.  (11  Tiflf.)  21 ;  S.  C,  36  How.  382 ;  6 
Trans.  App.  22. 

J.  As  to  parties  to  the  action.  It  is  equally  requisite  that  all 
the  causes  of  action  united  in  a  complaint,  except  in  actions  for 
the  foreclosure  of  mortgages,  should  aflfect  all  the  parties  to  the 
action.  Code,  §  167.  Thus,  it  is  not  allowable  to  join  a  cause 
of  action  arising  on  the  sole  liability  of  one  defendant,  with  a 
cause  of  action  arising  on  the  joint  liability  of  all  the  others. 
Barnes  v.  Smith,  1  Kob.  699 ;  S.  C,  16  Abb.  420 ;  Malone  v. 
Stilwell,  15  id.  421 ;  Wells  v.  Jewett,  11  How.  242 ;  Pulen  v. 
Reynolds,  22  id.  353.  So,  a  cause  of  action  against  one  defend- 
ant cannot  be  joined  with  a  cause  of  action  against  another 
defendant.  Hess  v.  Bvffalo  &  Niagara  Falls  B.  B.  Co.,  29 
Barb.  391 ;  PhaZen  v.  Dingee,  4  E.  D.  Smith,  379  ;  Palen  v. 
Lent,  5  Bosw.  713.  But  it  is  not  necessary  that  the  various 
causes  of  action  in  one  complaint  should  affect  all  the  parties 
equally.  It  is  enough  that  they  affect  all,  although  in  unequal 
degrees.     Vermeule  v.  Beck,  15  How.  333. 

c.  As  to  place  of  trial.  There  is  another  requisite  to  the 
joinder  of  several  causes  of  action  in  the  same  complaint,  viz., 
that  the  causes  of  action  so  united  must  not  require  different 
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places  of  trial.  Code,  §  167 ;  Dewey  v.  Ward^  12  How.  419, 
See  Place  of  trial. 

d.  As  to  staieTnervt  of  facts.  The  Code,  by  permittkig  the 
joinder  of  several  causes  of  action  in  the  same  complaint,  does 
not  authorize  the  pleader  to  combine  them  all  in  one  statement 
of  facts,  but  requires  that  each  shall  be  separately  stated.  Code, 
§  167 ;  Landau  v.  Le^y^  1  Abb.  376.  On  a  failure  to  comply  with 
this  rule  the  defendant  is  at  liberty  to  move  to  have  the  complaint 
made  more  definite  and  certain,  so  as  to  know  whether  the  plain- 
tiff means  to  rely  on  both  or  only  one  of  the  causes  of  action, 
and  if  on  one  only,  on  which  one.  Cotton  v.  Jones,  7  Rob.  164  ; 
Wood  V.  Anthony,  9  How.  78 ;  Quintard  v.  Newton,  5  Rob.  73. 
See  BassY.  Comstock,  38  N.  Y.  (11  Tiff.)  21 ;  S.  C,  36  How.  382  ; 
5  Trans.  App.  22 ;  Henderson  v.  Jackson,  2  Sweeny,  324 ;  S.  C, 
40  How.  168  ;  9  Abb.  N.  S.  293. 

Section  7.  Cllassifleation  of  actions.  Under  the  practice  inau- 
gurated by  the  Code,  the  classification  of  actions  is  important 
merely  as  a  question  of  convenience.  The  old  common-law  divis- 
ions and  nomenclature  of  action  are,  in  a  certain  sense,  rendered 
obsolete  by  the  new  practice  ;  and  while  it  may  not  be  advisable 
to  wholly  reject  the  names  by  whicli  actions  of  given  nature 
have  been  known  for  centuries,  and  substitute  in  their  place  the 
clumsy  titles  given  by  the  Code,  still  it  is  advisable  to  change 
the  old  classification  to  one  that  is  in  harmony  with  the  new 
practice.  The  following  classification  will  be  found  both  logical 
and  convenient : 

Mrst.  Actions  for  ordinary  relief 
Second.  Actions  for  special  relief. 

Under  the  first  division  may  be  placed, 

I.  Actions  for  liquidated  damages. 
II.  Actions  for  unliquidated  damages, 
m.  Actions  for  specific  property. 

These  three  divisions  may  be  subdivided  as  foUowB : 
I.  Actions  for  liquidated  damages. 

1.  On  express  contract. 

2.  On  implied  contracts. 
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II.  ActiorisforurUiquidateddaTriages. 

1.  On  breach  of  contract 

2.  On  wrongs  independent  of  contract^  viz. : 

a.  Injuries  to  property. 
6.  Injuries  to  the  person, 
e.  Injuries  to  the  character. 

IIL  Actions  for  specific  property, 

1.  Ejectment 

2.  Replevin. 

The  second  division  may  be  subdivided  as  follows: 

Second.  Actions/or  specialgeiirf. 

I.  Actions  relating  to  real  property, 
n.  Actions  relating  to  personal  properly, 
in.  Actions  relating  to  personal  rights. 
IV.  Actions  relating  to  public  office. 

ARTICLE  n. 

GENERAL  BULES  AS  TO  THE  OOMPLAIITC. 

Section  1.  What'  a  eomplalnt  must.eontain. 

a.  Oeneral  requirements.  The  Code  provides  that  a  com- 
plaint shall  contain 

(1)  TJie  title  of  the  cause  specifying  the  name  of  the  court 
in  which  the  action  is  brought,  the  name  of  the  county  in  which 
the  plaintiff  desires  the  trial  to  be  had,  the  names  of  the  parties 
to  the  action,  plaintiff  and  defendant 

(2)  A  plain  and  concise  statement  of  the  facts  constituting  a 
cause  of  action,  without  unnecessary  repetition. 

(3)  A  demand  of  the  relief  to  which  the  plaintiff  supposes  him- 
self entitled,  and,  if  the  recovery  of  money  be  demanded,  a  state- 
ment of  the  amount  claimed.    Code,  §  142. 

Section  2.  Caption. 

a.  Nome  of  court.  The  first  of  the  rules  given  by  the  Code  in 
relation  to  the  form  of  the  complaint  is,  that  it  shall  specify  the 
court  in  which  the  action  is  brought  Code,  §  142.  The  object 
of  this  requirement  is  to  notify  the  adverse  party  in  what  court 
the  plaintiff  will  urge  his  claim,  in  order  that  he  may  know 
where  to  appear  and  defend.  If  this  notice  13  not  contained 
Vol.  II.— 47 
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either  in  the  summons  or  the  complaint,  the  defect  is  fatal  ( Ward 
V.  Stringham^  1  Code  R.  118) ;  but,  if  the  name  of  the  court  is 
omitted  in  the  complaint  but  is  given  in  the  summons,  the  defect 
will  be  disregarded.  Yan  BentJiuysen  v,  Stevens^  14  How.  70 ; 
Van  Namee  v.  People^  9  id.  198. 

h.  Name  of  courdy.  The  second  rule  as  to  the  form  of  the 
complaint  is,  that  it  must  specify  the  name  of  the  county  in 
which  the  plaintiff  desires  the  trial  to  be  had.  Code,  §  142. 
Unlike  an  omission  of  the  name  of  the  court,  an  omission  of  the 
name  of  the  county  is  a  defect  which  cannot  be  cured  by  being 
included  in  the  summons.  HotchJciss  v.  Crocker ^  15  How.  336  ; 
Merrill  v.  Orinnell,  10  id.  31 ;  S.  C,  12  N.  Y.  Leg.  Obs.  286. 
This  defect  renders  a  complaint  subject  to  be  set  aside  as  irregu- 
lar ;  but,  being  purely  formal,  may  be  cured  by  amendment.  lb. 
See  Davison  v.  PoweU^  13  How.  287 ;  Leopold  v.  Poppenhein:^^ 

1  Code  R.  39,  40. 

c,  Name  of  parties.  The  third  rule  in  respect  to  the  form  of 
the  complaint  is,  that  it  must  contain  the  names  of  the  parties 
to  the  action — plaintiff  and  defendant.  Code,  §  142.  By  a  name 
in  law,  must  be  understood  the  full  christian  name  as  received  in 
baptism,  prefixed  to  the  surname  received  from  the  party's 
ancestor.  Initials  or  "  middle  names  "  are  not  recognized  in  law. 
See  Petition  of  John  Snoojc^  2  Hilt.  666 ;  People  v.  Cook^  14 
Barb.  259  ;  S.  C.  aflarmed,  8  N.  T.  (4  Seld.)  67  ;  Van  Voorhis  v. 
Budd^  39  Barb.  479.  It  must  include  the  names  of  aU  the  parties. 
These  names  should  be  set  forth  in  the  titley  but  the  requirements 
of  the  Code  will  be  satisfied  if  the  names  are  intelligibly  given  in 
the  body  of  the  complaint.    HUZ  v.  Thacter^  3  How.  407;  S.  C, 

2  Code  R.  3.  But  having  once  named  the  parties,  it  is  sufiicient, 
in  all  subsequent  parts  of  the  pleading,  to  describe  them  by  the 
terms  :  "the  said  plaintiff"  and  "the  said  defendant"  David- 
son V.  Savage^  6  Taunt.  121 ;  Stephenson  v.  Hunter^  id.  404  ;  S. 
C,  2  Marsh.  101 ;  Stanley  v.  ChappeU^  8  Cow.  235.  In  fact,  this 
is  the  proper  manner  of  designating  the  parties  in  all  cases,  and 
where  the  parties  are  numerous,  this,  or  an  equivalent  form  of 
expression,  is  indispensable.  MeeJce  v.  OxLade^  1  Bos.  &  Pul.  N. 
R.  289.  It  often  occurs  that  the  plaintiff  is  ignorant  of  the  name 
of  one  or  more  of  the  defendants,  especially  when  the  parties 
defendant  are  very  numerous.  In  such  cases,  the  plaintiff  may 
designate  the  unknown  party  or  parties  by  any  name,  at 
the  same  time  giving  the  reason  why  the  true  names  are  not 
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given.    Code,  §  176  ;  Frank  v.  Leoie^  5  Rob.  699  ;  OrandaU  v. 
Beach^  7  How.  271.     So,  if  a  defendant  is  known  by  two  names, 
he  may  be  sued  by  either.    Eagleston  v.  Son^  6  Rob.  640.    See 
SumTnonSj  Vol.  I,  469. 

Section  3.  Agreement  with  summons. 

a.  As  to  Venice.  As  the  summons  is  not  required  to  specify 
the  county  in  which  an  action  is  brought,  a  variance  between  the 
summons  and  the  complaint  in  this  particular  is  immaterial.  In 
case  of  such  variance  the  county  named  in  the  complaint  wiU  be 
considered  as  the  place  of  trial,  and  that  designated  in  the  sum- 
mons will  be  disregarded.  Merrill  v.  Orinnell,  10  Sow.  31 ;  S. 
C,  12  N.  Y.  Leg.  Obs.  286 ;  HotchUss  v.  Crocker,  15  How.  336. 

&.  As  to  parties.  A  variance  between  the  summons  and  com- 
plaint, in  respect  to  the  names  of  parties,  does  not^  however, 
stand  upon  the  same  footing  as  a  variance  in  respect  to  the  place 
of  trial.  A  summons  is  in  the  nature  of  process,  and  is  required 
to  contain  the  names  of  all  the  parties,  and  must  be  considered 
as  controlling  the  complaint  in  this  particular ;  and  if  the  com- 
plaint contains  the  names  of  parties  not  mentioned  in  the  sum- 
mons it  is  irregular,  and  they  may  be  struck  out  on  motion.  Fol- 
lower V.  Laughlin,  12  Abb.  106 ;  AUen  v.  Allen,  14  How.  248 ; 
Elliott  V.  Hart,  7  id.  26.  A  variance  between  the  summons  and  the 
complaint,  in  resx>ect  to  the  christian  name  of  one  of  the  parties, 
will  render  the  latter  irregular  and  subject  to  be'  set  aside  on 
motion,  although  the  names  in  the  complaint  may  be  correctly 
given  and  the  error  lie  in  the  summons  itself.  AUen  v.  Allen,  1 4 
How.  248.  See  Henderson  v.  BaUantine,  4  Cow.  649 ;  Willard 
V.  Missani,  1  id.  37  ;  BlancTiard  v.  Strait,  8  How.  83.  But  the 
rule  rendering  a  complaint  irregular  for  containing  more  parties 
defendants  than  are  mentioned  in  the  summons  does  not  apply 
also  to  omissions  of  names  contained  in  the  summons.  There  is 
no  rule  prohibiting  the  omission  from  the  complaint  of  the  name 
of  any  defendant  mentioned  in  the  summons.  Travis  v.  Tobias, 
7  How.  90.  Neither  is  there  any  decision  in  our  State  courts 
declaring  that  a  complaint  will  be  irregular  for  omitting  the 
names  of  any  of  the  plaintiffs  named  in  the  summons.  But  it  is 
more  than  probable  that  a  complaint  could  be  set  aside  for  an 
unexplained  omission  of  this  character.  So,  where'  the  plaintiff 
is  described  in  the  summons  as  suing  in  a  representative  char- 
acter, and  is  designated  in  the  title  of  the  complaint  as  suing  in 
an  individual  capacity,  the  complaint  will  be  irregular  and  may 
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be  set  aside  on  motion.  Blanchard  v.  Strait^  8  How.  83.  See 
Eagle  v.  Fox^  28  Barb.  475 ;  S.  C,  8  Abb.  41 ;  M'Mahon  v. 
Allen,  12  How.  89  ;  S.  C.  affirmed,  3  Abb.  89  ;  1  Hilt.  103.  See 
Summons,  Variance,  etc. 

c.  As  to  the  nature  of  the  action.  The  natnre  of  the  cause 
of  action,  as.  stated  in  tiie  complaint,  should,  in  aU  cases,  agree 
with  that  indicated  in  the  summons,  but  the  consequence  of  a 
failure  to  comply  with  this  rule  depends  upon  the  question 
whether  the  defendant  has  been,  or  may  have  been,  misled  to 
his  prejudice  by  the  form  of  the  summons.  When  the  com- 
plaint and  summons  are  served  at  the  same  time,  a  variance 
between  them  in  respect  to  the  relief  demanded  will  be  disre- 
garded, as  the  complaint  alone  furnishes  the  cause  or  ground  of 
action,  and  the  defendant  could  not  possibly  be  misled  by  the 
form  of  the  summons.  Brown  v.  Eaton,  37  How.  325.  When 
the  summons  is  served  before  the  complaint,  and  contains  a 
notice  under  the  first  subdivision  of  section  129  of  the  Code, 
and  the  complaint  sets  out  a  cause  of  action  under  the  second 
subdivision,  the  variance  will  be  such  an  irregularity  as  to 
require  the  court  to  set  aside  the  complaint,  on  motion  of  the 
defendant.  Hemson  v.  Decker,  29  How.  385  ;  Colib  v.  DunJcin, 
19  id.  164 ;  Shafer  v.  Humphrey,  16  id.  564 ;  Johnson  v.  PavZ, 
14  id.  454 ;  S.  C,  6  Abb.  335,  note ;  Garrison  v.  Carr,  34  id.  187; 
S.  C,  3  Abb.  N.  S.  266.  But,  where  the  summons  contains 
the  notice  prescribed  by  subdivision  2  of  section  129  of  the  Code, 
and  the  cause  of  action  set  forth  in  the  complaint  authorizes 
judgment  without  application  to  the  court,  it  has  been  doubted 
whetlier  the  irregularity  is  such  as  to  authorize  the  court  to  set 
aside  the  complaint  Hemson  v.  DecJcer,  29  How.  385 ;  Brown 
V.  Eaton,  37  id.  325.  If  it  were  definitely  setfled  as  to  what 
actions  "arise  on  contract  for  the  payment  of  money  only,''  the 
question  of  variance  between  the  summons  and  complaint  would 
be  a  matter  of  littie  importance,  as  a  variance  in  such  case 
would  be  the  result  of  ignorance  or  carelessness.  But^  in  the 
present  unsettled  state  of  the  practice,  in  relation  to  the  form  of 
the  summons,  the  careful  practitioner  may  well  be  excused  for 
failing  to  adopt  the  form  of  summons  adapted  to  the  cause  or 
causes  of  action  set  forth  in  the  complaint.  Two  safe  courses, 
by  which  a  variance  may  be  avoided,  are  indicated  by  the  court 
The  one  is  to  frame  the  summons  in  the  manner  prescribed  by 
subdivision  2  of  section  129,  and  to  include  in  the  complaint  a 
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prayer  for  general  relief.  See  Hemson  v.  Decker^  29  How.  385 ; 
Conaughty  v.  NicTwU,  42  N.  Y.  (3  'Hand)  83.  The  other  is 
to  serve  the  complaint  with  the  summons.  Brown  v.  Eaton^ 
87  How.  325. 

ARTICLE  m. 

COMPLAINT  BY  OB  AGAINST  PEESONS    IN  A  SPECIAL  CHAEACTEB. 

•  Section  1.  Caption,  Whenever  the  cause  of  action,  as  stated 
in  the  complaint,  is  in  favor  of  the  plaintiff  in  a  representative 
rather  than  in  an  individual  capacity,  or  against  a  defendant  in 
a  similar  capacity,  the  titl^  of  the  complaint  should  clearly  indi- 
cate this  fact  Thus,  where  the  authority  under  which  the  plain- 
tiff sues  is  derived  from  the  fact  that  he  acts  as  executor  of  a 
party  deceased,  the  title  of  the  complaint  should  show  this  fact 
by  adding  to  the  name  of  the  plaintiff  words  indicating  *  his 
special  character,  as  John  Doe,  as  executor^  etc.  So  where  the 
defendant  is  sued  as  executor^  these  words  should  be  afSxed  to 
his  name  in  the  caption.  HenshaU  v.  Hoberts,  5  East.  150 ; 
SmUh  V.  Zevinus,  8  N,  T.  (4  Seld.)  472.  The  word  ''as''  in 
this  connection  is  indispensable ;  for  if  the  words  denoting  the 
special  capacity  in  which  the  party  sues,  or  is  sued,  are  added 
directly  to  the  name  of  such  party,  such  words  will  be  regarded 
as  a  mere  descriptio  personce,  and  will  be  insufficient  to  show 
that  the  action  is  brought  by  or  against  a  person  in  a  representa- 
tive capacity.  JRooi  v.  Price,  22  How.  372 ;  affirmed,  id.  374, 
note ;  BvUerfield  v.  Macoraber,  id.  150 ;  HaUett  v.  Harrower,  33 
Barb.  537 ;  Sheldon  v.  Hoy^  11  How.  11, 12  ;  Bangs  v.  Mclvtoshy 
23  Barb.  591,  601. 

Section  2.  Averments  of  special  capacity. 

a.  In  general  In  addition  to  the  observance  of  the  preceding 
rules  in  relation  to  the  entitling  of  the  complaint  in  actions  by 
or  against  persons  in  a  representative  capacity,  it  is  necessary 
that  the  complaint  should  show,  by  proper  averments,  made  in 
an  issuable  form,  that  the  party  by  or  against  whom  the  action 
is  brought  is  entitled  to  act  in  a  representative  character,  and 
that  the  action  is  brought  by  or  against  him  in  that  capacity. 
It  is  not  sufficient  that  parties,  plaintiff  or  defendant,  should  be 
designated  in  the  title  of  the  complaint  as  acting  in  such  capac- 
ity, without  further  averments  in  tile  body  of  the  complaint. 
Forrest  v.  Mayor ,  etc.,  of  New  York,  13  Abb.  360 ;  Boot  v.  Price^ 
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22  How.  372  ;  Scrantom  y.  Farmers  and  Mechanics^  Bavk^  33 
Barb.  527 ;  S.  C.  affirmed,  24  N.  Y.  (10  Smith)  424.  In  the 
absence  of  these  avennents,  the  action  will  be  regarded  as 
brought  by  or  against  the  party  in  his  individual  capacity. 
Hallett  V.  narrower^  33  Barb.  537  ;  Sheldon  v.  Hoy^  11  How.  11 ; 
Oould  V.  Qldss^  19  Barb.  179 ;  Ogdenshurgh  Bank  v.  Van 
Bensselaer^  6  Hill,  240 ;  HoUiday  v.  Fletcher^  2  Ld.  Raym. 
1510.  For  convenience  of  reference,  the  rule,  as  to  the  necessary 
averment  in  each  particular  case,  will  be  given  in  separate 
sections. 

6.  Complaints  hy  or  against  executors  or  administrators. 
Under  the  Code,  it  is  not  necessary  or  proper  for  a  plaintiff  who 
sues  as  executor  or  administrator,  to  make  profert  of  letters 
testamentary  or  of  administration,  as  was  requisite  under  the 
former  practice.  But  it  is  necessary  that  the  plaintiff  should 
allege  in  a  direct  and  issuable  form  that  he  is  an  executor  or 
administrator.  Welles  v.  Webster ,  9  How.  251 ;  Bright  v.  Ourrie, 
5  Sandf.  433 ;  S.  C,  10  N.  Y.  Leg.  Obs.  104.  This  should  be 
done  by  alleging  that  the  plaintiff  is  executor  or  administrator 
by  virtue  of  certain  letters  testamentary,  or  of  administration 
regularly  issued  by  a  surrogate  of  some  county  of  this  State,  at 
the  same  time  giving  the  name  of  the  surrogate  or  of  his  county, 
and  the  time  and  place  at  which  the  letters  were  granted.  Shel- 
don V.  ffoy^  11  How.  11 ;  Bea^h  v.  King^  17  Wend.  197 ;  Wheeler 
V.  Dakin,  12  How.  637.  See  Stewart  v.  Beebe^  28  Barb.  34 ; 
OUlet  V.  FairchUd^  4  Denio,  80.  In  addition  to  these  allega- 
tions, the  plaintiff  must  connect  the  cause  of  action  with  these 
avermente  of  special  character  in  such  a  manner  that  it  may  be 
clearly  seen  that  the  plaintiff  sues  not  in  his  individual  but  in 
his  special  character.  Christopher  v.  Stockholm^  5  Wend.  36 ; 
Worden  v.  Worthington,  2  Barb.  368.  Any  form  of  averment  that 
clearly  indicates  this  fact  will  be  sufficient.  Scrantom  v.  Farmers 
and  Mechanics^  Bank  of  Rchoester^  33  Barb.  627;  S.  C. 
affirmed,  24  N.  Y.  (10  Smith)  424.  When  the  plaintiff  has  thus' 
sufficiently  set  forth  the  character  in  which  he  sues,  he  may,  in 
all  subsequent  parts  of  the  complaint,  refer  to  himself  as  "  the 
said  plaintiff,"  without  adding  his  special  character.  Stanleys. 
ChappeU,  8  Cow.  236. 

In  actions  against  executors  or  administrators  it  is  not  neces- 
sary to  allege  in  the  complaint  facts  showing  how  the  defendante 
became  invested  with  this  representative  character,  but  simply 
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that  they  are  such  executors  or  administrators.    Holliday  v* 
Fletcher,  2  Ld.  Raym.  10,  16. 

c.  Jieceivers.  In  actions  by  a  receiver,  as  such,  it  is  necessary 
that  the  complaint  should  show  rather  than  allege  the  fact  that 
the  plaintiff  was  duly  appointed  receiver.  The  mode  in  which  the 
appointment  was  made  must  be  alleged  with  sulHcient  particular- 
ity to  show  prima  facie  that  the  appointment  was  legal.  Oillet 
V.  Fairchild,  4  Denio,  80 ;  White  v.  Joy,  13  N.  Y.  (3  Kern.)  83 ; 
Bangs  v.  Mclrdosh,  23  Barb.  692.  But  it  is  not  necessary  to  set 
forth  all  the  proceedings  by  which  the  plaintiff  was  appointed 
receiver.  On  the  contrary,  it  is  sufficient  to  aver  that  he  was 
appointed  receiver,  that  the  appointment  was  made  by  an  order 
or  decree  of  court,  giving  the  time  and  place  when  the  order  or 
decree  was  made.  Piatt  v.  Cravford,  8  Abb.  N.  S.  297 ;  Stewart 
V.  Beebe,  28  Barb.  34 ;  Dayton  v.  Connah,  18  How.  326.  Where 
the  order  appointing  such  receiver  required  that  security  should 
be  given,  it  will  be  better  to  allege  that  such  security  was  filled 
according  to  the  requirements  of  the  order.  In  addition  to  these 
averments  he  must  so  connect  the  cause  of  action  with  the 
representative  character,  in  which  he  acts,  that  the  court  may  see 
that  he  has  a  legal  capacity  to  sue.  Thus,  a  receiver  appointed 
in  supplementary  proceedings  must  not  only  allege  the  fact  that 
he  was  so  appointed,  but  he  must  also  state  the  judgment  and 
other  facts  necessary  to  maintain  such  proceedings.  He  must 
show  a  cause  of  action  existing  in  the  parties,  or  in  the  estate 
which  he  represents,  and  that  by  the  appointment  of  the  court, 
lawfully  made  in  a  matter  where  the  court  had  jurisdiction,  the 
power  has  been  conferred  on  him  in  his  representative  character 
as  receiverj  to  prosecute  the  action.  Coope  v.  Bowles,  28  How. 
10 ;  S.  C,  42  Barb.  87, 18  Abb.  442.  In  actions  against  receivers, 
it  will  be  sufficient  to  allege  that  the  defendant  is  a  receiver,  and 
the  action  is  brought  against  him  as  such. 

d.  Guardians.  The  general  rule  that,  when  an  action  is 
brought  by  a  plaintiff  in  a  representative  capacity,  this  fact  must 
appear  by  the  title  of  the  complaint,  extends  to  suits  brought  or 
defended  by  guardians  of  infants.  But,  in  addition  to  the  implied 
averment  contained  in  the  title,  that  the  action  is  not  brought  by 
the  guardian  in  his  own  right,  but  in  the  right  of  the  infant,  the 
complaint  must  contain  an  express  averment,  in  an  issuable 
form,  that  the  guardian  by  whom  the  infant  appears  was  duly 
appointed  by  the  court  or  judge  for  the  purposes  of  the  action. 
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and  that  the  party  for  whom  he  assumes  to  act  is  under  the  age 
of  twenty-one  years.  Orantman  v.  Thrall^  44  Baib.  173 ;  HvZ- 
bert  V.  Joung^  13  How.  413 ;  Stanley  v.  ChappeU^  8  Cow.  236. 
See  Sere  v.  Coit^  5  Abb.  481.  The  safest,  if  not  the  only  proper, 
practice  in  framing  a  complaint  in  an  action  prosecuted  by  the 
guardian  ad  litem  of  an  infant  plaintiflF,  is  to  set  forth  every  fact 
necessary  to  show  the  manner  of  the  appointment. 

e.  Committees.  Under  the  authority  of  section  113  of  the 
Code,  an  action  may  be  brought  by  the  committee  of  an  habitual 
drunkard,  or  a  lunatic,  as  the  trustee  of  an  express  trust,  without 
joining  the  person  for  whom  he  acts  as  trustee.  Person  v.  War- 
reriy  14  Barb.  488.  When  an  action  is  so  brought,  the  complaint 
should  show  by  what  court  or  authority  the  person  represented 
by  the  committee  was  declared  a  lunatic  or  an  habitual  drunkard, 
and,  also,  the  regularity  and  validity  of  the  proceedings  upon 
which  he  was  so  declared,  as  well  as  the  regularity  and  validity 
of  the  appointment  of  the  committee.  The  same  rules  apply  to 
complaints  in  actions  against  such  committee.  Hall  v.  Taylor^ 
8  How.  428. 

/.  Corporations.  A  corporation  cannot,  in  a  strictly  legal 
sense,  be  classified  with  executors,  receivers,  and  others  acting 
in  a  representative  capacity.  It  is,  in  the  eye  of  the  law,  an  arti- 
ficial being,  and  must  sue  in  its  own  name,  as  if  it  were  a  natural 
person.  Bundy  v.  Birdsally  29  Barb.  31 ;  Lowenthall  v.  Wise- 
Tnan^  66  id.  490.  It  is  not  even  necessary  that  a  complaint  in 
an  action  brought  by  a  corporation,  formed  under  the  laws  of 
this  State,  should  allege  the  fact  of  incorporation.  La  Fayette 
Ins.  Co.  V.  JRogers^  30  Barb.  491 ;  Bank  of  Waterville  v.  BeUser, 
13  How.  270 ;  Shoe  and  Leather  Bank  v.  Brown^  18  id.  308  ; 
Bank  of  Oenesee  v.  Patchin  Bank,  13  N.  Y.  (3  Kern.)  309  ; 
Union  Mutual  Ins.  Co.  v.  Osgood,  1  Duer,  707 ;  S.  C,  12  N.  Y. 
Leg.  Obs.  86 ;  Phcenix  Bank  v.  Donnell,  40  N.  Y.  (1  Hand) 
410 ;  affirming  S.  C,  41  Barb.  671.  So,  in  an  action  by  a  foreign 
corporation,  it  is  not  necessary  to  state  the  act  of  incorporation, 
or  even  the  title  of  the  act,  or  the  date  of  its  passage,  but  it  is 
necessary  to  aver  that  it  is  a  corporation,  and  to  show  the  State 
or  country  to  which  it  belongs.  Holyoke  Bank  v.  Haskins,  4 
Sandf.  676  ;  Connecticut  Bank  v.  Smith,  9  Abb  168  ;  S.  C,  1? 
How.  487 ;  United  States  Bank  v.  Raskins,  1  Johns.  Cas.  132. . 
Neither  is  it  necessary,  in  actions  against  domestic  corporations, 
that  the  complaint  should  contain  an  allegation  that  the  defendants 
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are  a  corporation.  Liglite  v.  Everett  Fire  Ins.  Co,^  5  Bosw.  716 ; 
Stoddard  v-  Onondaga  Anmud  Conference^  12  Barb.  673.  And, 
in  actions  against  foreign  corporations,  nothing  can  be  required 
beyond  an  allegation  that  the  defendant  is  a  corporation,  as  the 
law  will  presume  that  the  manner  of  incorporation  is  best  known 
to  the  defendant.  It  is  not  certain  that  even  this  allegation  is 
indispensable,  but  until  this  question  has  been  authoritatively 
decided,  it  will  be  the  safer  course  in  such  an  action  to  aver  the 
fact  of  incorporation  and  the  State  or  country  where  the  act 
of  incorporation  was  passed.  See  Connecticut  Bank  v.  Smithy 
9  Abb.  168 ;  S.  C,  17  How.  487. 

g.  Associations.  Banking  associations  may  sue  or  be  sued 
in  the  names  of  their  presidents  or  in  their  own  names  at  their 
option.  Ea^i  jRiver  Bank  v.  Jttdali,  10  How.  135.  So  any 
company  or  association  composed  of  seven  or  more  persons,  who 
have  a  joint  interest  in  any  property  or  chose  in  action,  may  sue 
or  be  sued  in  the  name  of  their  president  or  treasurer.  Tibbetts 
V.  Bloody  21  Barb.  650.  When  an  action  is  so  brought  the  com- 
plaint must  show  that  the  president  or  treasurer  sues  or  is  sued 
as  such  and  not  as  an  individual.  Ogdensburgh  Bank  v.  Van 
Benssela^j  6  Hill,  240 ;  Sunt  v.  Van  Alstyne^  25  Wend.  605. 
If  it  is  an  association  of  seven  or  more  persons  that  sues  or  is 
sued  through  its  president  or  treasurer,  the  complaint  should 
contain  an  allegation  that  the  plaintiff  or  defendant,  as  the  case 
may  be,  is  such  an  association,  but  it  need  not  give  the  names  of 
the  members.  Tiffany  v.  WiUiamSy  10  Abb.  204 ;  Tibbetts  v. 
Bloody  21  Barb.  650.  In  pleading  the  acts  of  an  association  it 
may  be  sufficient  to  state  that  such  act  was  done  or  performed 
by  tJie  plaintiff  or  defendani.  Root  v.  PricCy  22  How.  372. 
But  the  better  practice  is  to  allege  that  the  act  was  done  by  the 
association.  Ogdensburgh  Bank  v.  Van  MensselaeTy  6  Hill,  240 ; 
Detafleld  v.  Kinney y  24  Wend.  345.  See  Merritt  v.  SeamaUy  6 
N.  y.  (2  Seld.)  168,  173. 

h.  Officers.  Public  officers  are  authorized  to  sue  in  their 
own  names  with  the  title  of  their  office  annexed.  In  an  action 
brought  by  a  public  officer  in  his  official  capacity  it  is  not  neces- 
sary that  he  should  set  forth  in  his  complaint,  the  time,  manner 
and  circumstances  of  his  election  or  appointment,  or  the  detail 
or  regularity  of  the  proceedings  by  which  he  was  inducted  into 
office.  He  sues  as  a  public  officer,  known  to  the  law,  and  no 
further  averment  is  required  as  to  his  right  of  office.    Kelly 
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V.  Breusing^  33  Barb.  123.  But  simply  naming  himself  in  the 
title  of  the  complaint,  with  the  title  of  his  office  annexed,  will 
be  insufficient  to  show  that  the  action  is  brought  by  him  in  his 
official  capacity.  The  complaint  must  contain  an  averment 
that  the  plaintiff  is  a  public  officer  and  that  he  sues  as  such. 
Oovld  V.  Olass^  19  Barb.  179 ;  Fowler  v.  WesterveU^  17  Abb.  59 ; 
S.  C,  40  Barb.  374.  No  particular  form  of  alleging  these  facts 
need  be  followed,  provided  that  it  can  be  clearly  gathered  from 
the  averments  that  the  plaintiff  is  an  officer  and  sues  as  such. 
See  Smith  v.  Levinus^  8  N.  Y.  (4  Seld.)  472 ;  Fowler  v.  Wester- 
velty  17  Abb.  69.  The  same  particularity  of  averment  is  not 
required  in  cases  where  a  general  authority  to  sue  is  given  by 
statute,  that  is  requisite  where  there  is  a  legal  disability  to  sue 
without  the  express  authority  of  the  court.  Hutbert  v.  Toung^ 
13  How.  413.  But  to  this  rule  there  may  be  exceptions,  as  where 
the  statute,  in  giving  the  right  to  sue  or  be  sued,  expressly 
requires  that  the  averments  of  official  capacity  shall  be  in  a 
prescribed  form,  in  which  case  that  form  must  be  strictly  fol- 
lowed.   Plumtree  v.  Dratty  41  Barb.  333. 


ARTICLE  IV. 

OOMPLAIl^B  ON  CONTRAOTS. 

Section  1.  Contracts^  how  pleaded. 

a,  Ecrpress  contracts.  Where  a  cause  of  action  arises  upon  an 
express  contract,  either  the  substance  of  the  contract,  with  all 
its  conditions  and  qualifications,  must  be  correctly  set  forth  in 
the  complaint,  or  the  contract  itself  must  be  set  forth  in  its  pre 
cise  words.  Adams  v.  Mayors  etc.,  of  New  York,  4  Duer,  296. 
Either  mode  of  pleading  is  allowable,  but  the  better  and  safer 
practice  is  to  annex  a  copy  of  the*  contract,  and  refer  to  it  as  a 
part  of  the  complaint.  FairhanJcs  v.  Bloomfield,  2  Duer,  3^.  But 
where  a  contract  contains  several  distinct  agreements  or  cove* 
nants,  it  is  not  necessary  that  the  entire  instrument  should  be  set 
forth,  but  only  that  portion  for  the  breach  of  which  the  action  is 
brought.  If,  however,  the  covenants  upon  which  the  action  is 
founded  are  qualified  or  enlarged  by  further  provision,  the  modi- 
fying clause  or  clauses  must  be  pleaded  also.  Williams  v. 
Healey,  3  Denio,  363 ;  Sandford  v.  HaZsey,  2  Denio,  235 ;  Henry 
V.  Clelandy  14  Johns.  400.     But  when  the  contract  has  been 
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changed  or  modified,  the  pleader  must  set  forth  the  contract  as 
modified  in  the  place  of  the  original.  Langworthy  v.  Smithy  2 
Wend.  587 ;  Baldwin  v.  Munn^  id.  399 ;  Smith  v.  BrowUy  17 
Barb.  431.  But  if  the  changes  or  modifications  of  the  original 
contract  in  no  way  affect  the  right  of  action,  and  a  perfect  cause 
of  action  exists  upon  the  original  contract,  notwithstanding  such 
changes  and  modifications,  the  original  contract  only  should  be 
pleaded.  OraTie  v.  Maynard^  12  Wend.  408.  But  where  the 
original  contract  has  been  wholly  superseded  by  a  new  one,  the 
latter  only  should  be  pleaded.  Chesbrough  v.  New  YorJc  &  Erie 
a.  B.  Co.,  26  Barb.  9  ;  S.  C,  13  How.  557. 

5.  Implied  contracts.  Where  the  plaintiff  founds  his  action 
upon  a  contract  implied  by  law,  it  is  only  necessary  to  state  the 
facts  from  which  the  law  implies  the  contract.  The  contract  itself 
need  not  be  pleaded.  Parron  v.  Sherwood,  17  N.  T.  (3  Smith) 
227.    See  FrenMce  v.  Dike,  6  Duer,  220. 

Section  %.  Consideration^  when  and  how  pleaded. 

a.  When  necessary.  "Every  valid  contract,  of  whatever  form 
or  nature,  must  be  founded  upon  some  consideration,  and,  as  a 
general  rule,  every  complaint  in  an  action,  founded  upon  such 
contract,  must  allege  the  existence  of  consideration  suflScient  to 
sustain  the  contract.  Boss  v.  Sadgheer,  21  Wend.  166 ;  Chap- 
pel  V.  BrocJcway,  id.  157 ;  Mott  v.  Mott,  11  Barb.  127 ;  Burnet 
V.  Bisco,  4  Johns.  235  ;  DoUher  v.  Fry,  37  Barb.  152 ;  Spear  v. 
Downing,  12  Abb.  437 ;  S.  C,  22  How.  30 ;  34  Barb.  522. 

J.  When  unnecessary.  One  exception  to  this  general  nile 
is  to  be  found  in  complaints  in  actions  upon  sealed  instru- 
ments. In  such  actions,  no  consideration  need  be  alleged,  as  the 
seal  imports  a  consideration.  Bush  v.  Stevens,  24  Wend.  256 ; 
Douglass  v.  Bowland,  id.  85.  So,  in  an  action  upon  a  nego- 
tiable note,  no  consideration  need  be  alleged,  as  the  law  implies 
a  consideration.  BanJc  of  Orleans  v.  Barry,  1  Denio,  116 ; 
Parker  v.  Orane,  6  Wend.  647 ;  Tibbetts  v.  Blood,  21  Barb.  650. 
See  Prindle  v.  Caruthers,  15  N.  Y.  (1  Smith)  425.  These  excep- 
tions follow  a  general  rule,  that  whatever  the  law  will  imply 
need  not  be  allied.  But,  in  all  cases,  where  a  consideration  for 
a  contract  is  not  alleged  in  a  complaint,  and  cannot  be  implied 
from  the  facts  stated,  the  pleading  is  defective,  and  is  subject  to 
demurrer,  as  not  stating  facts  sufficient  to  constitute  a  cause  of 
action.  J9pear  v.  Downing,  22  How.  30 ;  S.  C,  34  Barb.  522; 
12  Abb.  437.    But  the  strictness  of  the  old  rules,  as  to  the  manner 
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of  aUeging  a  consideration,  has  been  relaxed  by  the  Code.  If  a 
contract^  upon  which  an  action  is  founded,  expressly  states  that 
it  was  made  upon  consideration,  and  a  copy  of  the  contract  is 
set  out  in  the  complaint,  no  further  allegation  of  consideration 
is  required  under  the  Code.  lb. ;  Prindle  v.  Caruthers^  15  N.  Y. 
(1  Smith)  425. 

c.  Bxecuted  consideration.  It  is  a  general  rule  that  where  an 
action  is  brought  upon  a  contract,  founded  upon  a  past  or 
executed  consideration,  it  is  necessary  to  allege  in  the  complaint 
that  the  act  which  formed  the  consideration  of  the  contract  or 
promise  was  performed  at  the  request  of  the  promisor.  Spear 
V.  Downing,  22  How.  30;  8.  C,  34  Barb.  522;  12  Abb.  437; 
Parker  v.  Crane,  6  Wend.  647  ;  Comstock  v.  Smith,  7  Johns.  87. 
The  reason  that  a  past  consideration,  beneficial  to  the  defendant, 
must  be  alleged  to  have  been  done  upon  request,  is,  that  it  is 
not  reasonable  that  one  man  should  do  another  <a  kindness  and 
then  charge  him  with  a  recompense,  as  this  would  be  obliging 
him  whether  he  would  or  not,  and  bringing  him  under  an  obli- 
gation without  his  concurrence.  See  1  Saund.  264,  note ;  Liz- 
ingston  v.  Rogers,  1  Cai.  683.  To  this  rule  thei^  is,  however, 
one  general  exception.  Farnsviortli  v.  Clark,  44  Barb.  601 ; 
Ingraham  v.  Gilbert,  20  id.  151.  And  where  a  father  agrees 
to  pay  a  certain  sum  monthly  to  a  third  party,  for  past  ser- 
vices rendered  to  his  son,  the  general  rule,  above  given,  ren- 

^ders  it  indispensable  that,  in  an  action  upon  such  agreement, 
the  complaint  should  allege  that  the  services,  which  form  the 
consideration  of  the  promise,  were  rendered  at  the  request  of 
the  promisor.  Spear  v.  Downing,  22  How.  30 ;  S.  C,  34  Barb. 
622 ;  12  Abb.  437.  So,  in  an  action  for  goods  sold  and  delivered, 
the  complaint  must  show  a  sale  and  delivery  of  the  goods  to  the 
defendant,  their  value  and  non-payment,  but  need  not  aver  that 
the  sale  and  delivery  were  made  at  the  defendant's  request 
Acome  v.  American  Mineral  Co.,  11  How.  24. 

d.  Mutual  promises.  In  actions  upon  a  promise  made  solely 
upon  the  consideration  of  another  promise,  it  must,  as  a  general 
rule,  appear  from  the  complaint  that  both  promises  were  made 
not  only  upon  the  same  day,  1ml  at  the  same  time,  and  that  they 
were  in  fact  concurrent  engagements.  Livingston  v.  Rogers,  1 
Cai.  683;  Tucker  y.  Woods,  12  Johns.  189;  Keep  v.  Ooodrichy 
id.  397 ;  Lester  v.  Jewett,  12  Barb.  602 ;  S.  C.  reversed,  11  N.  Y. 
(1  Kern.)  463. 
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But  if  a  person  sends  his  servant  or  agent  to  a  merchant  with 
a  request  to  sell  goods  to  such  servant  or  agent,  and  promises  to 
pay  for  the  goods  if  delivered,  a  delivery  of  the  goods  will  render 
the  person  liable  without  any  verbal  promise,  as  a  compliance 
with  the  request  is  all  that  the  law  requires  to  create  a  liability 
to  pay.  DAmorenix  v.  Oould^  7  N.  Y.  (3  Seld.)  349. 

Section  3.  Demand^  when  and  how  pleaded. 

a.  WJien  demarid  must  he  alleged.  There  are  many  things  to 
be  considered  in'  determining  when  a  demand  by  one  party  is 
necessary  to  make  another  party  liable  upon  his  obligations ; 
and  when,  in  an  action  upon  such  obligation,  an  averment  of 
such  demand  is  necessary ;  and,  also,  in  what  form  the  demand 
should  be  made  and  alleged. 

The  parties  to  a  contract  may,  by  express  agreement,  provide 
that  neither  shall  be  liable  for  non-performance  until  after  a 
demand  for  performance  has  been  made  in  a  specified  manner. 
In  such  cases,  it  is  necessary  to  aver  in  a  complaint  upon  such 
liability,  that  the  demand  has  been  made  in  the  manner  specified. 
Ferner  v.  WiUiams^  37  Barb.  9;  14  Abb.  215;  HowlandY. 
EdTnondSy  24  N.  T.  (10  Snuth)  307.  This  rule  applies  to  contracts 
for  the  payment  of  money  as  well  as  to  other  contracts.  But, 
in  a  promissory  note,  the  promise  to  pay  ^^on  demand^ ^  does  not 
render  a  demand  necessary  to  create  a  liability.  The  promise  to 
pay  on  demand  is  a  condition  in  form  only,  and  not  in  substance 
or  legal  effect.  A  note,  so  payable,  may  be  prosecuted  imme- 
diately, and  no  demand  before  suit  brought  is  necessary.  lb. ; 
Herrick  v.  Woolvertan^  41  N.  Y.  (2  Hand)  681 ;  FaircMLd  v. 
Ogdenshurghy  Clayton  <6  RoToe  R.  R.  Co.j  15  N.  Y.  (1  Smith) 
337 ;  Birst  v.  Brooks^  50  Barb.  334 ;  Wenman  v.  MoJiawk  Ins. 
Co.,  13  Wend.  267.  See  Bruce  v.  Tilson,  25  N.  CT.  (11  Smith) 
194,  198.  But  if  the  promise  is  to  pay  the  debt  of  another  ^^on 
demand^  ^  the  condition  is  no  longer  a  matter  of  form  but  is  one 
of  substance,  and  a  part  of  the  contract  itself,  and,  in  an  action 
on  such  contauct,  the  demand  must  be  alleged  and  proved.  Nel- 
son V.  Bostwickj  5  HiU,  37 ;  Douglass  v.  Rathbone,  id.  143. 

In  other  cases,  where  no  provision  is  made  by  the  parties  in 
respect  to  a  demand,  the  right  of  a  party  to  a  demand  before 
suit  depends  upon  the  nature  of  the  contract.  In  an  action 
upon  any  contract  to  pay  money  absolutely,  no  demand  before 
suit  is  necessary  and  none  need  be  alleged.  Lake  Ontario,  etc., 
R.  R.  Co.  V.  Mason,  16  N.  Y.  (2  Smith)  451 ;  East  River  Bank 
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V.  Rogers^  7  Bosw.  493 ;  Johnson  v.  Ackerson,  40  How.  222. 
And  when  any  contract  fails  to  fix  a  time  and  place  for  its  per- 
formance, an  action  may  be  maintained  upon  such  contract  to 
enforce  its  performance  without  any  prior  demand.  Bruce  v. 
Tilsony  25  N.  Y.  (11  Smith)  194.  In  equitable  actions,  the 
demand  of  performance  before  suit  brought  is  only  important 
in  reference  to  the  costs  of  the  action  and  has  no  bearing  upon 
the  merits  or  the  rights  of  the  parties.  But,  in  an  action  at  law, 
to  recover  damages  arising  out  of  the  non-performance  of  a  con- 
tract, the  right  of  action  grows  out  of  a  breach  of  the  contract, 
and  the  breach  must  exist  before  the  commencement  of  the 
action,  and  a  demand  becomes  necessary  and  must  be  pleaded. 
Boutwell  V.  OKerfe^  32  Barb.  434 ;  Moore  v.  Hudson  Biver  R. 
B.  Co.y  12  id.  156 ;  LohdeU  v.  Hopkins^  5  Cow.  516 ;  LtdweUer  v. 
Linnell^  12  Barb.  612  ;  Connelly  v.  Pierce^  7  Wend.  129 ;  Blood 
V.  Goodrich,  9  id.  68.  So,  where  a  time  and ,  place  for  the 
performance  of  a  contract  are  fixed  by  the  terms  of  the  contract 
itself,  a  demand  of  performance,  at  the  time  and  place  specified, 
must  be  made  and  alleged,  in  an  action  for  the  specific  perform- 
ance of  such  contract.  Wells  v.  Smith,  2  Edw.  Ch.  78 ;  S.  C. 
affirmed,  7  Paige,  22. 

When  a  party  receives  and  holds  money  or  any  other  thing 
for  another,  in  the  character  of  simple  bailee,  he  is  not  liable  in 
an  action  to  recover  it,  until  a  demand  has  been  made  upon  him 
to  restore  it  and  he  has  refused.  An  allegation  of  a  demand  and 
refusal  must  be  alleged  in  the  complaint,  in  an  action  to  recover 
the  deposit.  Phelps  v.  BostwicJc,  22  Barb.  314 ;  Walden  v. 
Crcrfts,  2  Abb.  301 ;  S.  C,  4  E.  D.  Smith,  490 ;  Bairdy.  WdOcer, 
12  Barb.  298;  S.  C,  1  Code  R.  N.  S.  329.  But,  unless  there  is 
something  in  the  agreement  under  which  money  or  property  is 
received,  or  in  the  circumstances  attending  the  deposit,  implying 
a  right  or  duty  to  hold  it  until  actually  called  for  by  the  owner, 
no  demand  is  necessary  before  action,  and,  of  course,  none  need 
be  alleged.  Stacy  v.  Graham,  14  N.  T.  (4  Kern.)  492 ;  Howard 
V.  France,  43  N.  Y.  (4  Hand)  693  ;  McBride  v.  Farmers^  BanA, 
26  N.  T.  (12  Smith)  460. 

b.  Demand,  Iww  pleaded.  When  it  is  necessary  to  make  a 
demand  in  any  particular  form,  it  is  necessary,  also,  to  allege 
that  the  demand  was  made  in  that  form.  Btbsh  v.  Stevens,  24 
Wend.  266  ;  Carpenter  v.  Brovm,  6  Barb.  147  ;  Ba^h  v.  Owen, 
5  Term  R.  409.    Thus,  where  a  party  is  bound  by  tiie  terms  of 
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his  contract  to  do  either  of  two  things  on  demand,  the  complaint 
should  allege  that  the  dei^aand  was  in  the  alternative.  LviweUer 
V.  LinneUj  12  Barb.  512.  But  it  is  not  necessary  in  any  case  to 
aver  whether  the  demand  was  oral  or  written.  The  lime  and 
place  of  the  demand  may,  however,  be  essential  to  the  cause  of 
action,  and,  when  such  is  the  case,  these  facts  should  be  set  forth. 
BtbsTiY.  Stevens  J  24  Wend.  256;  CarperUery.  Brown^  6  Barb. 
147.  But,  where  a  demand  has  been  made  of  one  of  two  or 
more  joint  debtors,  it  is  equivalent  to  a  demand  of  all,  and  may 
be  so  pleaded.  Oeisler  v.  Acosta,  9  N.  Y.  (5  Seld.)  227  ;  Baird 
v.  Walker,  12  Barb.  298;  S.  C,  1  Code  R.  N.  S.  329: 

Evidence  of  a  demand  may  be  received  on  the  trial,  in  the 
absence  of  an  objection  by  demurrer,  even  where  a  demand  before 
suit  brought  is  necessary,  and  has  not  been  alleged  in  the  com- 
plaint.   Simser  v.  Cowan,  56  Barb.  395. 

Section  4.  Performance  of  eonditions^  when  and  how  alleged. 

a.  Conditions  precedent.  It  is  well  settled  that  where  the 
covenants  between  parties  are  mutual  and  both  parties  are  to 
perform  at  the  same  time,  the  covenants  operate  as  mutual  con- 
ditions, and  neither  party  can  maintain  an  action  until  he  has 
performed  or  tendered  a  performance  of  his  part  of  the  agree- ' 
ment  But  when  it  appears  from  the  terms  of  the  agreement,  or 
the  nature  of  the  case,  that  the  things  to  be  done  were  not 
intended  to  be  concurrent  acts,  but  the  performance  of  one  party 
was  to  precede  that  of  the  other,  then  he  who  has  to  do  the  first 
act  may  be  sued,  although  nothing  has  been  done  or  offered  to 
be  done  by  the  other  party.  Williams  v.  HeaZey,  3  Denio,  363 ; 
Morris  v.  Sliter,  1  id.  59.  Where  the  performance  of  conditions 
precedent  are  essential  to  a  right  of  action,  the  performance  of 
such  condition  must  invariably  be  alleged  or  an  excuse  for  their 
non-performance  must  be  duly  pleaded.  OaJcley  v.  Morton,  11 
N.  Y.  (1  Kem.)  25;  Haich  y.  Peet,  23  Barb.  575;  Wolfe  v. 
Howes,  20  N.  T.  (6  Smith)  197.  An  averment,  that  the  non-per- 
formance of  the  contract  arose  from  the  act  of  God,  will  be  a 
suflBicient  excuse.  lb.  So,  where  the  non-performance  of  a  con- 
dition precedent  is  occasioned  by  the  act  of  the  other  party, 
either  by  disqualifying  himself  for  a  performance  on  his  part,  or 
by  his  giving  notice  that  he  will  not  perform,  the  party  seeking 
relief  is  not  bound  to  aver  performance  or  readiness  to  perform 
on  his  part  but  may  allege  the  facts  constituting  his  excuse. 
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Clarke  v.  CrandaZl^  27  Barb.  73 ;  CornwM  v.  HaigM^  21  N.  T. 
(7  Smith)  462. 

In  pleading  the  performance  of  the  conditions  precedent  of  a 
contract,  it  is  not  necessary  to  state  the  facts  showing  perform- 
ance ;  bnt  it  may  be  stated  generally  that  the  party  duly  per- 
formed all  the  conditions  on  his  part,  and,  if  this  allegation  be 
controverted,  the  pleader  must  prove  performance  on  the  trial. 
Code,  §  162.  It  is  not  necessary  that  the  pleader  should  avail 
himself  of  this  mode  of  stating  performance,  but  if  any  other  is, 
adopted,  and  the  pleader  attempts  to  set  forth  the  facts  showing 
performance,  he  must  allege  every  fact  necessary  to  show  full 
performance  on  his  part,  as  the  sufSiciency  of  the  allegations  will 
be  determined  independently  of  section  162  of  the  Code.  Hatch  v. 
Peet^  23  Barb.  576.  It  will  not  be  sufSicient  to  aver  that  a  party 
has  performed  all  his  contracts  and  agreements  in  every  respect^ 
"  except  wherein  the  same  were  afterward  waived  and  altered 
from  said  agreements  by  the  direction,  consent,  or  negligence  and 
fault  of  the  other  party."  K  the  plaintiff  relies  on  the  averment 
of  an  excuse  for  a  non-performance  the  particular  circumstances 
constituting  such  excuse  or  negligence  shoi^d  be  averred. 
Smith  V.  BroWTby  17  Barb.  431. 

h.  Conditions  concurrent.  When  an  action  is  brought  upon 
a  contract  containing  reciprocal  covenants  between  the  parties, 
constituting  mutual  conditions,  to  be  performed  at  the  same  time, 
it  will  not  be  sufficient  for  the  plaintiff  to  allege  a  readiness  on 
his  part  to  perform  the  contract,  and  a  neglect  or  refusal  on  the 
part  of  the  defendant,  but  he  must  allege  either  actual  perform- 
ance of  his  part  of  the  contract,  or  a  tender  of  such  performance 
to  the  defendant,  before  suit.  WiUiams  v.  Sealep,  3  Deni6,  363 ; 
Beecher  v.  Conradt^  13  N.  Y.  (3  Kern.)  108  ;  Thomas  v.  Wick- 
Tnann^  1  Daly,  58 ;  Frey  v.  Johnson^  22  How.  316 ;  Fickett  v. 
Brice^  id.  194.  To  this  general  rule,  there  are  some  exceptions. 
A  tender  of  performance  need  not  be  made  when  it  would  be 
wholly  nugatory.  Morange  v.  Morris,  3  Keyes,  48  ;  S.  C,  32 
How.  178 ;  Karker  v.  Hanerly,  60  Barb.  79  ;  Mead  v.  Lambert, 
10  Abb.  N.  S.  428 ;  Cornwell  v.  Haight,  21  N.  T.  (7  Smith)  462. 
Thus,  where  a  time  and  place  are  fixed  for  the  mutual  perform- 
ai:ic^  of  a  contract,  the  plaintiff  need  not  allege  an  actual  tender 
of  performance  if  the  defendant  at  the  time  and  place  fixed  for 
performance,  declared  an  utter  inability  to  perform  his  part  of 
l^e  contract,  or  rendered  a  tender  impossible  by  absence.    An 
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averment  of  readineBS  and  willingness  to  perform  at  the  time 
and  place  fixed  hy  the  contract,  is  sufficient.  Wheeler  v.  Garcia^ 
40  N.  Y.  (1  Hand)  584  ;  affirming  S.  C,  5  Rob.  280  ;  Bronson 
y.  Wiman,  8  TS.  Y.  (4  Seld.)  182 ;  Coordey  y.  Anderson,  1  Hill, 
619  5  Clark  v.  Dales j  20  Barb.  42. 

Section  5.  Notice^  when  and  how  pleaded. 

a.  When  notice  should  be  pleaded.  It  is  a  general  rule,  with 
respect  to  the  necessity  of  averring  notice,  that  when  the  matter 
alleged  in  the  pleading  is  to  be  considered  as  lying  more  prop- 
erly in  the  knowledge  of  the  party  pleading  it  than  of  the 
adverse  party,  notice  thereof  should  be  averred.  Cole  v.  Jessupy 
2  Barb.  309.  But  when  the  reverse  is  the  fact,  no  notice  need  be 
pleaded.  Clough  v.  Hoffman,  5  Wend.  499.  Thus,  as  a  general 
rule,  no  notice  or  demand  is  necessary  where  one  guarantees  the 
act  of  another,  unless  the  terms  of  the  contract,  or  usage,  requires 
it  Dotiglass  v.  Sowland,  24  Wend.  85.  In  an  action  on  an 
undertaking,  which  does  not  in  terms  provide  for  notice  to  the 
sureties  of  the  event  by  which  their  liability  becomes  fixed,  no 
notice  need  be  averred  or  proved.  Heehner  v.  ToTimsend,  8  Abb. 
234.  But,  by  mercantile  usage,  notice  is  required  between  the 
indorsees  and  indorsers  of  bills  of  exchange  and  promissory 
notes,  and  such  notice  must  be  alleged  in  an  action  to  charge 
the  indorser  on  his  contract  to  pay  on  default  of  his  principal. 
lb. ;  Alder  v.  Bloomingdale,  1  Duer,  601 ;  S.  C,  10  N.  Y.  Leg. 
Obs.  363.  See  Barker  v.  Anderson,  21  Wend.  427 ;  ShuUz  v. 
Depuy,  3  Abb.  252. 

6.  Hov>  notice  shovZd  he  pleaded.  The  fact  that  due  notice 
has  or  has  not  been  given  in  any  case  is  issuable,  and  should  be 
pleaded  like  any  other  issuable  fact.  No  particular  rules  of 
pleading  need  be  given.  So  if  the  pleader  seeks  to  excuse  the 
omission  of  notice,  the  facts  justifying  such  omission  should  be 
pleaded.  Facts  excusing  an  omission  of  notice  cannot  be  proved 
under  a  bare  allegation  of  actual  notice.  Oarvey  v.  Fowler,  4 
Sandf.  665 ;  S.  C.j  10  N.  Y.  Leg.  Obs.  16 ;  Purchase  v.  MaMison, 
6  Duer,  587 ;  Alder  v.  Bloomigdale,  1  id.  601 ;  S.  C,  10  N.  Y. 
Leg.  Obs.  363 ;  ShiiUz  v.  Depuy,  3  Abb.  252. 

Section  6.  Breach  of  contract^  how  pleaded. 

a.  In  general.    The  Revised  Statutes  provide  that  when  any 

action  shall  be  prosecuted  in  any  court  of  law,  upon  any  bond 

for  the  breach  of  any  condition,  other  than  for  the  payment  of 

money,  or  shall  be  prosecuted  for  any  penal  siipi  foy  tb©  uon- 
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performance  of  any  covenant  or  written  agrfeenient,  the  plaintiff, 
in  his  complaint,  shall  assign  the  specific  breaches  for  which  the 
action  is  brought.  2  R.  S.  378  (892).  In  actions  npon  instru- 
ments for  the  payment  of  money  only,  it  is  sufficient  to  give  a 
copy  of  the  instrument  and  to  state  that  there  is  due  thereon  a 
specified  sum  which  the  plaintiff  claims.  Code,  §  162 ;  Howard 
V.  Farley^  18  Abb.  260.  It  is  unnecessary  to  aver  that  no  pay- 
ment has  been  made  in  accordance  with  the  terms  of  the  contract. 
In  equitable  actions  it  is  often  sufficient  to  allege  that  a  breach 
is-apprehended. 

&.  How  pleaded.  In  pleading  the  breach  of  a  contract,  the 
plaintiff  should  state  such  facts  as,  when  proved  upon  the  trial, 
will  show  that  the  defendant  has  been  guilty  of  a  breach  of  the 
contract  existing  between  them. 

It  will  not  be  sufficient  to  allege  that  the  defendant  has  failed 
to  fulfill  his  obligations,  as  this  would  be  but  a  conclusion  of 
law,  and  not  an  issuable  fact.  Van  Schaick  v.  Winner  16  Barb. 
89 ;  Schenck  v.  IfayloTy  2  Duer,  675 ;  WhitehiU  v.  Shickle,  43 
Mo.  537.  In  assigning  a  breach,  the  pleader  may  foUow  and 
negative  the  words  of  the  covenant,  if  by  so  doing  he  necessarily 
shows  that  the  contract  has  been  broken.  Brown  v.  Stebbins^  4 
Hill,  154.  But  it  is  not  necessary  that  the  exact  words  of  a  cove- 
nant should  be  followed  in  assigning  a  breach,  although  it  is 
necessary  that  they  be  substantially  followed.  It  must  distinctly 
appear  by  express  words,  or  by  a  necessary  implication,  that, 
admitting  the  truth  of  the  fact«i  stated  in  the  complaint,  the 
defendant  has  broken  the  covenant  in  its  true  sense  and  meaning. 
SchencJc  v.JSfayloT^  2  Duer,  675 ;  Potter  v.  Bacon^  2  Wend.  583.  K 
the  covenant  broken  contains  an  exception  in  favor  of  the 
defendant,  it  may  be  disregarded  in  assigning  a  breach,  as  it  is 
the  duty  of  the  defendant  to  plead  it  if  he  elects  to  rely  upon  it. 
Wheeler  v.  Bavidge,  9  Exch.  668.  Neither  is  it  necessary  to 
allege  that  the  breach  occurred  before  the  commencement  of  the 
suit,  as  this  fact  also  is  a  matter  of  defense.  Smith  v.  HolmeSj 
19  N.  Y.  (5  Smith)  271 ;  Mayiiard  v.  TaUott,  11  Barb.  569  ;  Lewis 
V.  Oily  of  Bvffalo,  29  How.  335. 

But  the  breach  as  assigned  must,  prima  facie^  negative  per- 
formance. Thus,  when  the  contract  contains  a  condition  for  the 
performance  of  one  of  two  acts  in  the  alternative,  the  complaint 
must  show  that  neither  act  was  performed.  People  v.  Tilbm^  13 
Wend.  597 ;  Lutweller  v.  LinneU^  12  Barb.  512.   So,  where  there 
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are  several  parties  obligated  to  perform  a  certain  act,  it  is  neces- 
sary to  so  assign  the  breach,  that  the  complaint  may  show  that ' 
none  of  the  parties  performed.  Wilkinson  v.  Thorley^  4  Maule 
&  S.  33.  But  this  may  be  done  in  general  terms.  AUherry  v. 
WaXby,  1  Strange,  229 ;  Ghyfe  v.  Ellis,  id.  228.  And  where  A 
agrees  to  pay  B  for  the  benefit  of  C,  it  is  sufficient  to  allege  that 
A  has  not  paid  to  C.  Rowland  v.  Phalen,  1  Bosw.  43.  It  is  a 
general  rule  that,  while  the  court  will  require  that  the  averment 
of  a  breach  of  covenant  shall  be  sufficiently  explicit  to  show 
that  there  has  been  a  breach,  it  will  not  require  the  pleader  to 
anticipate  and  negative  every  possible  defense ;  nor  will^  it 
require  that  the  breach  shall  be  set  forth  in  detail,  if  it  can  be 
averred  generally.  Hodges  v.  Oray,  4  Dowl.  Pr.  733  ;  Dehen- 
Jiam  V.  Chamhers,  3  Mees.  &  Wels.  128 ;  Rowland  v.  PhaZeTi^ 
1  Bosw,  43 ;  Aleherry  v.  Walby,  1  Strange,  229. 

Section  7.  Damages^  how  pleaded. 

a.  In  general.  In  an  action  to  recover  damages  for  a  breach 
of  contract,  the  plaintiff  must  set  forth  facts,  from  which  it 
foUows  as  a  necessary  legal  inference,  that  he  has  suffered 
damage.  Ootdd  v.  Alien,  1  Wend.  182 ;  Neary  v.  BostwicJc,  2 
Hilt.  614.  See  Rider  v.  Fond,  28  Barb.  447 ;  S.  C.  reversed,  19 
U".  Y.  (5  Smith)  262.  Under  the  old  forms  of  pleading,  it  was 
necessary  to  distinctly  and  expressly  aver,  that  the  plaintiff  had 
suffered  damage  in  a  specified  sum.  This  averment  was,  how- 
ever, a  mere  form,  and  as  such  has  been  swept  away  by  the  Code. 
The  amount  of  damage  is  not  an  issuable  fact.  Raymond  v. 
Traffarn,  12  Abb.  52 ;  Connoss  v.  Meir,  2  E.  D.  Smith,  314 ; , 
McKensie  v.  Farrell,  4  Bosw.  192.  And  it  is  probably  unnec- 
essary to  make  it  the  subject  of  specific  averment  in  any  case. 
It  is  customary,  however,  to  make  such  an  averment  in  all 
actions  for  unliquidated  damages,  although  in  other  actions  it  is 
generally  omitted.  The  demand  for  judgment  fixes,  prima  fade, 
the  measure  of  damage  whether  liquidated  or  otherwise,  and  no 
reason  exists  for  a  distinction  in  the  form  of  averment  in  the  two 
classes  of  actions. 

h.  Special  daraages.  When  an  action  is  brought  upon  a 
breach  of  contract,  and  no  special  damages  are  stated  in  the 
complaint,  the  plaintiff  is  confined  in  his  recovery  to  such  only 
as  necessarily  arise  from  the  breach  complained  of ;  but  if  the 
damages  claimed  do  not  necessarily  but  naturally  arise  from  the 
breach,  they  cannot  be  recovered  unless  they  are  particularly 
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stated  in  the  complaint,  and  not  then  if  they  are  not  proximate. 
Armstrong  v.  Percy ^  5  Wend.  685 ;  Law  v.  Archer^  12  N.  Y. 
(2  Kern.)  277;  Yander slice  v.  Newton^  4  N.  Y.  (4  Comst.)  130  ; 
Neary  v.  BostwicICy  2  Bttlt  614 ;  Bogert  v.  BurlchaUer^  2  Barb. 
626 ;  S,  C,  6  N.  Y.  Leg.  Obs.  160.  An  averment  of  special 
damage  is  never  issuable,  except  when  the  right  of  action 
depends  upon  such  averments.  MoUmy  v.  Dows^  16  How.  261 ; 
S.  0.  affirmed,  2  Hilt  247 ;  amith  v.  TJiomas,  4  Dowl.  Pr. 
333.  See  Dams  v.  Mayor  of  New  TorJc^  14  N.  Y.  (4  Kern.) 
606,  626. 

ARTICLE  IV. 

COMPLAIKTS  UPON  WEONGS. 

Section  1.  Averments  showing  plaintiff's  right  of  action. 

a.  In  general.  It  is  a  general  rule  that  every  complaint  in  an 
action  for  a  wrong  must  show,  prima  facie^  that  the  act  form- 
ing the  subject  of  the  action  has  in  some  way  resulted  in  injury 
to  the  plaintiff.  The  only  exception  to  this  rule  is  to  be  fouud 
in  the  pleadings  in  actions,  commonly  called  gui  tarn  actions,  in 
which  the  right  to  sue  for  a  wrong  affecting  the  public  at  large 
is  given  to  any  person  who  will  act  as  plaintiff,  whether  inju- 
riously affected  by  the  wrongful  act  of  the  defendant  or  not. 
But  in  all  other  actions  it  is  necessary  to  show  by  proper  aver- 
ments that  the  plaintiff  was  injured  in  person  or  property  by  the 
act  of  the  defendant.  It  is  not  necessary  to  show,  however,  that 
the  plaintiff  alone  received  the  injury,  for  the  same  wrongful  act 
may  give  different  rights  of  action  to  different  persons.  Thus,  a 
master  may  maintain  an  action  against  another  person  for  beat- 
ing his  servant,  and  the  servant  may,  at  the  same  time,  maintain 
an  action  against  the  same  person  for  the  same  act.  But  both 
actions  cannot  be  maintained  upon  the  same  averments.  In  an 
action  brought  by  the  servant,  it  is  sufficient  to  allege  facts 
showing  injury  to  the  person ;  while  in  an  action  by  the  master, 
it  is  necessary  to  allege,  in  addition  thereto,  that  the  party 
injured  is  his  servant,  and  that  by  reason  of  such  injuries  he  is 
deprived  of  services  to  which  he  is  entitled.  And  in  all  actions 
founded  upon  injuries  to  a  third  person,  it  is  necessary  to  show 
that  the  party  injured  owed  services  to  the  plaintiff.  Bartley  v. 
BicJiimyer,  4  N.  Y.  (4  Comst.)  38 ;  Dain  v.  Wycoff,  7  N.  Y. 
(3  Seld.)  191.    So  in  actions  for  injuries  to  property,  it  must 
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appear  that  the  plaintiff  was  the  owner  of  the  -property  injured 
or  had  such  possessory  rights  therein  as  entitle  him  to  maintain 
the  action.  Davis  v.  Bbppockj  6  Duer,  254 ;  Ba^  v.  Van  Al- 
styncy  16  Barb.  668 ;  Heine  v.  Anderson,  2  Duer,  318  ;  Walter  v. 
Lockwood,  23  Barb.  228 ;  S.  C,  4  Abb.  307.  It  is  not  neces- 
sary, however,  that  the  complaint  should  set  forth  the  source  of 
the  plaintiff's  title  to  the  property  iigured.  A  general  allega- 
tion of  ownership  is  sufficient.  Id. ;  Tdl  v.  Beyer ,  38  N.  T.  (11 
Tiff.)  161 ;  S.  0.,  6  Trans.  App.  142 ;  Ensign  v.  Sherman,  14 
How.  439. 

Section  2.  WrongfU  act^  how  pleaded. 

a.  In  general.  It  is  of  course  necessary  that  the  wrongful 
act  which  forms  the  subject  of  the  action  should  be  alleged  sub- 
stantially as  it  is  to  be  proved. 

It  is  not  necessary  that  the  allegations  of  the  complaint  should 
be  so  framed  as  to  negative  every  possible  defense  which  might 
be  raised  to  show  that  the  act  complained  of  was  not  wrongful. 
Thus,  in  an  action  of  replevin  in  the  cepit,  it  is  sufficient  to 
allege  that  the  defendant  took  the  property  of  the  plaintiff,  and 
unjustly  detains  the  same,  as  such  an  allegation  imports  a 
tortious  taking.  Childs  v.  Hart,  7  Barb.  370.  So,  upon  the 
same  reasoning,  it  is  sufficient  in  an  action  of  trespass  to  allege 
that  the  defendant  entered  upon  the  plaintiff's  land,  as  such 
entry,if  unexcused,is^ima/aci«  a  wrong ;  and  if  the  defendant 
had  permission  to  enter,  such  permission  is  a  defense,  which  he 
is  bound  to  set  up  affirmatively.  The  general  rule  of  pleading 
that  it  is  never  necessary  to  anticipate  a  defense  applies  in  this 
case.  See  Williams  v.  nU,  36  N.  T.  (9  Tiff.)  319  (328) ;  Hunt 
V.  Hudson  Miter  Fire  Ins.  Co.,  2  Duer,  481 ;  Troy  Fire  Ins.  Co. 
V.  Carpenter,  4  Wis.  20. 

Excessive  particularity  is  not  required  in  the  statement  of  the 
manner,  in  which  the  wrong  forming  the  cause  of  action  was 
committed,  as  in  most  cases,  the  defendant  is  presumptively 
better  informed  of  the  facts  than  the  plaintiff ;  and  the  general 
rule  of  pleading  here  applies,  that  less  particularity  is  required, 
when  the  facts  lie  more  in  the  knowledge  of  the  opposite  party, 
than  of  the  party  pleading.  Thus,  in  an  action  for  the  conversion 
of  personal  property,  it  is  not  absolutely  necessary  to  show  how 
the  defendant  converted  it,  although  a  fuU  statement  of  the  facts 
is  preferable,  if  within  the  knowledge  of  the  pleader.  See  Decker 
V.  Mathews,  12  N.  Y.  (2  Kern.)  313. 
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b.  Allegation  of  duty.  When  the  act  or  omission  which 
forms  the  cause  of  action  was  not  wrongful  in  itself,  but  became 
so  by  reason  of  some  sx)ecial  duty  devolving  upon  the  defendant, 
it  is  not  only  necessary  to  allege  injuries  resulting  from  this 
breach  of  duty,  but  it  is  also  indispensable  to  set  forth  a  state- 
ment of  facts,  from  which  such  duty  arises.  An  allegation  of 
duty,  of  a  breach,  and  of  injuries  resulting  therefrom,  will  be 
insufficient,  unless  from  the  rest  of  the  complaint  the  facts 
necessary  to  raise  the  duty  can  be  collected.  An  allegation  of 
duty  unsupported  by  such  facts  is  of  no  avail.  City  of  Bvffalo 
V.  HaUoway^  7  N.  T.  (3  Seld.)  493 ;  Taylor  v,  AUaviic  Mut  Ins. 
Co.^  2  Bosw.  106 ;  Oongreve  v.  Morgan^  4  Duer^  439 ;  Casey  v. 
Mann,  5  Abb.  91 ;  S.  C,  14  How.  163 ;  6  Duer,  679. 

Thus  in  an  action  against  an  overseer  of  highways  for  damages 
resulting  from  the  neglect  of  the  defendant  to  repair  a  certain 
bridge  within  his  district,  it  is  not  enough  to  allege  generally 
that  the  overseer  neglected  his  duty  and  willfully  suffered  a 
bridge  to  remain  broken  by  means  of  which  the  plaintiff  sus- 
tained injury,  as  such  allegations  alone  give  no  right  of  action. 
The  overseer  is  bound  to  repair  only  under  special  circumstances 
occurring  while  he  is  in  office,  and  it  is  these  special  circum- 
stances that  create  the  duty  and  not  the  office.  His  obligation 
to  repair  arises  from  the  fact  of  having  means  within  his  power 
to  make  such  repair,  and  if  the  complaint  fails  to  state  the  pos- 
session of  such  means  it  is  fatally  defective.  Bartlett  v.  CrozieTy 
17  Johns.  439.  See  Hover  v.  Buckhoof  44  N.  Y.  (6  Hand)  113 ; 
MoUnson  v.  Chamberlain,  34  N.  Y.  (7  Tiff.)  389. 

c.  Demand.  It  is  sometimes  necessary,  in  order  to  render  a 
party  liable  to  an  action  in  tort,  that  a  demand  should  precede 
the  service  of  the  summons,  and  when  a  demand  is  thus  essential 
to  the  cause  of  action  it  must  be  alleged. 

Thus  where  goods  come  lawfully  into  the  possession  of  a 
party,  and  they  are  subsequently  wrongfully  detained,  it  is 
necessary  in  an  action  for  their  wrongful  detention  to  allege  a 
demand  for  the  goods  before  suit  brought,  as  it  is  a  proposition 
almost  universally  true,  that  no  man  can  be  subjected  to  an 
action  in  respect  to  personal  property  in  his  possession,  received 
by  delivery,  and  without  personal  wrong  on  his  part  until  he 
has  refused  to  deliver  it  to  the  true  owner  upon  a  lawful  demand. 
Pnraes  v.  Moltz,  5  Rob.  653  ;  S.  C,  2  Abb.  N.  S.  409 ;  32  How. 
478 ;   Stevens  v.  Hyde,  32  Barb.  171 ;  IVetD  York  Car  CHI  Co.  v. 
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Richmmd,  6  Bosw.  213;  S.  C,  10  Abb.  185;  19  How.  605; 
FvlleT  V.  LefwU,  3  Abb.  383 ;  S.  C,  13  How.  219 ;  Barrett  v. 
WarreTb^  3  Hill,  348 ;  Ourney  v.  Kenny ^  2  E.  D.  Smith,  132. 

A  possible  exception  to  this  rule  may  exist  in  cases  where  the 
defendant  has  come  lawfully  into  possession  of  the  property  of 
the  plaintiff,  and  has  so  disposed  of  it  that  it  is  not  in  his  power 
to  deliver  it  Powers  v.  Bastardy  19  How.  309 ;  La  Place  v. 
AupoiXy  1  Johns.  Cas.  406. 

But  it  is  only  where  the  property  is  lawfully  in  the  possession 
of  the  defendant  that  a  demand  before  suit  brought  need  be 
made  or  alleged.  New  TorJc  Car  Oil  Co.  v.  Richmond^  6  Bosw. 
213 ;  S.  C,  10  Abb.  185  ;  19  How.  505 ;  Hunter  v.  Hudson  River 
Iron  and  Machine  Co.^  20  Barb.  493. 

Thus,  if  a  person  obtains  goods  by  fraud,  the  act  is  wrongful, 
and  confers  no  title,  and  no  demand  before  suit  brought  need 
be  made  or  alleged.  But,  if  the  goods  are  in  the  possession  of 
the  assignee  of  the  wrong-doer,  his  possession,  being  peacefully 
and  innocently  acquired  from  the  apparent  owner,  may  be  con- 
sidered as  so  far  lawful  as  to  render  a  demand  necessary  before 
suit  brought,  and  where  a  demand  is  essential  to  the  right  of 
action,  it  must  be  alleged.  White  v.  Dodds^  42  Barb.  664; 
S.  C,  28  How.  197 ;  18  Abb.  250 ;  Stevens  v.  Hyde,  32  Barb.  171 ; 
Bliss  V.  Cottle,  id.  322 ;  HasseU  v.  Borden^  1  Hilt.  128 ;  Sherman 
y.  JElder,  id.  178 ;  Shiyter  v.  WiUiams,  1  Sweeny,  216 ;  S.  C, 
37  How.  109. 

But  a  demand  .of  property  from  a  third  party,  who  has  pos- 
session of  goods  originally  obtained  by  fraud,  is  necessary  only 
where  such  party  came  into  such  possession  in  good  faith,  and 
without  notice  of  the  original  fraud ;  and,  where  the  third  party 
has  such  notice,  no  demand  need  be  made  or  alleged.  Pringle 
V.  PhiUips,  5  Sandf.  157 ;  TaVman  v.  TwrcTc,  26  Barb.  167. 

The  fact  that  the  right  of  action  has  been  assigned  does  not 
change  the  relative  rights  of  the  parties,  or  the  rules  governing 
the  allegations  necessary  in  the  complaint,  in  relation  to  a  demand 
before  suit.  An  assignment  of  the  property ^  which  is  the  subject 
of  the  action,  may  affect  the  necessity  of  alleging  demand,  as 
has  previously  been  stated  ;  but,  on  an  assignment  of  the  right 
of  action^  the  assignee  succeeds  to  all  the  rights  of  the  assignor, 
and,  if  no  demand  was  necessary  to  enable  the  assignor  to  main- 
tain the  action,  no  demand  can  be  required  at  the  hands  of  his 
assignee.    McKee  v.  Judd^  12  N.  Y.  (2  Kern.)  622. 
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In  actions  for  the  conversion  of  personal  property,  if  the 
complaint  sets  forth  facts  which  in  themselves  constitute  a  con- 
version, no  demand  is  necessary,  as  a  demand  and  refusal  is  only 
one  mode  of  proving  a  conversion,  an,d  is  unnecessary  where  it  is 
intended  to  establish  the  conversion  on  the  trial  by  other  means. 
Davison  v.  Donad%  2  E.  D.  Smith,  121. 

In  a  late  case,  decided  by  the  supreme  court  at  general  term, 
a  similar  decision  was  made  in  respect  to  the  necessity  of  alleging 
a  demand  and  refusal,  in  an  action  to  recover  the  possession  of 
personal  property.  The  plaintiff  alleged  in  his  complaint  that 
he  was  the  owner  of  the  property  claimed ;  that  he  was  entitied 
to  itB  possession ;  and  that  the  defendant  had  taken  and  wrong- 
fully detained  it.  The  question  passed  upon  by  the  court  was, 
whether,  under  the  complaint,  the  plaintiff  cotQd  be  permitted 
to  prove,  under  objection,  that  he  demanded  the  property  before 
action.  It  was  decided  that  there  is  no  necessity,  under  the 
Code,  of  alleging  a  demand  and  refusal  in  a  complaint  in  an 
action  for  the  unlawful  detention  of  personal  property ;  that  it 
is  enough  that  the  defendant  is  charged  with  taking,  or  with 
having  and  wrongfully  detaining,  the  property  of  the  plaintiff ; 
and  that,  whether  the  unlawful  detention  consists  in  the  refusal 
of  the  defendant  to  deliver  it  when  demanded,  or  whether,  by 
any  improper  act  of  his,  he  detains  it  from  the  plaintiff,  is  a 
matter  of  evidence,  and  need  not  be  set  out  in  the  complaint. 
Simser  v.  Cowan,  66  Barb.  396. 

In  an  action  for  damages  against  the  continuer  of  a  nuisance, 
it  IS  not  necessary  to  prove  or  to  aver  a  notice  before  suit  of  the 
existence  and  extent  of 'the  nuisance,  or  a  request  to  abate  and 
remove  it.  Conhocton  Stone  Go.  v.  Bvffalo,  N.  T.  and  Erie^ 
a.  R.  Co.,  62  Barb.  390.  See  Brovm  v.  Cayuga  and  Susque- 
hanna R.  R.  Co.,  12  N.  Y.  (2  Kern.)  486. 

Section  3;  Allegations  of  knowledge. 

a.  When  necessary.  In  certain  actions,  knowledge  in  the 
defendant  of  certain  facts  pertaining  to  the  subject  of  the  action 
is  essential  to  the  defendant's  liability.  Knowledge  in  the 
defendant  in  such  cases  is  the  gist  of  the  action  and  must  be 
alleged. 

It  is  a  general  rule  ttiat,  where  the  omission  or  commission  of 
a  certain  act  does  not,  in  itself,  show  a  wrongful  intent  or  neg- 
lect, yet  results  in  injury  to  person  or  property,  it  must  appear, 
in  order  to  fix  the  liability  of  the  party  omitting  or  committing 
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the  act,  that  he  h^  such  knowledge  or  notice  of  the  probable 
result  of  his  act  or  neglect  as  would  impose  upon  him  an  obli- 
gation to  avoid  or  prevent  it. 

Thus,  in  a  complaint,  founded  upon  injuries  committed  by  an 
animal  presumptively  harmless,  it  must  be  alleged  that  the 
owner  had  notice  or  knowledge  of  the  habit  of  the  animal  to 
commit  such  injuries,  as  his  liabiUty  therefor  depends  upon  and 
springs  from  such  notice  or  knowledge.  Vrooman  v.  Lawyer ^ 
13  Johns.  339  ;  FairchUd  v.  BeTitley,  30  Barb.  147 ;  Buckley  v. 
Leonard^  4  Denio,  600 ;  Tifft  v.  Tifft,  id.  176 ;  Earl  v.  Yan 
Alstinej  8  Barb.  630.  But  where  the  animal  is  of  a  savage  spe- 
cies, and  the  injury  committed  resulted  from  his  savage  and 
ferocious  nature,  no  averment  of  knowledge  is  necessary  as  the 
existence  of  such  nature  is  equivalent  to  express  notice.  lb. ; 
Van  Leuven  v.  Lyke^  1  N.  T.  (1  Comst.)  616 ;  Scrif}ner  v.  Kelley^ 
38  Barb.  14.  So,  where  any  animal  commits  an  injury,  while 
trespassing  on  the  land  of  another,  no  averment  of  knowledge 
is  necessary.  Fair  child  v.  BenMepj  30  Barb.  147 ;  Van  Leuven 
V.  Lyke,  1  N.  Y.  (1  Comst.)  615. 

To  the  general  rule  there  is  also  a  statutory  exception.  By 
the  laws  of  this  State,  a  party  owning  or  possessing  a  dog  is 
liable  for  any  sheep  killed  or  wounded  by  such  dog,  without 
previous  notice  that  the  animal  was  mischievous  or  disposed 
to  kill  sheep.  1  E.  S.  704,  §  9;  Fairchild  v.  Bentley,  30 
Barb.  147  (166).  No  averment  of  the  knowledge  of  the  owner 
as  to  the  habits  of  the  dog  is  in  this  case  necessary.  But  as  the 
statute  provides  for  actions  brought  for  the  value  of  any  sheep 
or  lamb  killed  or  wounded  by  such  dog,  an  averment  of  knowl- 
edge is  necessary,  in  an  action  to  recover  damages  for  injuries 
done  by  such  dog  to  any  sheep  or  lambs,  aside  from  killing  or 
wounding  them.  Osincup  v.  Nichols^  49  Barb.  146 ;  AucTimuty 
V.  jffam,  1  Denio,  496. 

Independent  of  any  knowledge  of  a  malicious  or  vicious  dis- 
position in  an  animal,  the  owner  may  become  liable  by  reason 
of  negligence  for  any  injury  committed  by  it.  Thus,  where  a 
person  permits  his  horse  to  go  loose  and  unattended  upon  the 
sidewalk  of  a  populous  street  in  a  city,  this  act  will  be  deemed 
such  negligence  as  to  render  him  liable  for  all  injuries  occasioned 
thereby,  without  proof  of  the  viciousness  of  the  animal.  Dick- 
son V.  McCoy,  39  N.  Y.  (12  Tiff.)  400. 

It  is  necessary  to  allege  the  viciousness  of  an  animal  in  com- 
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mitting  an  injury,  only  where  but  for  the  vice  of  such  animal 
the  owner  would  be  free  from  fault.  lb. 

In  an  action  for  deceit,  where  the  fraud  is  the  gist  of  the 
action,  if  there  is  no  evidence  of  a  scienter^  the  action  cannot  be 
sustained.    Moore  v.  Nohle^  36  How.  386 ;  S.  C,  63  Barb.  426. 

In  order  to  render  a  defendant  liable  for  the  damages  resulting 
from  false  representations  made  by  him,  it  is  not  necessary  that 
he  should  have  actual  knowledge  of  the  falsity  of  his  represen- 
tations. Actionable  fraud,  consisting  in  a  false  representation, 
imports  ex  vi  termini  an  intent  to  deceive.  It  may  be  committed 
by  stating  what  is  known  to  be  false ;  or  it  may  be  committed 
by  professing  knowledge  of  the  truth  of  a  statement  which  is 
untrue.  But,  in  either  case,  falsehood  uttered  with  intent  to 
deceive  are  the  essential  ingredients.  Marsh  v.  Falker^  40  N. 
Y.  (1  Hand)  662 ;  Chester  v.  Comstock^  id.  676,  note.  It  follows 
that  a  direct  averment  of  knowledge  on  the  part  of  the  defend- 
ant of  the  falsity  of  the  representations  made  by  him  may  not 
be  necessary  if  the  complaint  contains  averments  inconsistent 
with  the  theory  that  such  representations  were  made  in  good 
faith.  Moore  v.  NohU,  36  How.  386 ;  S.  C,  53  Barb.  425.  But 
when  the  facts  which  were  falsely  represented  were  clearly  within 
the  knowledge  of  the  party  guilty  of  the  fraud,  a  complaint 
will  be  defective  in  not  stating  that  the  defendant  knew  that  his 
representations  were  false.  Mctbey  v.  Adaras^  3  Bosw.  346.  See 
Robinson  v.  Flinty  68  Barb.  100. 

Upon  an  absolute  warranty,  it  is  unnecessary  to  allege  a 
scienter,  as  the  party  warranting  is  accountable  for  any  unsound- 
ness in  the  thing  warranted,  whether  ignorant  of  the  falsity  of 
his  representations  or  not.  Moore  v.  Nohte^  36  How.  386 ;  S.  C, 
53  Barb.  425. 

In  an  action  by  an  employee  against  his  employer,  for  injuries 
received  in  the  course  of  his  employment,  by  reason  of  defects 
in  the  material,  buildings  or  machinery,  used  in  carrying  on  the 
business  of  such  employer,  the  plaintiff  must  allege  that  the 
defendant  had  knowledge  of  the  defect  which  caused  the  injury, 
or  must  set  forth  facts  showing  that  the  defendant  was  ignorant  of 
the  same  through  his  own  personal  negligence  or  want  of  care. 
McMillan  v.  Saratoga  and  Washington  JR.  R.  Co.,  20  Barb- 
449  ;  Anderson  v.  New  Jersey  Steamboat  Co,,  7  Rob.  611.  See 
Warner  v.  Erie  R.  R.  Co.,  39  N.  T.  (12  Tift'.)  468 ;  Keegan  v. 
Western  R.  R.  Co.,  8  N.  Y.  (4  Seld.)  176 ;    Ryan  v.  Fowler,  24 
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H".  Y.  <10  Smith)  410 ;  FavZkrver  v.  Erie  JR.  R.  Co.,  49  Barb.  324. 
So,  in  a  similar  action,  where  the  injury  results  from  the  neg- 
ligence of  a  fellow  servant,  knowledge  of  the  incompetency  of 
such  servant  must  be  brought  home  to  the  defendant  or  the 
action  cannot  be  maintained.  lb. 

In  an  action  for  enticing  a  servant  away  from  his  master,  an 
averment,  that  the  defendant  knew  that  the  servant  was  in  the 
service  of  the  plaintiff,  is  necessary.  Fores  v.  Wilson,  Peake's 
Oases,  56.  But  no  such  averment  is  necessary  in  an  action 
brought  by  the  master,  for  the  seduction  of  the  servant  lb. 

In  an  action  to  recover  damages  against  the  continuer  of  a 
nuisance,  no  allegation  of  previous  notice  of  the  existence  and 
extent  of  the  nuisance  is  necessary.  Oonhocton  Stone  Co.  v. 
Buffalo,  New  lorJc  and  Erie  R.  R.  Co.,  62  Barb.  390.  See 
Hubbard  v.  Russell,  24  id.  404. 

In  an  action  for  a  malicious  arrest,  it  is  not  necessary  to 
directly  allege  in  the  complaint  that  the  statement  of  facts  ui)on 
which  the  order  was  made  was  false,  within  the  defendant's 
knowledge,  or  that  he  had  not  reasonable  or  probable  cause  for 
believing  it  true.  The  averment  of  knowledge  will  be  sufficiently 
set  forth  in  an  allegation  that  the  plaintiff  procured  the  order 
from  the  judge  "  by  falsely  and  maliciously,"  representing  cer- 
tain facts.  Ross  V.  Norman,  6  Exch.  369.  See  Ooffi/n  v. 
WilcodJc,  2  WUs.  302. 

b.  How  pleaded.  It  is  a  fundamental  rule  of  pleading  that 
whatever  must  of  necessity  be  alleged  in  a  pleading  should  be 
alleged  in  a  direct  and  issuable  form.  This  rule  is  as  applicable 
to  an  allegation  of  knowledge  as  to  any  other  averment.  But, 
as  pleadings  are  to  be  liberally  construed,  the  courts  will  not 
pronounce  a  pleading  fatally  defective,  in  consequence  of  the 
omission  of  a  direct  allegation  of  a  certain  fact,  if  that  fact  is 
impliedly  alleged  in  another  allegation,  respecting  the  same  cause 
of  action  and  in  the  same  pleading.  ZdbrisTcie  v.  Smith,  13 
N.  Y.  (3  Kern.)  322. 

Thus,  in  an  action  for  deceit  in  the  sale  of  lands,  an  allegation 
in  the  complaint  that  the  defendant  "  falsely  and  fraudulently 
represented  and  alleged  that  the  farm  contained  ninety  acres," 
and  that  the  farm  actually  contained  less,  is  a  sufficient  averment 
that  the  defendant  knew  this  representation  to  be  false.  Thomas 
V.  Beehe,  25  N.  Y.  (11  Smith)  244 ;  Moore  v.  NobU,  36  How.  385  ; 
S.  C,  63  Barb.  426  ;  Bayard  v.  Malcolm,  2  Johns.  650. 
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An  all^ation  that  the  defendant  had  good  reasons  to  believe 
that  the  plaintiff  well  knew  certain  facts  is  a  defectiye  mode  of 
alleging  knowledge  on  the  part  of  the  plaintiff ;  yet  this  form  of 
averment  has  been  held  sufficient.  Spencer  v.  SaiUhtoick^  9 
Johns.  314. 

But  these  illustrations  show  only  that  a  defective  allegation 
of  knowledge  may,  in  some  cases,  be  sufficient,  but  do  not  affect 
the  rule  that  such  allegation,  in  every  case  where  necessarily 
inserted  in  a  pleading,  should  be  positively  and  distinctly  made. 

Section  3.  Wrongful  intent^  when  and  how  pleaded* 

a.  When  pleaded.  It  is  not  in  every  case  where  a  person  has  suf- 
fered injury  by  the  act  of  another  that  an  action  will  lie  to  recover 
damages  for  such  injury.  The  intent  with  which  the  act  was 
done  is  often  the  very  gist  of  the  action ;  and  whenever  it  is 
necessary,  in  order  to  render  a  party  responsible  for  his  acts,  to 
prove  that  they  were  done  with  an  intent  to  work  an  injury,  or 
cause  a  loss  to  another,  such  wrongful  intent  must  be  alleged  as 
well  as  proved. 

Thus,  a  person  may  make  certain  representations  in  a  positive 
and  unqualified  manner,  without  intent  to  deceive,  and  with  a 
full  belief  in  their  truth,  and  another  person  may  act  upon  these 
representations,  solely  because  they  were  made  in  a  manner 
importing  positive  knowledge  of  their  truth ;  and  yet  the  utter 
falsity  of  these  representations,  and  the  loss  that  may  result 
therefrom,  will  not  render  the  party  making  them  liable  to  an 
action.  The  intent  to  deceive  must  be  alleged  and  proved. 
Marsh  v.  FalTcer^  40  N.  Y.  (1  Hand)  562 ;  RoUnson  v.  Flimi^ 
58  Barb.  100  ;  Addington  v.  AUen^  11  Wend.  375 ;  Barber  v. 
MorgaUy  61  Barb.  116 ;  ClarJc  v.  People^  2  Lans.  329 ;  Star 
Steamship  Ompany  v.  Mitchell^  1  Abb.  N.  S.  396 ;  Mabey  v. 
Adams,  3  Bosw.  346 ;  Behn  v.  Kemble,  7  C.  B.  {N.  S.)  260. 

In  an  action  brought  by  a  husband  against  a  third  party,  who 
has  enticed  away  his  wife,  the  complaint  should  contain  an 
allegation  of  wrongful  intent.  Bennett  v.  Smith,  21  Barb.  439 ; 
Heermance  v.  James,  49  Barb.  120 ;  S.  C,  32  How.  142 ;  Hut- 
cheson  V.  Peck,  5  Johns.  196 ;  Philpy.  Squire,  Peake's  Cases,  82. 

In  an  action  for  a  malicious  prosecution,  the  wrongful  intent 
of  the  defendant  should  appear  by  a  distinct  allegation  of 
malice.  VanderbiU  v.  Maihis,  6  Duer,  304  ;  GH/oen  v.  W^h,  7 
Rob.  65.  The  same  rule  applies  to  actions  for  slander  of  title  to 
lands.    Kendall  v.  Stone,  5  N.  Y.  (1  Seld.)  14. 
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Id  an  action  for  libel,  no  direct  allegation  of  malice  need  be 
made,  as  an  averment  that  the  words  published  are  a  libel  is  a 
enfScient  allegation  of  falsehood  and  malice.  Hvmi  y.  Bennetty 
19  N.  T.  (6  Smith)  173. 

In  an  action  for  slander,  where  the  slanderous  statement  is 
presumptively  privileged,  there  must  be  a  sufficient  averment 
of  malice  to  sustain  the  action.  Vide  v.  Oray^  10  Abb.  1 ;  S. 
C,  18  How.  660. 

h.  How  pleaded.  While  it  is  a  clear  rule  that,  in  an  action  for 
deceit  or  fraud  in  the  sale  of  property  procured  by  false  repre- 
sentations, the  complaint  must  aver  that  the  false  representations 
were  made  with  an  intent  to  deceive  and  defraud,  it  is  not,  how- 
ever, necessary  that  the  averment  should  be  in  this  form.  If  the 
very  statement  of  the  facts  of  thie  case  involve  an  allegation  of 
such  intent,  no  express  allegation  of  intent  is  necessary.  Thus, 
if  the  complaint  sets  forth  the  fraudulent  representations  of  the 
defendant ;  the  fact  that  the  plaintiff  believed  and  acted  thereon ; 
the  loss  resulting  therefrom,  and  the  consequent  gain  of  the 
defendant ;  and  if  it  also  contains  a  direct  averment  that  each  and 
every  of  such  representations  were  false,  and  were  fully  known 
to  the  defendant  to  be  false,  these  facts  and  averments,  taken 
together,  will  impute  a  fraud  intentionally  committed,  and  no 
further  allegation  of  intent  is  necessary.  Barber  v.  Morgan^  61 
Barb.  116.  See  Clark  v.  People^  2  Lans.  829  (384) ;  ZahrisJde 
v.  Smith,  18  N.  T.  (8  Kern.)  830. 

In  an  action  for  slander,  a  general  averment  in  the  complaint 
that  the  words  were  spoken  falsely  and  maliciously,  is  a  sufficient 
allegation  of  malice.  VieU  v.  Gray,  10  Abb.  1 ;  S.  C,  18  How. 
660. 

Section  4.  Special  damages. 

a.  When  pleaded.  As  a  general  rule,  the  principles  of  plead- 
ing, in  relation  to  allegations  of  damages  arising  on  breach  of 
contract,  or  on  tort,  are  identical.  See  ante,  387.  Special  damages 
are,  however,  confined  almost  exclusively  to  actions  arising  on 
tort ;  and  the  rules  relating  to  the  necessity  and  the  mode 
of  alleging  such  damages  in  particular  cases,  are  of  peculiar 
importance  in  this  connection.  Special  damage  need  be  averred 
only  where  it  constitutes  in  part  the  cause  of  action  ;  or,  in  other 
words,  where  the  right  to  maintain  the  action  depends  upon  the 
farCt  that  damage  has  been  sustained.  Baggott  v.  Boulger,  2 
Duer,  160. 
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In  all  actions  of  slander,  for  words  not  in  themselves  action- 
able, the  right  to  recover  depends  upon  the  question  whether 
they  caused  special  damage,  and,  in  such  actions,  the  special 
damage  must  be  fully  and  accurately  stated.  lAnden  v.  Qrck- 
ham,  1  Duer,  670;  S.  C,  11  N.  Y.  Leg.  Obs.  186;  Kendalls, 
Stone,  5  N.  T.  (1  Seld.)  14 ;  HdOecJc  v.  MiUer,  2  Barb.  630 ;  Ter- 
wiUiger  v.  Wands,  26  id.  313 ;  S.  C.  affirmed,  17  N.  T.  (3 
Smith)  64.  So,  in  an  action  for  slander  of  title  to  lands  or  to 
personal  property,  special  damages  must  be  alleged  and  proved. 
Kendall  v.  St(me,  6  N.  Y.  (1  Seld.)  14 ;  Idnden  v.  Graham^  1 
Duer,  670 ;  S.  C,  11  N.  Y.  Leg.  Obs.  186 ;  Like  v.  McKinstry, 
41  Barb.  186. 

So,  to  sustain  a  private  action  to  recover  damages  for  a  false 
and  unauthorized  publication,  the  plaintiff  must  either  aver  and 
prove  that  he  has  sustained  some  special  damage  from  the  pub- 
lication of  the  matter  charged  against  him ;  or  the  nature  of  the 
charge  itself  must  be  such  that  the  court  can  legally  presume 
that  he  has  been  degraded  in  the  estimation  of  his  acquaint- 
ances, or  of  the  public,  or  has  suffered  some  other  loss,  either  in 
his  property,  character  or  business,  or  in  his  domestic  or  social 
relations,  in  consequence  of  the  publication  of  such  charge. 
Stmie  V.  Cooper,  2  Denio,  293 ;  Bennett  v.  Williamson,  4  Sandf. 
60 ;  S.  C,  8  N.  Y.  Leg.  Obs.  217 ;  Caldwell  v.  RayToond,  2  Abb. 
193 ;  Perkins  v.  Mitchell,  31  Barb.  461.  So,  in  an  action  by  a 
private  individual  to  abate  or  restrain  a  public  nuisance,  special 
damage  must  be  alleged  and  proved.  Landing  v.  WiswaU,  5 
Denio,  213 ;  S.  C,  6  How.  77 ;  Davis  v.  Mayor  of  New  York, 
14  N.  Y.  (4  Kern.)  606,  626 ;  Fort  Plain  Bridge  Co.  v.  SmUh,  30 
N.  Y.  (3  Tiff.)  44. 

The  same  rule  applies  to  actions  brought  by  private  indi- 
viduals, against  officers  for  misbehavior  in  office,  either  from 
misfeasance  or  nonfeasance.  In  such  action,  the  particular 
damages  for  which  the  plaintiff  brings  his  action  must  be  the 
legal  and  natural  consequence  of  the  wrongful  act  of  which  he 
complains,  and  must  be  particularly  stated  in  the  complaint. 
J^vMer  V.  Kent,  19  Johns.  223. 

This  rule  does  not,  however,  apply  to  an  action  against  a  sheriff, 
for  neglecting  to  return  an  execution.  In  such  action,  the  amount 
of  damages  is  prima  facie  the  amount  required  to  be  raised  by 
the  execution,  and  it  is  unnecessary  for  the  plaintiff  to  allege  or 
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prove  special  damages.    Ledyard  v.  JoneSy  7  N.  Y.  (3  Seld.) 
660 ;  Brodkfleld  v.  Remsen^  4  Trans.  App.  278. 

Wlien  a  plaintiff  seeks  to  recover  prospective  damages  for 
injuries,  received  through  the  negligence  of  the  defendant  or  his 
agents,  the  damages  likely  to  result  from  such  injuries,  as 
distinguished  from  such  as  have  already  accrued  before  suit, 
must  be  distinctly  alleged,  or  they  cannot  be  recovered.  QU- 
ligan  v.  iT.  Y.  and  Harlem  JR.  R.  Co.,  1  E.  D.  Smith,  453,  460. 

J.  How  pleaded.  Whenever  it  is  necessary  to  plead  special 
damages  in  any  action,  the  pleader  should  confine  himself  to 
those  damages,  which  are  the  natural  and  legal  consequences  of 
the  wrongful  act  of  the  defendant 

Thus,  in  an  action  for  slander,  where  the  words  spoken  are  not 
actionable  per  se^  the  pleader  should  confine  himself  to  alle- 
gations of  special  damages,  arising  directly  from  the  slanderous 
words  uttered  by  the  defendant,  and  should  not,  as  a  general 
rule,  allege  such  damages  as  resulted  from  a  repetition  of  such 
words,  by  parties  other  than  the  defendant.  Terwilliger  v. 
WandSy  17  N.  Y.  (3  Smith)  64 ;  Beach  v.  Ranriey,  2  Hill,  309  ; 
KeenTioUs  v.  jBecker,  3  Denio,  346;  Stedens  v.  Hartwelly  62 
Mass.  (11  Mete.)  642 ;  Dixon  v.  Smithy  5  Hurslt.  &  Norm.  460. 
But  this  rule  applies  only  where  the  repetition  of  the  words  was 
itself  slanderous,  and  the  injurious  consequences  arose  entirely 
or  in  part  from  such  second  slander.  But,  where  slanderous 
words  are  uttered  in  the  presence  of  a  third  party,  who  innocently 
repeats  them  to  another,  who  is  thereby  influenced  to  withhold 
from  the  plaintiff  some  advantage  which  he  otherwise  would 
have  granted  him,  this  injury  may  be  properly  averred  as  a 
special  damage  in  an  action  against  the  author  of  the  slander. 
KeenhoUs  v.  Becker^  3  Denio,  346 ;  Terwilliger  v.  Wands^  17 
N.  Y.  (3  Smith)  64 ;  Ffywles  v.  Bowen,  30  N.  Y.  (3  Tiff.)  20 ; 
Olmsted  v.  Brown^  12  Barb.  667;  McPherson  v.  Danietsy  10 
Barn.  &  Cress.  263 ;   Ward  v.  WeekSy  7  Bing.  211. 

In  alleging  special  damages  in  an  action  for  slander,  the 
pleader  should  also  confine  himself  to  allegations  of  damages 
which  are  of  a  pecuniary  character.  Mental  distress,  physical 
illness  and  inability  to  labor  are  not  the  proper  facts  on  which 
to  base  an  allegation  of  special  damages.  Terwilliger 'V.  Wands y 
17  N.  Y.  (3  Smith)  64  ;   Wilson  v.  Goity  id.  442. 

So  the  damages  which  may  properly  be  alleged  should  be 
pleaded  with  fullness  and  accuracy.   If  the  damages  consist  in  a 
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loss  of  ciLstomersy  or  of  a  sale  of  property^  the  persons  who 
ceased  to  be  customers,  or  who  refused  to  pnrchase,  mnst  be 
named.  Linden  v.  Ordham^  1  Duer,  670 ;  S.  C^  11  N.  T.  Leg. 
Obs.  185 ;  HaUock  v.  Miller ^  2  Barb.  630 ;  Shipman  v.  BumywSj 
lHall,d99;  J^ba^ v.  JTarric*,  1  Hnrlst.  & Nonn. 251 ;  JETarflcy  v. 
Herring^  8  Term  B.  130 ;  HarrUan  v.  Pearse^  1  Post  &  Pin.  567, 
570.  Want  of  particularity  in  ayerments  of  this  nature  have 
been  held  fatal  on  demurrer,  where  the  action  rested  solely  upon 
such  special  damage.  Linden  v.  Qraham^  1  Duer,  670 ;  S.  C, 
11  N.  Y.  Leg.  Obs.  185.  But  this  decision,  if  authority,  is  un- 
supported. The  remedy  of  the  defendant  in  such  cases  is  not 
by  demurrer,  but  by  motion  under  section  160  of  the  Code^ 
Hemit  v.  Mason,  24  How.  366.  See  People  v.  JRydeTy  12  N.  Y. 
(2  Kern.)  433. 


ARTICLE  VL 

DEMAND  OF  BELIEF. 

Section  1.  Character  of  relief  demanded* 

a.  Final  relirf.  The  Code  provides  that  the  complaint  shall 
contain  a  demand  of  the  relief  to  which  the  plaintiff  supposes 
himself  entitled ;  and  that  if  money  is  demanded  the  amount 
thereof  shall  be  stated.  Code,  §  142.  By  providing  that  where 
there  is  no  answer,  the  relief  granted  to  the  plaintiff  shall  not 
exceed  that  which  is  demanded  in  the  complaint,  the  Code 
makes  it  important  that  the  plaintiff  should  demand  full  and 
appropriate  relief ;  and  it  is  evident  that  no  judgment  can  be 
rendered  upon  default  if  the  relief  demanded  is  unwarranted  by 
the  facts  stated.  See  Code,  §  276 ;  Simonson  v.  Bldke^  20  How. 
484;  S.  C,  12  Abb.  331. 

Under  the  old  practice,  it  was  necessary  in  certain  cases  to 
insert  in  the  demand  for  relief  a  prayer  for  such  temporary 
relief  as  might  be  necessary  to  protect  the  rights  of  the  plaintiff 
until  judgment.  It  has  been  doubted,  whether,  under  the  Code, 
a  complaint  should  not  contain  a  prayer  for  a  temporary  injunc- 
tion in  order  to  entitle  the  plaintiff  to  one  upon  facts  existing 
at  the  time  of  the  commencement  of  the  action.  See  Vincent  v. 
King^  13  How.  234  (239).  But  it  is  well  settled  by  custom,  if 
not  by  express  decisions,  that  nothing  but  final  relief  should  be 
demanded  in  the  complaint,  and  that  the  allowance  of  a  pro- 
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visional  remedy  is  a  matter  wholly  foreign  to  the  general  character 
of  the  demand. 

&.  Legal  and  equitable  relief.  No  point  of  practice  is  better 
settled  than  that  it  is  both  allowable  and  proper  to  unite  in  the 
same  action  legal  and  equitable  grounds  of  relief.  Neu>  York  Ice 
Co.  Y.  North-western  Ins  60.,  23  N.  T.  (9  Smith)  857 ;  S.  0.,  21 
How.  296 ;  12  Abb.  414  ;  Phillips  v.  Gorham,  17  N.  T.  (3  Smith) 
270 ;  Sheehan  v.  Hamilton,  2  Keyes,  304 ;  S.  C,  3  Abb.  N.  S. 
197 ;  LaUin  v.  McOarty,  41  N.  T.  (2  Hand)  107 ;  Code,  §  167. 

Thus,  a  complaint  may  demand  relief  against  a  deed  under 
which  a  party  has  fraudulently  obtained  possession  of  real 
property,  by  uniting  a  prayer  to  have  such  deed  set  aside  or  can- 
cel^, with  a  prayer  for  judgment  awarding  the  plaintiff  posses- 
sion of  the  property.  LaUin  v.  McCarty,  41  N.  T.  (2  Hand) 
107  ;  PhiUips  v.  Gotham,  17  N.  T.  (3  Smith)  270. 

So,  a  plaintiff,  claiming  under  a  defective  deed,  and  showing 
sufficient  grounds  for  its  reform,  may  have  the  same  remedy  as  if 
he  had  brought  two  actions,  one  to  reform  the  instrument,  the 
other  to  enforce  it  as  reformed.  Laub  v.  BuckmiUer,  17  N.  T. 
(3  Smith)  620  (626) ; .  BidweU  v.  Astor  Mutual  Ins,  Co.,  16  N.  T. 
(2  Smith)  263 ;  New  York  Ice  Co.  v.  Northwestern  Ice  Co.,  23 
N.  Y.  (9  Smith)  367 ;  S.  C,  21  How.  296 ;  12  Abb.  414. 

Upon  the  same  principle,  a  prayer  for  a  perpetual  injunction 
against  the  repetition  of  an  act  may  be  joined  with  a  claim  for 
dam*age3  caused  by  such  act  Oetty  v.  Hudson  HiverH.  R.  Co.j 
6  How.  269  ;  S.  C,  10  N.  Y.  Leg.  Obs.  85. 

Where  a  vendor  of  real  estate  conveys  it  by  a  full  covenant, 
warranty  deed,  and  a  prior  outstanding  mortgage  unsatisfied 
of  record  is  discovered,  which  the  mortgagee  claims  to  be  valid, 
but  which  the  grantor  claims  to  have  paid,  the  purchaser  may,  in 
an  action  against  the  vendor  and  the  mortgagee,  demand,  in  his 
complaint ;  1.  That  the  amount  actually  due  upon  the  mortgage 
be  ascertained  ;  2.  That,  upon  his  paying  what  is  due  upon  it, 
the  mortgage  may  be  canceled  of  record  :  3.  That,  on  his  paying 
such  amount,  the  vendor  refund  it  to  him.  Wandle  v.  Turney, 
5  Duer,  661. 

c.  Inconsistent  demands.  While  the  pleader  may  demand  in 
the  same  action  both  legal  and  equitable  relief,  he  cannot  unite 
claims  inconsistent  with  each  other  in  the  same  demand.  Lin- 
den V.  Hepburn,  3  Sandf.  668 ;  S.  C,  9  N.  Y.  Leg.  Obs.  80 ; 
3  Code  R.  165 ;  5  How.  188  ;    Toung  v.  Edwards^  11  id.  201 : 

Vol.  n.— 61 
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New  York  and  Harlem  R.  R,  Co.  v.  Mayor,  etc.,  of  New  TorJcy 
1  Hilt.  662 ;  Lamport  v.  Abbott,  12  How.  340.  See  Birdseye  v. 
Smith,  32  Barb.  217. 

Thas,  in  a  complaint  which  alleges  the  taking,  detention  and 
conversion  of  personal  property,  it  would  be  improper  to  unite 
a  claim  for  damages  for  the  conversion,  and  also  for  a  re-delivery 
of  it  to  the  plaintiflfl  Maxwell  v.  Farrtam,  7  How.  236.  See 
CJiappel  V.  Skinner,  6  id.  338. 

Neither  can  a  plaintiff,  in  an  action  founded  upon  the  sale  and 
delivery  of  goods,  unite  with  a  demand  for  the  purchase  price 
a  claim  for  their  re-delivery,  on  the  ground  that  the  sale  was 
fraudulent  and  void.  See  Morris  v.  Rexford,  18  N.  Y.  (4  Smith) 
652 ;  Linden  v.  Hepburn,  3  Sandf.  668  (671) ;  S.  C,  9  N.  Y.  Leg. 
Obs.  80  ;  3  Code  R.  165  ;  6  How.  188. 

So,  a  lessor  cannot,  in  the  same  complaint,  seek  a  forfeiture  of 
the  lessee's  term  and  an  injunction  against  a  breach  of  his  cove- 
nant, as  to  the  particular  use  to  be  made  of  the  tenement.  lb. 

So,  a  plaintiff  cannot  unite  in  the  same  demand  for  judgment 
a  claim  to  recover  a  penalty  which  the  defendant  has  incurred 
by  doing  an  illegal  act  and  a  prayer  for  an  injunction  restraining 
the  defendant  from  doing  that  identical  act.  Lamport  v.  Abbott^ 
12  How.  340. 

d.  Costs.  No  mere  demand  for  costs,  nor  an  absence  of  such 
demand,  can  affect  the  plaintiff's  right  to  recover  them.  It  is, 
therefore,  unnecessary  to  demand  costs  in  any  case,  although  it 
is  customary  to  do  so.  No  valid  objection  can  be  urged  against 
the  custom,  and  the  pleader  may  omit  the  demand  or  insert  it  at 
his  option. 

Section  2.  Form  of  demand. 

a.  Specific  or  general.  The  Code  provides  that  the  complaint 
shall  contain  a  demand  of  the  relief  to  which  the  plaintiff  sup- 
poses himself  entitled.  If  the  recovery  of  money  be  demanded, 
the  amount  thereof  shall  be  stated.  Code,  §  142.  All  other 
sections  of  the  Code,  relating  in  any  way  to  the  form  of  the 
demand,  show  the  intent  of  its  framers,  that  the  si)ecific  relief 
sought  should  be  stated  distinctly  and  directly.  *  Iximoreux  v. 
Atlantic  Mut.  Ins.  -Co.,  3  Duer,  680 ;  Durant  v.  Gardner,  10 
Abb.  446  ;  S.  C,  19  How.  94.  It  has  been  held  that  a  demand 
for  relief  in  the  alternative  is  improper  and  should  be  stricken 
out.  Durant  v.  Gardner,  10  Abb.  445 ;  S.  C,  19  How.  94.  See 
Warwick  v.  Mayor,  etc.,  of  New  York,  7  Abb.  265;   S.  C,  28 
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Barb.  210  ;  16  How.  357.  The  opposite  rule  has  also  been  dis- 
tinctly asserted.  Young  v.  Edwards^  11  How.  201 ;  Linden  v. 
Hepburn^  3  Sandf.  668 ;  S^  C,  9  N.  Y.  Leg.  Obs.  80  ;  8  Code  R. 
165  ;  6  How.  188. 

The  latter  is  probably  the  true  rule.  The  plaintiff  may 
demand  any  relief  to  which  he  supposes  himself  entitled,  and  he 
is  not  confined  to  one  kind  of  relief.  The  form  of  the  relief 
demanded  in  no  way  concerns  the  defendant.  He  cannot  demur 
to  the  relief.  If  he  fails  to  answer,  his  rights  are  protected  by 
the  provision  that  the  relief  granted  is  not  to  exceed  the  demand 
in  the  complaint ;  if  the  defendant  answers,  then  the  form  of  the 
demand  is  unimportant,  as  the  court  may  then  grant  any  relief 
consistent  with  the  case  made  by  the  complaint,  and  embraced 
within  the  issue.  HaU  v.  HaU^  38  How.  97 ;  Conaughty  v. 
Nichols,  42  N^  Y.  (3  Hand)  83 ;  Read  v.  Lwmbert,  10  Abb.  N. 
S.  428 ;  Marquat  v.  Mdrquat,  12  N.  Y.  (2  Kern.)  336  ;  JEmery 
V.  Pease,  20  N.  Y.  (6  Smith)  62 ;  Barlow  v.  ScoU,  24  N.  Y.  (10 
Smith)  40. 

For  the  reasons  above  given,  it  is  never  necessary  nor  expe- 
dient to  add  to  the  demand  for  si>ecial  relief  a  prayer  for  general 
relief,  as  was  the  practice  before  the  Code.  If  the  defendant 
answers,  the  plaintiff  is  not  limited  to  the  relief  specifically 
demanded  in  tJie  complaint ;  and  if  the  defendant  fails  to  answer, 
the  plaintiff  is  limited  to  the  relief  specifically  demanded, 
although  the  complaint  sets  forth  facts  entitling  him  to  further 
relief,  and  contains,  also  a  prayer  for  general  relief.  Simonson 
V.  Blake,  12  Abb.  331 ;  S.  C,  20  How.  484. 

Whether  the  insertion  of  a  prayer  for  general  relief  in  a  com- 
plaint is  in  any  case  such  an  error  as  will  authorize  the  court  to 
strike  out  the  prayer  on  motion  is  not  veil  settled.  Durant  v. 
Oardmer,  19  How.  94 ;  S.  C,  10  Abb.  446 ;  Hemson  v.  Decker^ 
29  How.  386. 


CHAPTER  XI. 

THE  ANSWER 

ARTICLE  I. 

Section  1.  Election  between  defense  and  default. 

a.  Default^  when  advisable.  After  the  defendant  has  been 
duly  served  with  the  summons  and  complaint,  and  is  thereby 
fully  advised  of  the  demands  made  against  him,  he  is  then  in  a 
condition  to  consider  whether,  upon  the  whole  case,  it  is  advisable 
to  interpose  a  defense,  or  to  allow  the  plaintiff  to  take  judgment 
by  default.  The  decision  of  this  question  may  depend  on  many 
considerations.  The  first  and  most  important  question  to  deter- 
mine is,  whether  the  defendant  can  interpose  a  clear  defense  on 
the  merits  to  all  or  a  part  of  the  plaintiff's  demands.  If  the 
claim  of  the  plaintiff  is  just,  and  the  relief  demanded  is  not  in 
excess  of  the  defendant's  indebtedness,  discretion,  as  well  as 
justice,  will  forbid  the  interposition  of  a  defense,  and  the  defend- 
ant should  suffer  judgment  by  default  or  serve  an  offer  to 
compromise  the  action,  as  provided  in  section  385  of  the  Code. 

The  form  of  the  action  should  also  be  considered,  as  well  as 
the  relief  demanded  in  the  complaint.  The  defendant,  if  willing 
to  suffer  judgment  to  be  entered  against  him  for  the  amount 
demanded  in  the  complaint,  should  consider  whether  the  form 
of  the  judment  would  be  such  as  to  authorize  an  execution 
against  his  person,  as  well  as  his  property.  As  a  rule,  a  defend- 
ant should  never  suffer  judgment  to  be  taken  by  default,  when 
the  action  is  in  form  ex  delicto. 

In  exceptional  cases,  another  consideration  may  present  itself, 
in  relation  to  the  validity  of  the  plaintiff's  proceedings,  which 
may  influence  the  election  of  the  defendant  between  a  defense 
and  a  default.  If  the  proceedings,  as  against  the  defendant,  are 
wholly  void,  as  where  he  has  been  sued  under  a  wrong  name,  he 
may  safely  allow  judgment  to  be  taken  against  him  by  default, 
even  if  he  has  a  good  defense  to  the  action  upon  the  merits. 
Farnham  v.  Hild/reth^  82  Barb.  277 ;  Hoffman  v.  Msh^  18  Abb. 
76 ;  Moulton  v.  de  ma  Carty^  6  Rob.  470. 


THE  ANSWER.  405 


Offer  of  judgment  —  Tender. 


In  cases  where  there  are  several  defendants,  the  question, 
whether  to  defend  or  to  suffer  judgment  by  default,  must  be 
determined  by  each  defendant  individually. 

h.  Offer  of  judgmerd.  There  are  but  few  cases  in  which  a 
defendant  should  allow  judgment  to  be  entered  against  him  by 
default.  The  offer  of  judgment,  under  section  385  of  the  Code, 
furnishes  a  broad  remedy  for  the  saving  of  costs,  in  indefensible 
actions,  of  which  the  prudent  practitioner  will  avail  himself. 
The  Code  provides  that  the  defendant  may,  at  any  time  before 
the  trial  or  verdict,  serve  upon  the  plaintiff  an  offer  in  writing, 
to  allow  judgment  to  be  taken  against  him,  for  the  sum  or  prop- 
erty, or  to  the  effect  therein  specified,  with  costs,  and  that  if  the 
plaintiff  accept  the  offer,  and  give  notice  thereof  in  writing, 
within  ten  days,  he  may  file  the  summons,  complaint  and  offer, 
vrith  an  affidavit  of  notice  of  acceptance,  and  the  clerk  must 
thereupon  enter  judgment  accordingly.  If  the  notice  of  accept- 
ance be  not  given,  the  offer  is  to  be  deemed  withdrawn,  and  can- 
not be  given  in  evidence,  and,  if  the  plaintiff  fail  to  obtain  a 
more  favorable  judgment,  he  cannot  recover  costs,  but  must  pay 
the  defendant's  costs  from  the  time  of  the  offer.    Code,  §  386. 

By  thus  offering  to  allow  the  plaintiff  to  take  judgment  against 
him,  for  the  sum  actually  due,  the  defendant  may  release  him- 
self from  all  liability  to  such  costs  as  may  accrue,  subsequent  to 
the  offer,  and,  at  the  same  time,  protect  himself  against  all  unjust 
demands  on  the  part  of  the  plaintiff,  by  interposing  a  defense 
and  proceeding  to  trial,  if  the  offer  is  unaccepted. 

This  remedy,  although  attainable  at  any  time  before  trial  or 
verdict,  is  especially  valuable  before  answer,  and  should  be 
resorted  to  whenever  the  defendant  is  satisfied  that  no  defense 
can  be  made  to  the  whole  or  a  part  of  the  plaintiff's  claim, 
unless,  for  si)ecial  reasons,  the  employment  of  this  remedy  is 
impracticable. 

e.  Tender.  If  the  action,  as  indicated  by  the  summons  or 
complaint,  is  of  the  class  formerly  called  legal,  and  is  brought 
for  the  recovery  of  a  sum  certain,  or  a  sum  that  may  be  reduced 
to  certainty  by  calculation,  or,  if  it  is  brought  for  a  casual  or 
involuntary  trespass  or  injury,  the  defendant  may  materially 
lessen  his  liability  for  costs,  and,  in  certain  cases,  avoid  all 
liability  for  such  costs  as  have  not  already  accrued,  by  tender- 
ing to  the  plaintiff,  or  his  attorney,  a  sum  sufficient  to  satisfy 
the  demand,  or  to  comi)ensate  the  injury  done  to  the  plaintiff. 
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and  to  pay  the  costs  of  the  action  up  to  the  time  of  tender. 
2  R.  S.  553  (674). 

The  amount  tendered  in  such  cases  should  be  what  the 
defendant  conceives  to  be  sufficient  amends  for  the  injury  done. 
If  it  appears,  upon  the  trial  of  the  cause,  or  upon  the  assess- 
ment of  damages,  that  the  amount  so  tendered  was  a  sufficient 
compensation  for  the  injury  done,  or  to  pay  the  plaintiff's 
demand,  and  the  costs  of  the  action  up  to  the  time  of  tender, 
the  plaintiff  will  be  debarred  from  recovering  interest  or  costs, 
from  the  time  of  the  tender,  and  will  also  become  liable  to  the 
defendant  for  the  costs  incurred  by  him  subsequent  to  that 
time.     2R.  S.  664(574). 

If  the  tender  is  accepted  by  the  plaintiff,  and  he  afterward 
proceeds  in  the  action,  the  amount  tendered  must  be  deducted 
from  the  whole  amount  of  the  recovery  and  judgment  rendered 
for  the  residue.  The  plaintiff's  rights  to  recover  costs,  and  his 
liability  to  pay  costs  to  the  defendant,  must  be  determined  by 
the  amount  of  the  residue.    2  R.  S.  654  (676). 

The  advantages  arising  from  a  resort  to  this  remedy,  where  the 
plaintiff's  right  to  at  least  nominal  damages  is  undisputed,  are 
obvious.  The  tender  made,  in  the  manner  prescribed  in  the 
statutes,  will,  in  most  cases,  effect  a  discontinuance  of  all  actions 
brought  with  a  view  to  subject  the  defendant  to  costs,  rather 
than  to  obtain  redress  for  a  wrong ;  and,  if  the  action  is  not 
compromised  or  discontinued,  will  effectually  indemnify  the 
defendant  against  further  costs  in  the  action,  and  wUl  render  any 
judgment,  which  may  be  rendered  against  him  therein,  com- 
paratively harmless. 

Section  2.  Review  of  plaintifTs  proceedings. 

a.  Irregular  sermce  of  papers.  If  the  defendant  deems  it 
advisable  to  interpose  a  defense  to  the  action,  and  has  not  given 
notice  of  appearance,  a  review  of  the  plaintiff's  proceedings, 
with  a  view  to  question  their  regularity,  should  be  his  first  step 
in  the  action.  It  may  appear,  upon  such  review,  that  the  plaintiff 
has  failed  to  commence  an  action  by  reason  of  improper  service 
of  the  summons,  and  that  any  immediate  proceedings  on  the 
part  of  the  defendant  are  unnecessary.  This  will  occur,  however, 
only  in  rare  and  exceptional  cases,  as  where  the  summons  has 
been  served  under  such  circumstances  as  to  render  such  service 
absolutely  void.  In  such  cases,  the  service  may  be  disregarded, 
for,  if  the  court  has  failed  to  acquire  jurisdiction  by  reason  of 
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the  defective  service  of  the  summons,  the  defendant' s  rights  will 
not  be  prejudiced  by  delay.  Titus  v.  Relyea^  8  Abb.  177  ;  S.  C, 
16  How.  371;  WiUiams  v.  Van  Valkmburgh,  16  id.  144; 
Bulkley  v.  Bvlkley^  6  Abb.  807.  If,  however,  the  summons 
has  been  improperly  served,  but  the  irregularity  is  not  such  as 
to  deprive  the  court  of  jurisdiction,  the  defendant  should  move 
at  once  to  have  the  summons  set  aside.  Nones  v.  Hope  Mutual 
Life  Ins.  Co.,  8  Barb.  541 ;  S.  C,  6  How.  96;  3  Code  R.  161. 
See  Sum/monSy  vol.  I,  641. 

h.  Security  for  costs.  In  certain  cases,  the  defendant  is 
entitled  to  security  for  costs,  and,  if  this  security  is  not  volun- 
tarily given,  he  may  obtain  an  order  staying  all  proceedings  on 
the  part  of  the  plaintiff,  until  such  security  is  filed.  2  R.  S. 
620  (644) ;  Code,  §  317 ;  Boyce  v.  Bates,  8  How.  496 ;  Butler  v. 
Wood,  10  id.  313.  The  motion  to  obtain  this  order  may  be  made 
before  or  after  answer,  or  at  any  time  before  judgment ;  but,  if 
the  motion  is  unreasonably  delayed,  it  is  a  matter  resting  in  the 
discretion  of  the  court  whether  it  shall  be  granted  or  denied. 
Swan  V.  Mathews,  3  Duer,  613  ;  Fearn  v.  Oelpcke,  13  Abb.  473 ; 
Persse  &  Brooks^  Paper  Works  v.  Willett,  14  id.  119 ; 
Flormce  v.  Bvlkley,  1  Duer,  705 ;  S.  C,  12  N.  Y.  Leg.  Obs.  28. 
For  this  reason,  the  defendant  should  move  promptly  if  it  is  his 
intention  to  apply  for  the  order,  and  if  the  motion  is  made 
before  answer  and  in  a  proper  case,  it  will  be  granted  as  of 
course.    See  Security  for  Costs. 

Section  3.  Objections  to  complaint. 

a.  Defects  remediable  by  demurrer.  The  importance  of 
making  a  careful  examination  of  the  complaint  before  answering 
cannot  well  be  over-estimated.  No  part  of  that  pleading  should 
escape  with  a  mere  superficial  examination.  A  complaint  that, 
on  a  mere  casual  reading,  appears  in  all  respects  regular  and 
sufficient,  may,  on  a  more  critical  examination,  be  found 
seriously,  if  not  fatally,  defective.  If  defects  are  found  in  the 
complaint,  the  defendant  should  next  carefully  consider  his 
remedy,  and  if  he  has  an  election  between  two  or  more  remedies, 
should  select  that  which  will  most  effectually  give  the  relief 
required. 

If  it  appears  upon  tMe  face  of  the  complaint  (1)  that  the  court 
had  no  jurisdiction  of  the  person  of  the  defendant  or  the  sub- 
ject of  the  action  ;  or  (2)  that  the  plaintiff  has  not  legal  capacity 
to  sue  ;  or  (3)  that  there  is  another  action  pending  between  the 


408  THE  ANSWER. 


Striking  out  irrelevant  or  redundant  matter  in  complaint. 

same  parties  for  the  same  cause  ;  or  (4)  that  there  is  a  defect  of 
parties,  plaintiff  or  defendant ;  or  (6)  that  several  causes  of 
action  have  been  improperly  united  ;  or  (6)  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  the 
remedy  of  the  defendant  is  by  demurrer.     Code,  §  144. 

If  these  defects  exist,  but  do  not  appear  upon  tiie  face  of  the 
complaint,  the  defendant's  remedy  is  by  answer.  Code,  §  147. 
See  Demurrer^  post 

b.  /Striking  out  irreleoant  or  redundant  maiter.  It  some- 
times happens  that  a  mass  of  irrelevant  and  redundant  matter 
has  been  crowned  into  a  complaint  which  has  no  relation  to  any 
cause  of  action  therein  stated,  and  which  serves  only  to  incumber 
the  pleadings  and  to  render  the  true  issues  more  obscure.  This 
most  frequently  occurs  where  a  provisional  remedy  has  been 
obtained  on  facts  extrinsic  of  the  cause  of  action.  "Die  pleader^ 
before  answering,  should  have  all  such  useless  allegations  struck 
out  of  the  complaint,  in  order  that  he  may  know,  with  certainty, 
upon  what  facts  the  plaintiff  bases  his  cause  of  action,  and,  also, 
upon  what  facts  it  will  be  necessary  to  take  issue  in  the  answer. 
A  resort  to  this  remedy  is  especially  important  where  the  com- 
plaint contains  two  or  more  inconsistent  causes  of  action.  The 
courts  will  r^ard  with  favor  any  motion  which  has  for  its  object 
the  correction  of  pleadings  in  matters  of  substantial  importance. 
WaUer  v.  Saskan,  12  How.  28.  The  defect  of  redundancy  in 
a  complaint  is,  in  some  cases,  a  defect  in  form  rather  than  in  sub- 
stance, and,  in  such  cases,  the  courts  do  not  regard  a  motion  to 
strike  out  tibiat  which  is  merely  redundant  with  the  same  favor  as 
where  the  object  of  the  motion  is  to  strike  out  that  which  is  also 
Irrelevant.  But  even  where  the  only  defect  in  the  complaint 
consists  in  a  needless  repetition  of  material  averments,  and  the 
matter  so  inserted  is  redundant  only,  and  not  irrelevant,  the 
defendant  may  have  such  matter  struck  out,  under  section  160  of 
the  Code.  Bovrman  v.  Sheldon^  5  Sandf.  667  ;  S.  C,  10  N.  Y. 
Leg.  Obs.  339  ;  Clough  v.  Murray^  19  Abb.  97 ;  Warner  v,  Nel- 
ligar,  12  How.  402. 

The  motion  to  strike  out  irrelevant  or  redundant  matter  must 
be  made  before  answering  or  demurring,  and  within  twenty  days 
after  service  of  the  complaint.  Rule  28,  'Sup.  Ct. ;  New  York 
Ice  Co,  V.  North-western  Ins.  Co,^  12  Abb.  74  ;  S.  C,  21  How.  234. 

c.  Motion  to  make  more  definite  and  certain.  If  the  allega- 
tions of  the  complaint  are  so  indefinite  or  uncertain  that  the  pre- 
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cise  nature  of  the  charge  is  not  apparent,  the  defendant  should 
require  the  plaintiff  to  furnish  a  bill  of  particulars,  or  a  copy  of 
account,  as  provided  in  section  158  of  the  Code,  or  should  move 
the  court  for  an  order  directing  the  plaintiff  to  make  the  com- 
plaint more 'definite  or  certain  by  amendment,  as  provided  in 
section  160  of  that  act.  In  certain  cases,  the  defendant  may  elect 
between  either  of  these  remedies.  Farcy  v.  Lee^  10  Abb.  143. 
But  he  cannot,  in*  any  case,  have  both  remedies.  McKinney  v. 
McKinney,  12  Hov«r.  22.  See  Cudlipp  v.  Whipple,  4  Duer,  610 ; 
S.  C,  1  Abb.  106  ;  St.  John  v.  Beers,  24  Hov^.  377. 

The  proper  remedy  against  indefihiteness  and  uncertainty, 
where  a  choice  of  remedies  exists,  vnll  depend,  in  each  case,  upon 
the  nature  of  the  action.  If  the  defendant  elects  to  proceed, 
under  section  160  of  the  Code,  he  must  notice  the  motion  before 
demurring  or  answering,  and  within  twenty  days  from  the  service 
of  the  complaint    Rule  28,  Sup.  Ct. 

d.  Election  between  causes  of  action.  K  the  complaint  con- 
tains two  or  more  inconsistent  causes  of  action,  the  defendant 
should  compel  the  plaintiff  to  elect  upon  which  he  will  rely,  by 
motion  to  strike  out  all  but  one  of  the  causes  of  action  set  forth 
therein.  Waller  v.  RasTcan,  12  How.  28.  This  motion  is  author- 
ized by  section  160  of  the  Code,  and  must  be  made  before  answer 
or  demurrer.    Bule  28,  Sup.  Ct. 

e.  Order  of  interpleader.  If  the  action  is  brought  upon  con- 
tract, or  for  specific  real  or  personal  property,  and  a  person  not 
a  party  to  the  action  makes  a  demand  against  the  defendant  for 
the  same  debt  or  property,  the  latter  should  apply  to  the  court 
for  an  order  to  substitute  such  person  in  his  place,  and  to  dis- 
charge him  from  liability  to  either  party  on  his  depositing  in 
court  the  amount  of  the  debt,  or  delivering  the  property,  or  its 
value,  to  such  person  as  the  court  may  direct.    See  Code,  §  122. 

The  defendant  should  resort  to  this  remedy  whenever,  through 
the  adverse  claims  of  different  parties,  he  is  placed  in  the  position 
of  a  mere  stakeholder,  and  is  ignorant  of  the  respective  rights  of 
the  claimants,  and 'claims  no  relief  against  either  beyond  permis- 
sion to  pay  the  money  or  deliver  the  property  to  the  one  to  whom 
it  of  right  belongs,  and  to  be  thereafter  protected  against  the 
claims  of  both.    See  Interpleader^  vol.  I,  165. 

This  order  must  be  applied  for  before  answer.     Code,  §  122. 

/.  Change  of  venue.  Where  the  venue  of  the  complaint  is 
ladd  in  a  county  not  authorized  by  the  Code,  the  defendant  may 
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move  to  change  it  to  the  right  county  before  answering.  In  all 
other  cases  the  remedy  cannot  be  had  before  issue  joined.  And, 
even  where  the  relief  sought  is  to  change  the  place  of  trial  to  the 
right  county,  the  defendant  is  not  compelled  to  make  the  motion 
before  answer,  but  may,  with  equal  propriety,  resort  to  the 
remedy,  after  issue  joined,  or  at  any  time  thereafter,  if  before 
trial,  or  before  judgment,  if  no  trial  is  had.  Hubbard  v.  NaUonaZ 
Protection  Ins,  Co.y  11  How.  149. 
Section  4.  Preparation  to  defend. 

a.  Notice  of  retainer.  If  the  defendant  has  not  appeared 
generally  in  the  action,  and  his  attorney  is  satisfied  upon  a 
critical  examination  of  the  complaint  that  the  rights  of  his  client 
will  be  best  protected  by  proceeding  to  trial  upon  the  issues 
tendered  in  the  complaint,  he  should  serve  upon  the  attorney  of 
the  adverse  party  a  notice  of  retainer,  in  order  that  all  further 
papers  in  the  cause  may  be  served  upon  him  rather  than  upon 
the  defendant.    See  Code,  §  417. 

The  defendant  having  thus  appeared  in  the  action,  all  mere 
irregularities  in  the  process  or  proceedings  of  the  plaintiff,  prior 
to  and  apparent  at  the  time  of  such  appearance,  will  be  waived, 
and  the  action  must  then  proceed  upon  the  merits.  See  Appear- 
ance,  vol.  I,  556,  660. 

b.  Copy  account  or  bill  of  particvZars.  If  the  cause  of  action, 
set  forth  in  the  complaint,  is  founded  upon  an  indebtedness 
arising  upon  an  account,  and  the  items  of  the  account  are  not 
set  forth,  but  the  indebtedness  is  stated  generally  as  provided  in 
section  158  of  the  Code,  the  defendant  should  serve  upon  the 
adverse  party  a  written  demand  for  a  copy  of  the  account,  and 
if  the  demand  is  not  complied  with  within  ten  days  thereafter, 
should  procure  an  order  precluding  the  adverse  party  from 
giving  evidence  in  respect  to  such  account  upon  the  trial. 
Code,  §  158. 

If  the  action  is  not  founded  upon  an  account,  but  the  amount 
demanded  in  the  complaint  is  made  up  of  several  items,  which 
are  not  specifically  alleged,  the  defendant  should  procure  an 
order,  directing  the  plaintiff  to  furnish  a  bill  of  the  particulars 
of  his  demand.    Code,  §  158. 

c.  Discovery  in  aid  of  pleading.  If  the  defendant  cannot 
safely  frame  his  answer,  until  he  has  had  an  opportunity  of 
inspecting  books  or  papers  in  the  possession  of  the  adverse 
party,  he  should  apply  to  the  court  for  an  order  granting  a  dis- 


THE  ANSWER.  411 


Time  to  plead — Service  hj  mail — Wlien  defendants  are  joint  debtors. 

■  I  -^  -    — r-TTT  I^^BI     II  -  -  _,,--   — 

covery,  either  under  the  provisions  of  the  Code  or  of  the  Revised 
Statutes.    See  Code,  §  888 ;  2  R.  S.  199  (207) ;  Rule  18,  Sup.  Ct. 

As  to  the  proceedings  necessary  to  obtain  a  discovery,  see  Dis- 
covery y  etc. 

Section  5.  Time  to  plead. 

a.  In  general.  In  ordinary  cases,  the  defendant  must  serve 
an  answer  or  demurrer  to  the  complaint,  within  twenty  days  after 
the  })ersonal  service  of  a  copy  of  the  complaint  upon  him.  Code, 
§  143.  This  time  being  fixed  by  statute,  it  can  only  be  enlarged 
by  consent  or  by  an  order  for  that  purpose.  McOown  v.  Leav- 
enworthy  2  E.  D.  Smith,  24 ;  MandeoilU  v.  Winne^  5  How.  461 ; 
S.  C,  1  Code  R.  N.  S.  161 ;  Dudley  r.  Hubbard,  2  Code.R.  70. 

The  defendant  cannot  serve  an  answer  to  the  notice  contained 
in  the  summons.  If  no  complaint  has  been  served  with  the  sum- 
mons, and  the  defendant  desires  to  defend  the  action,  it  is  hj^ 
duty  to  demand  a  copy  of  the  complaint,  and  not  until  it  has 
been  received  by  him,  can  he  properly  serve  an  answer.  Philips 
V.  Prescott,  9  How.  430. 

&.  Service  by  mail.  If  the  complaint  was  served  by  mail,  the 
defendant  has  double  time  or  forty  days  in  which  to  answer. 
Code,  §  412. 

c.  WJien  complaint  Tias  been  amended.  If  a  complaint  has  been 
amended,  and  a  cop^i  personally  served  on  the  defendant,  he  must 
answer  it  within  twenty  days  after  such  service,  or  the  plaintiff, 
on  filing  with  the  clerk  proof  of  the  service,  and  of  the  defend- 
ant's  omission,  may  proceed  to  obtain  judgment,  as  provided  by 
section  246  of  the  Code.  Code,  §  146  ;  DicJcerson  v.  Beardsley, 
1  Code  R.  37 ;  S.  C,  6  N.  Y.  Leg.  Obs.  389  ;  Hoche  v.  Farran, 
12  id.  121.  Where  such  service  is  by  mail,  double  time  is  allowed 
for  the  service  of  such  answer.    Code,  §  412. 

d.  When  drfendanJbs  are  joint  debtors.  When  several  defend- 
ants are  sued  Upon  a  joint  liability,  the  time  in  which  each  may 
serve  a  several  answer  commences  to  run  from  the  date  of  the 
service  of  the  copy  of  the  complaint  upon  him,  and  expires 
twenty  days  thereafter.  K  the  service  upon  each  is  made  on 
different  days  the  time  in  which  k  joint  answer  may  be  served 
runs  from  the  time  of  the  service  of  a  complaint  upon  any  one 
of  them  and  expires  twenty  days  thereafter. 

Thus,  a  joint  answer  of  two  defendants,  served  after  the  timd 
for  answering  by  one  of  them  has  expired,  is  a  nullity,  and  may 
be  returned  by  the  plaintiff.    But  a  regular  judgment  could  not 


412  THE  ANSWER. 


Time  to  plead  whao  Bommoiui  oenred  bjr  pablicfttion. 


•be  entered  against  both  until  the  other  defendant's  time  for, 
answering  has  also  expired.    Jacques  Y.OTeenwood,  1  Abb.  230. 
See  OaUin  v.  BilUngs,  13  How.  511 ;  S.  C,  4  Abb.  248. 

€.  When  summons  Tias  been  served  hy  publicaiion.  When 
service  of  the  summons  has  been  made  by  publication  the 
service  is  not  complete  until  the  time  of  publication,  as  directed 
by  the  order,  has  expired,  and,  from  that  time,  the  defendant 
has  twenty  days  to  appear  and  answer.  Abrahams  v.  MitcheUy 
8  Abb.  1:^ ;  Jiichardson  v.  Bates,  23  How.  616 ;  Ibmlinson  v. 
VanVecthen,  6  id.  199  ;  1  Code  R.  N.  S.  817. 

/.  Wh^e  defendant  ha^  been  arrested.  If  the  defendant  has 
been  arrested  in  the  action  he  has  twenty  days  after  the  service 
of  the  order  in  which  to  answer  the  complaint.  Code,  §  183 ; 
vol.  I,  577. 

.  g.  When  demurrer  has  been  overruled.  When  a  demurrer  has 
been  overruled,  and  the  defendant  has  been  permitted  to  answer, 
within  a  specified  time,  and  the  order  is  affirmed  on  appeal,  the 
answer  must  be  served  within  the  same  time  after  the  affirmance, 
or  the^  right  to  answer  is  gone.    JFord  v.  David,  1  Bosw.  669. 

Section  6.  Extension  of  time  to  plead. 

a.  By  consent.  As  has  been  previously  stated,  an  extension  of 
the  time  to  serve  an  answer  can  only  be  obtained  by  consent  or 
by  an  order  granting  this  favor  in  express  ttrms,  McQown  v. 
Leavenworth,  2  E.  D.  Smith,  24  ;  MandeviUe  v.  Winne,  6  How. 
461  ;  S.  C,  1  Code  R.  N.  S.  161  ;  Dudley  v.  Hubbard,  2  Code 
R.  70  ;  Piatt  v.  Tc/umsend,  3  Abb.  9  ;  S.  C,  6  Duer,  668.  An 
order  staying  the  plaintiflPs  proceedings  does  not,  as  under  the 
old  practice,  enlarge  the  defendant's  time  to  plead.  lb. 

But  where  the  time  to  answer  has  been  extended  by  consent  or 
order,  the  permission,  extending  the  time  to  answer,  extends  also 
the  time  to  demur.  Brodhead  v.  Broadhead,  4  How.  308  ; 
S.  C,  3  Code^  R.  8.  See  Smith  v.  Brovm,  6  How.  383  ;  KeUy  v. 
Downing,  42  N.  T.  (3  Hand)  71. 

It  is  customary  in  practice  for  the  plaintiflTs  attorney  to  grant 
any  request  made  by  the  defendant  for  a  reasonable  extension  of 
time  in  which  to  answer  the  complaint.  This  consent  is  the  more 
readily  given  on  account  of  the  ease  with  which  the  defendant 
may,  in  most  cases,  obtain  an  order  for  the  same  purpose,  and 
on  account  of  the  opportunity  afforded  of  obtaining  some  point 
equally  important  to  the  plaintiff  as  a  condition  of  giving  such 
consent.    A  consent  by  the  plaintiff  in  i)er8on  is  equally  as  valid 
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as  a  consent  by  the  plaintiff's  attorney,  although  it  is  customary 
to  apply  to  the  latter.    Braisted  v.  Johnson^  5  Sandf.  671. 

But  it  is  provided  by  a  rule  of  court  that  no  private  agreement 
or  consent  between  the  parties  or  their  attorneys,  in  respect  to  the 
proceedings  in  a  cause,  shall  be  binding,  unless  the  same  shall 
have  been  reduced  to  the  form  of  an  order  by  consent,  and 
entered,  or  unless  the  evidence  thereof  shall  be  in  writing,  sub- 
scribed by  the  party  against  whom  the  same  shall  be  alleged,  or 
by  his  attorney  or  counsel.  Eule  16^  Sup.  Ct  See  Note  to  Jewett 
V.  Albany  City  BanJc^  Clarke's  Ch.  (new  ed.)  249  (254). 

6.  By  order.  An  order  extending  the  time  to  answer  may  be 
made  by  a  judge  of  the  court,  or,  if  the  action  is  brought  in  the 
supreme  court,  by  a  county  judge.  Code,  §  405.  The  power  to 
make  this  order  is  conferred  only  upon  the  county  judge  of  the 
county  in  which  the  action  is  triable,  or  in  which  tiie  attorney  for 
the  defendant  resides.  Code,  §  401.  This  order  can  only  be 
obtained  upon  an  application  based  upon  an  affidavit,  showing 
the  grounds  upon*  which  the  defendant  supposes  himself  entitled 
to  the  relief  sought.  Code,  §  405.  This  affidavit  must  be  sup- 
ported by  an  affidavit  of  merits,  or  proof  that  such  affidavit  has 
been  filed.  The  affidavit  must  also  show  whether  any  extension 
of  time  to  answer  or  demur  has  been  granted  by  stipulation  or 
order.  Rule  30,  Sup.  Ct.  If  the  affidavit  of  merits  is  made  by 
the  attorney  or  counsel  retained  to  defend  the  action,  it  must 
show  tlftit,  from  the  statement  of  the  case  in  the  action  made  to 
him  by  the  defendant,  he  verily  believes  that  the  defendant  has  a 
good  and  substantial  defense  upon  the  merits  to  the  cause  of 
action  set  forth  in  the  complaint,  or  to  some  part  thereof.  lb. 

The  application  should  be  made  to  the  court  at  chambers. 
Haase  v.  New  TorJc  Central  R.  E.  Co.y  14  How.  430  ;  Traver  v. 
3ilvernailj  2  Code  E.  96.  No  notice  of  the  application  need  be 
given  to  the  adverse  party,  as  the  motion  is  strictly  ex  parte. 
WilcocJc  V.  Curtis,  1  Code  E.  96. 

Where  the  defendant  shows,  upon  the  application,  that  he  has 
a  reasonable  excuse  for  not  having  answered  within  the  proper 
time,  the  order  will  be  granted  almost  of  course ;  but  if  the 
defendant  has  been  guilty  of  gross  laches,  for  which  no  valid 
excuse  can  be  offered,  the  application  will  be  denied.  Hays  v. 
Berryman^  6  Bosw.  679. 

It  is  the  duty  of  the  defendant's  attorney,  upon  procuring 
this  order,  to  serve  it,  with  the  original  affidavit  upon  which  the 
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order  was  granted,  or  a  copy  of  the  same,  upon  the  attorney  for 
the  plaintiff.  If  the  order  is  not  so  served,  it  may  be  disre- 
garded. Code,  §  405.  The  order  need  not,  however,  be  entered 
with  the  clerk.  Savage  v.  Relyea^  3  How.  276 ;  S.  C,  1  Code 
R.  42. 

c.  Effect  of  tJie  order.  A  judgment  entered  as  for  a  default, 
after  the  defendant  has  become  entitled  to  an  extension  of  time  in 
which  to  answer,  either  under  a  written  consent,  or  under  an 
order  regularly  made  and  served,  is  irregular,  and  will  be  set 
aside,  on  motion,  with  costs.  Braisted  v.  Johnson^  6  Sandf. 
671 ;  Wilcock  v.  Ourtis^  1  Code  R.  96.  The  same  rule  does  not, 
however,  apply  where  the  order  was  served  by  maQ  on  the  last 
day  of  the  original  time,  and  the  judgment  was  entered  by 
default  after  the  expiration  of  the  original  time  to  answer  and 
before  the  receipt  of  the  order  by  the  plaintiff's  attorney.  In 
this  case,  the  judgment,  although  regularly  entered,  will  be  set 
aside  on  the  application  of  the  defendant,  but  not  necessarily  with 
costs.  Schuhardt  v.  JRoth^  10  Abb.  203 ;  Lawler  v.  Saratoga 
County  Mvtual  Fire  Ins.  Co.y  2  Code  R.  114.  Where  a  judg- 
ment has  been  so  entered,  and  an  order  exteiiding  the  time  to 
answer  has  been  subsequently  received,  the  plaintiff  should  offer 
or  consent  to  vacate  the  judgment  without  costs,  or  should  move 
the  court  to  that  effect.  lb. 

But  the  service  of  an  order  extending  the  time  to  answer  does 
not  operate  as  a  bar  to  the  regular  entry  of  judgment?;  unless 
such  order  was  regularly  obtained  and  regularly  served.  Ora- 
ham  V.  Pinckney^  7  Rob.  147.  The  Code  authorizes  the  plaintiff 
to  disregard  the  order,  unless  the  affidavit,  or  a  copy  thereof,  is 
served,  with  a  copy  of  the  order.  Code,  §^  405.  So,  if  the  order 
is  obtained  without  the  affidavit  required  by  the  Code,  or  the 
affidavit  of  merits  required  by  the  rules  of  the  court,  it  may  be 
disregarded.    JSUis  v.  Van  JN^ess^  14  How.  313. 

Where  an  order  has  been  made,  extending  the  time  to  answer, 
the  limit  of  the  additional  time  so  obtained  must  be  determined 
by  the  terms  of  the  order.  If  the  order  gives  to  the  defendant 
twenty  days  time  in  which  to  plead,  the  time  must  be  computed 
from  the  date  of  the  order,  and  not  from  the  expiration  of  the 
original  time  to  plead ;  but  if  the  order  grants  the  defendant 
twenty  days  further  time  to  plead,  the  time  so  granted  must  be 
computed  from  the  expiration  of  the  original  time  to  plead. 
Lane  v.  Panons^  5  Dowl.  Pr.  359 ;    Simpson  v.   Cooper,   2 
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Scott,  840 ;  Aspinal  v.  Smith,  8  Tauni  592 ;  S.  C,  2  Moore,  665  ; 
Schenck  v.  McKie,  4  How.  246. 

The  granting  of  an  order,  extending  the  time  to  answer,  affects 
the  rights  of  the  defendant  to  remedies,  to  which  he  would  have 
been  otherwise  entitled.  Thus,  an  order  extending  time  to  answer 
supersedes  a  prior  motion  noticed  to  strike  out  portions  of  the 
complaint^  where  there  is  no  reservation  in  the  order  of  the  right 
to  make  such  a  motion.  Marry  v.  James,  84  How.  238 ;  Bow- 
man V.  Sheldon,  6  Sandf.  657;  S.  C,  10  N.  Y.  Leg.  Obs.  889. 
So,  if  the  defendant  obtains  an  extension  of  time  to  answer^  he 
waives  an  irregularity  in  the  complaint,  arising  from  a  variance 
between  the  summons  and  complaint.  Oarrison  v.  Carr,  34 
How.  187  ;  S.  C,  8  Abb.  N.  S.  266.  It  also  waives  all  objection 
to  a  complaint,  arising  from  an  improper  amendment.  SbUister 
V.  Livingston,  9  How.  140. 

The  defendant  may,  however,  save  his  rights  by  inserting  in 
the  stipulation,  or  order  extending  the  time^  a  clause  author- 
izing him  ''to  make  such  application  as  he  shall  be  advised." 
Lackey  v.  Vanderbilt,  10  How.  166. 

But,  as  the  pleadings  are  in  no  way  connected  with  any  pro- 
visional remedy  granted  in  an  action,  obtaining  an  extension  of 
time  to  answer  a  complaint  will  not  have  the  effect  to  waive  the 
objections  of  the  defendant,  to  the  legality  of  an  arrest  obtained 
in  the  action.  Colurabian'  Ins.  Co.  v.  Force,  8  How.  368.  See 
Uarwin  v.  Freeland,  6  N.  Y.  (2  Seld.)  660. 


ARTICLE  n. 

DENIAL  AS  A  DSFENSE. 

Section  1.  What  may  be  denied. 

a.  In  general.  The  requisites  of  an  answer  under  the  Code 
are  :  (1)  A  general  or  specific  denial  of  each  material  allegation 
of  the  complaint  controverted  by  the  defendant,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief.  (2)  A 
statement  of  any  new  matter  constituting  a  defense  or  counter- 
claim, in  ordinary  and  concise  language,  without  repetition. 
Code,  §  149. 

The  section  of  the  Code  above  cited  authorizes  a  denial  of  such 
allegations  only  as  are  material,  and  impliedly  prohibits  a  denial 
of  such  as  are  immaterial. 
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But  the  authority  to  deny  material  allegations  is  not  confined 
to  such  as  are  directly  alleged,  but  extends  to  such  also  as  are 
impliedly  averred.  Prindle  v..  OarvtherSy  15  N.  Y.  (1  Smith) 
426  ;  BeUinger  v.  Oraigue^  81  Barb.  634 ;  Haight  v.  HoUeyy  3 
Wend.  258,  263 ;  ClwmberB  v.  Jones^  11  East,  406 ;  Marston  v. 
Allen,  8  Mees.  &  Welsh.  494. 

A  denial  of  a  material  fact  impliedly  alleged  is  not  only  a 
proper  averment  in  an  answer,  but  is  indisi)ensable  if  it  is  desired 
to  put  such  fact  in  issue.  If  the  fact  is  so  alleged  as  to  amount 
in  effect  to  an  express  averment,  and  is  undenied  by  the  answer, 
it  will,  on  the  trial,  be  deemed  admitted.  ATidble  v.  Steam  JSngine 
Co.,  16  Abb.  286 ;   S.  C.  affirmed,  25  N.  Y.  (11  Smith)  470. 

Section  2*  What  may  not  be  denied. 

a.  In  general.  Under  the  system  of  pleading  introduced  by 
the  Code,  only  those  allegations  in  a  complaint  are  deemed 
material,  which  the  plaintiff  must  prove  upon  the  trial  in 
order  to  maintain  his  action.  It  is  upon  these  only  that  an  ^ssue 
can  properly  be  taken,  and  it  is  of  these  only  that  the  truth  is 
admitted  by  an  omission  of  a  specific  denial  in  the  answer.  It 
is  a  general  rule,  that  no  denial  of  an  immaterial  allegation  is 
ever  necessary  or  proper,  however  explicitly  it  may  be  averred 
in  the  complaint  IfYy  v.  Bennett,  6  Sandf.  64 ;  S.  €•,  1  Code 
E.  N.  S.  238 ;  9  N.  Y.  Leg.  Obs.  330. 

Thus,  where  it  is  unnecessary  to  aver  or  prove  a  demand,  and 
the  complaint,  nevertheless,  contains  an  allegation  that  such 
demand  was  made,  no  denial  of  this  allegation  is  necessary  or 
proper.  Fairchild  v.  Ogdensburgh,  Clayton  and  Borne  B.  B. 
Co.,  16  N.  Y.  (1  Smith)  337. 

So,  where  the  complaint  unnecessarily  alleges  an  offer  on  the 
part  of  the  plaintiff,  this  allegation  is  not  the  subject  of  denial. 
Wallis  V.  Warren,  4  Exch.  361. 

It  often  occurs  that  averments  of  facts  which  the  law  will  imply 
are  improperly  introduced  into  the  complaint  and  are  as  improp- 
erly made  the  subject  of  denial  in  the  answer.  A  common  illus- 
tration of  this  mistake  in  pleading  is  to  be  found  in  the  pleadings 
in  actions  brought  for  the  publication  of  an  article  which  is  libel- 
ous upon  its  face.  It  is  a  well-settled  rule  of  pleading  that,  in 
such  an  action,  it  is  never  necessary  to  insert  in  the  complaint  an 
allegation  of  malicious  intent ;  and  that,  if  such  allegation  is  so 
inserted,  it  cannot  be  made  the  subject  of  a  denial  in  the  answer, 
as  the  court  is  bound  in  such  case  to  infer  malice,  whether 


THE  ANSWER.  417 


Allegations  of  time,  place,  Talne,  etc. 


allied  in  the  complaint  or  not.    Fry  y.  Bennett^  6  Sandf.  64 ;  S. 

C,  1  Code  R.  N.  S.  238 ;  9  N.  T.  Leg.  Obs.  330. 

To  test  the  necessity  en*  appropriateness  of  a  denial  of  any  alle- 
gation in  a  complain^  the  pleader  should  determine  whether  the 
fact  alleged  conld  proi)erly  be  submitted  to  a  jury  upon  the  trial. 
If  the  fkct  is  one  that  a  jury  has  no  right  to  determine,  it  cannot 
be  put  in  issue  by  the  pleadings.  lb. 

An  averment  of  the  belief  of  the  plaintiff,  in  relation  to  any 
fact,  is  never  the  subject  of  denial.  An  answer  may  proi)erly 
deny  the  existence  of  a  fact,  but  it  cannot  deny  the  belief  of  the 
plaintiff  that  such  fact  exists.  Patter  son  v.  Caldwell^  1  Mete. 
(Ky.)  489  ;  WaZters  v.  CMnn^  id.  499  ;  Radmay  v.  Maiher^  5 
Sandf.  664. 

Matters  of  inducement  averred  in  a  complaint  form  no  part  of 
the  cause  of  action,  and  are  not  the  subject  of  denial.  An  answer, 
containing  only  denials  of  matters  of  inducement,  is  frivolous, 
and  gives  the  plaintiff  an  immediate  right  to  judgment.  Fry  v. 
Bennett,  5  Sandf.  64  ;  S.  C,  1  Code  R.  N.  S.  238  ;  9  N.  Y.  Leg. 
Obs.  330. 

b.  Allegations  of  time,  place,  value,  etc.  In  most  instances, 
allegations  of  time,  place,  value,  etc.,  are  not  essential  to  the 
cause  of  action,  and  should  not  be  denied  in  the  answer.  An 
answer,  consisting  wholly  of  denials  of  such  allegations,  is  clearly 
frivolous,  except  when  the  question  of  time,  place,  or  value  are 
of  the  substance  of  the  issue.  Limngston  v.  Hammer,  7  Bosw. 
670  ;  Davison  v.  Powell,  16  How.  467 ;  Connoss  v.  Meir,  2  E. 

D.  Smith,  314 ;  HacJcett  v.-  Richards,  3  id.  13  ;   McKensie  v. 
Farrell,  4  Bosw.  192  ;  Woodruff  v.  Gook,  26  Barb.  606. 

Thus,  in  an  action  in  the  nature  of  trover,  it  is  not  necessary 
that  the  defendant  should  deny  the  value  of  the  property,  and 
his  omission  to  do  so  does  not  oi)erate  as  an  admission  of  the 
value  alleged  in  the  complaint.  He  may  prove  the  true  value  of 
the  property  on  the  trial,  whether  the  value,  as  alleged  in  the 
complaint,  is  denied  by  him  or  not.  Connoss  v.  Meir,  2  E.  D. 
Smith,  314.  So,  in  an  action  for  goods  sold,  or  for  services 
rendered,  a  denial  that  the  items  of  the  account  mentioned  in 
the  complaint  were  sold  and  delivered  by  the  plaintiff  to  the 
defendant  at  the  times  therein  set  forth  ;  or,  that  the  work  was 
performed  or  services  rendered  at  the  times  therein  specified,  is 
frivolous.    Oregory  v.  Wright,  11  Abb.  417. 

But  the  value  of  the  goods  sold,  or  of  services  rendered,  are 
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material  allegations  in  an  action  for  its  recovery,  and  may  prop- 
erly be  made  the  subject  of  denial.  lb. 

c.  Damages.  In  an  action  to  recover  nnliqnidated  damages 
the  amount  of  damage  is  not  traversable.  It  must  always  be 
proved,  whether  denied  or  not.  Hackett  v.  Richards^  3  E.  D. 
Smith,  13  (31) ;  Couwdbb  v.  Meir,  2  E.  D.  Smith,  314 ;  Haymond 
V.  Traffarn,  12  Abb.  62. 

d.  Matter  in  aggravation  of  damages.  Matters  set  forth  in 
a  complaint,  merely  in  aggravation  of  damages,  and  not  essen- 
tial to  the  plaintiff's  right  of  recovery,  are  not  traversable,  and 
an  answer,  containing  only  denials  of  such  matters,  is  frivolous. 
Oilbert  v.  Bounds^  14  How.  46 ;  Lane  v.  Oilbert^  9  id.  160 ; 
Foland  v.  Johnson^  16  Abb.  236  ;  SaUus  v.  Kipp^  6  Duer,  646 ; 
S.  C,  2  Abb.  382 ;  12  How.  342 ;  Maretzek  v.  CavMweJlj  2  Rob. 
716 ;  S.  C,  19  Abb.  86. 

Thus,  in  an  action  for  an  assault,  an  answer,  admitting  the 
assault,  but  denying  that  it  was  of  the  nature  or  extent  stated 
in  the  complaint,  presents  no  issues  to  be  tried  and  entitles 
the  plaintiff  to  immediate  judgment  Schnaderbeck  v.  Worthy 
8  Abb.  37. 

e.  Conclusions  of  law.  It  is  a  general  rule  of  pleading  that 
facts  only  can  be  made  the  subject  ol  an  issue,  and  that  a  denial 
of  a  conclusion  of  law  is  inadmissible.  McKyrin^  v.  Bvll,  16 
N.  Y.  (2  Smith)  297  (303) ;  Marsh  v.  Elsworth,  36  How.  632 ; 
S.  C,  1  Sweeny,  62 ;  Fosdick  v.  Oroff,  22  How.  168 ;  DraJce  v. 
Cockrofty  10  id.  377 ;  S.  C,  1  Abb.  203 ;  4 E.  D.  Smith,  34 ;  Brouyn, 
V.  Byckman^  12  How.  313. 

But  this  rule  admits  of  some  exceptions.  Where  a  conclusion 
of  law  is  pleaded  as  a  fact,  and  is  unsupported  by  any  allega- 
tions of  fact,  from  which  the  conclusion  may  be  deuced,  the 
defendant  may  treat  the  allegation  as  a  fact  and  take  issue 
thereon.  Quin  v.  Lloydy  41  N.  Y.  (2  Hand)  349 ;  Morrow  v. 
Cougany  3  Abb.  328 ;  AnonyrfumSy  2  Code  R.  67.  Thus,  where 
the  complaint  alleges  an  amount  of  indebtedness  of  the  defendant 
to  the  plaintiff,  for  services  performed,  without  stating  the  value 
of  such  services,  or  their  extent,  but  claims  that  the  indebted- 
ness is  for  the  balance  remaining  due,  after  sundry  payments 
made  by  the  defendant,  a  denial  of  all  the  allegations  in  the 
complaint,  as  to  the  eniployment  and  indebtedness,  is  proper 
and  necessary,  and  puts  in  issue  every  fact  upon  which  the  cause 
of  action  depends.    QvAn  v.  Lloydy  41  N.  Y.  (2  Hand)  349. 
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But  if  the  complaint  had  alleged  that  the  plaintiff  entered 
into  the  employment  of  the  defendant  on  a  particular  day^  and 
continued  there,  in  doing  labor  and  service  for  him,  to  a  speci- 
fied and  fixed  date,  and  then  averred  that  such  work  and 
services  were  worth  a  specified  sum,  and  concluded  with  the 
pleader's  legal  conclusions  as  to  the  indebtedness  of  the  defend- 
ant, on  the  facts  stated,  a  denial,  going  merely  to  the  conclusion 
of  law,  without  controverting  any  fact  from  which  such  con- 
clusion was  deduced,  would  be  inadmissible  in  an  answer,  and 
insuflS^cient  to  put  in  issue  any  fact  alleged.  See  McKyring  v. 
BuU,  16  N.  Y.  (2  Smith)  297. 

Section  3.  How  facts  must  be  denied. 

a.  In  general.  The  Code  provides  that  the  answer  of  the 
defendant  may  contain  a  general  or  a  specific  denial  of  each 
material  allegation  of  the  complaint  controverted  by  the  defend- 
ant, or  of  any  knowledge  or  information  thereof  suflS^cient  to 
form  a  belief.    Code,  §  149. 

The  Code  thus  authorizes  either  of  three  forms  of  a  denial  of 
the  allegations  of  a  complaint.  The  two  first  are  direct  denials 
of  some  or  all  of  the  allegations  in  complaint ;  the  last  is  not 
a  denial  of  any  fact  alleged,  but  is  a  mere  denial  of  any  knowl- 
edge or  information  as  to  the  alleged  facts  suflS^cient  to  form  a 
belief  in  respect  to  their  existence  or  non-existence.  The  first 
two  forms  of  denial  are  direct  defenses ;  the  latter  is  a  mere 
statutory  defense.  That  a  defendant  has  no  knowledge  or  infor- 
mation sufiicient  to  form  a  belief  whether  the  allegations  of  a 
complaint  are  true,  is  of  no  consequence  as  an  abstract  proposi- 
tion, and,  of  itself,  is  no  defense  ;  but  the  statute  has  permitted 
the  defendant  to  put  any  or  all  of  the  material  allegations  of  a 
complaint  in  issue  by  this  form  of  pleading,  and  has  declared 
that,  for  the  purposes  of  a  pleading,  a  denial  in  this  form  shall  be 
deemed  a  suflS^cient  defense  to  require  the  plaintiff  to  prove  his 
case.  See  Flood  v.  HeynoldSj  13  How.  112 ;  Townsend  v.  PlaU^ 
8  Abb.  825 ;  Livingston  v.  Hammer^  7  Bosw.  670 ;  Leach  v. 
Boynton^  3  Abb.  1. 

An  answer  controverting  the  allegation  of  a  complaint  may 
deny,  generally,  each  and  every  allegation,  or  may  specifically 
deny  all,  or  one  or  more  of  such  allegations. 

5.  Oenercd  denial.  A  defendant  may  take  issue  on  every  fact 
alleged  in  a  complaint  without  setting  forth  in  his  answer,  in  a 
negative  form,  the  allegations  so  denied.    A  single  plause  is  suf- 


420  THE  ANSWER. 


How  facta  must  be  denied — Denials  most  be  direct,  poeitiye  and  explicit. 


ficient  as  a  general  denial.  The  common  form  of  a  general  denial 
is,  that  ^Hhe  defendant  denies  each  and  every  allegation  of  the 
complaint." 

A  denial  in  this  form  is  snflS^cient  to  put  in  issue  every  fiEu^t 
alleged  in  the  complaint.  Kellogg  v.  Churchy  4  How.  339  ;  S.  C, 
3  Code  R.  39 ;  MoMson  v.  amilh,  1  Rob.  706 ;  S.  C,  19  Abb. 
288  ;  Radde  v.  Ruckgaber^  3  Duer,  684. 

Bat  it  is  not  necessary  that  a  general  denial  should  controvert 
every  allegation  of  the  complaint.  An  answer  is  sufficient  which ' 
denies  each  and  every  allegation  of  the  complaint,  ^^  except  as 
therein  admitted,"  and  qualifies  the  denial  by  settting  forth  the 
facts  admitted.  ParshaU  v.  TUloUj  13  How.  7.  See  Genesee 
Mubaal  Ins.  Co.  v.  Moynihen^  5  id.  321 ;  People  v.  Northern 
a.  R.  Co.,  42  N.  Y.  (3  Hand)  217,  240 ;  ^fnUh  v.  WeUs,  20  How. 
168. 

So  an  answer  denying  all  the  allegations  contained  between 
specified  folios  of  the  complaint  is  sufficient.  Gassett  v.  Crocker , 
9  Abb.  39.  Either  of  the  above  forms  of  denial  are,  within  the 
meaning  of  the  Code,  general  denials. 

c.  Specific  denials.  A  specific  denial  is  one  which  denies  &pe- 
cifically  and  in  detail  one  or  more  of  the  allegations  of  the  com- 
plaint. It  may,  in  this  manner,  deny  every  allegation  of  the 
complaint,  and  thus  perform  the  office  of  a  general  denial.  But 
a  specific  denial  is,  in  general,  resorted  to  only  in  those  cases 
where  the  defendant  denies  one  or  more  and  not  all  the  material 
allegations  of  the  complaint. 

d.  Denials  must  be  direct^  positive  and  earplicit.  The  Code 
allows  the  defendant  to  set  up  in  his  answer  father  general  or 
specific  denials  of  the  allegations  of  the  complaint,  or  new  matter 
constituting  a  defense  or  counterclaim.  Code,  §  149.  It  evi- 
dently intended  to  keep  these  two  forms  of  defense  separate  and 
distinct.  It  requires  that,  when  the  defendant  resorts  to  a  denial 
as  a  defense,  it  shall  be  so  direct,  explicit  and  positive  that  any 
person  of  intelligence,  although  not  a  lawyer,  may  determine 
what  allegations  are  denied,  and  what  allegations  are  admitted. 
The  answer,  whether  in  the  form  of  a  general  or  a  specific  denial, 
must,  by  its  words,  identify  the  allegations  of  the  complaint-, 
which  it  seeks  to  controvert,  and  not  leave  the  application  and 
construction  of  its  denials  to  be  determined  by  a  future  judicial 
decision.    Mattisan  v.  SmUh,  1  Rob.  706  ;  S.  C,  19  Abb.  288. 

A  denial  must  be  direct  and  unequivocal.    If  it  merely  implies 
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that  an  allegation  is  controverted,  or  justifies  an  inference  that 
such  is  or  will  be  claimed  to  be  its  effect,  it  will  not  be  construed 
as  a  denial.  West  y.  AToerican  Exchange  Bank^  44  Barb.  176  ; 
Wood  V.  Whiting,  21  Barb.  190. 

Where  an  answer,  instead  of  directly  denying  a  material  alle- 
gation of  the  complaint,  contains  a  version  of  the  transaction 
which  is,  in  some  respects,  inconsistent  therewith,  this  will  not 
amount  to  a  denial,  so  as  to  prevent  such  allegatiofl  from  being 
taken  as  true.  lb. 

An  allegation  in  an  answer,  that  the  defendant  ^^  says  that  he 
denies,"  etc.,  is  not  a  denial.  An  allegation  in  this  form  is  a 
direct  violation  of  the  rule,  requiring  the  denial  to  be  direct  and 
positive.  Blake  v.  Md/red,  18  How.  240 ;  Arthur  v.  Brooks,  14 
Barb.  533.    See  Chaprnan  v.  Chapman,  34  How.  281. 

Mere  intent  to  deny  is  never  equivalent  to  an  actual  denial. 
An  allegation  that  ^^  this  defendant  says  that  he  does  not  know 
of  his  information  or  otherwise,"  that  certain  alleged  facts  exist, 
is  neither  in  form  nor  effect  a  positive  denial,  nor  a  denial  of 
any  knowledge  or  information  sufficient  to  form  a  belief  of  the 
facts  alleged.  Sa^ifre  v;  Gushing,  7  Abb.  371.  See  Ed/wards  v. 
Lent,  8  How.  28  ;  Sackett  v.  Havens,  id.,  note. 

It  is  not  necessary  that  a  denial  should  be  based  upon  the 
personal  knowledge  of  the  person,  verifying  the  answer.  If  he 
has  any  information  in  respect  to  facts  alleged  in  the  complaint, 
and  from  such  information  has  formed  a  belief,  he  may  safely 
verify  an  answer  denying  such  facts. .  DaHs  v.  Potter,  4  How. 
156  ;  S.  C,  2  Code  R.  99. 

e.  Denial  in  the  cUtemative.  A  denial  in  the  alternative  form 
is  defective,  and  will  be  corrected  on  a  motion  to  have  the  plead- 
ing made  more  definite  and  certain,  under  the  provisions  of 
section  160  of  the  Code.  Otis  v.  Hoss,  8  How.  193  ;  S.  C,  11 
N.  Y.  Leg.  Obs.  343  ;  Corbin  v.  George,  2  Abb.  466. 

/.  3fust  be  in  the  disjunctive.  An  answer  which  specifies  all 
the  material  allegations  of  a  complaint,  and  denies  them  con- 
junctively, is  neither  a  general  or  a  specific  denial,  within  the 
meaning  of  the  Code.  A  denial  that  all  the  allegations  con- 
sidered collectively  are  true,  is  not  a  denial  of  the  truth  of  each 
separately  considered,  and  is  consistent  with  an  admission  that 
some  or  more  of  them  are  or  may  be  true.  The  defendant  must 
deny  focts  disjunctively  and  not  conjunctively,  if  he  desires  to 
put  them  in  issue.     Young  v.  CcUlett,  6  Duer,  437 ;  Shearman  v. 
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New  York  Oentral  Mills,  1  Abb.  187 ;  Hopkins  v.  Everett,  6 
How.  169  ;  S.  C,  3  Code  E.  160. 

Thus,  a  denial  that  the  plaintitf  performed  on  the  days,  and 
at  the  times,  and  to  *the  extent  set  forth  in  the  complaint,  is  not  a 
denial  of  either  of  the  several  allegations  so  grouped  together. 
Davison  v.  Powell,  16  How.  467;  Livingston  v.  Hammer,  7 
Bosw.  670  ;   Salinger  v.  Lusk,  7  How.  430. 

So,  a  deniftl  that  the  defendant  made  his  promissory  note,  ^^as 
it  is  set  out  in  said  complaint,"  is  not  a  denial  of  the  making  of 
the  note,  but  is  simply  a  denial  of  the  making  of  the  note,  under 
all  the  circumstances  of  time,  place  and  form,  as  stated  in  the 
complaint.      Shearmxin  v.  New  York  Central  Mills,  1  Abb.  187. 

It  is  a  general  rule  of  pleading  that  a  denial  must  be  directed 
to  the  substance  and  not  to  the  form  of  the  allegations  it  seeks  to 
controvert.  Any  form  of  denial  which  violates  this  rule  is 
clearly  insufScient. 

g.  Denial  may  he  in  a  hypothetical  form.  Hypothetical 
denials,  although  not  favored  in  pleadings  generally,  are  allowed 
in  certain  cases  under  the  Code.  Taylor  v.  Richards,  9  Bosw. 
679 ;  Weis  v.  Fanning,  9  How,  543 ;  Dovan  v.  Dinsmore,  33 
Barb.  86  ;  S.  C,  20  How.  606 ;  Ketcham  v.  Zerega,  1 E.  D.  Smith, 
663.  This  form  of  pleading  is  not  allowed  on  account  of  the 
laxity  of  the  rules  of  pleading  introduced  by  the  new  system, 
but  on  account  of  the  arbitrary  form  of  the  verification  pre- 
scribed by  the  Code*  A  defendant  may  often  be  in  a  position 
requiring  him  to  present  his  defense  before  the  court  in  a  hypo- 
thetical form,  or  admit  facts  concerning  which  he  has  no  knowl- 
edge. To  avoid  the  injustice  which  might  arise  from  a  rigid 
adherence  to  the  rule  prohibiting  a  hypothetical  form  of  pleading, 
an  exception  is  made  in  cases  where  the  facts  alleged  in  the  com- 
plaint are  not  presumptively  within  the  knowledge  of  the  defend- 
ant, and  where  he  denies  any  knowledge  or  information  of  such 
facts  suflS^cient  to  form  a  belief.  In  such  cases,  the  defendant  is 
allowed  to  interpose  a  hypothetical  denial.  Brown  v.  Ryckmarij 
12  How.  313 ;  Ketcham  v.  Zerega,  1  E.  D.  Smith,  663 ;  Daoan  v. 
Dinsmxyre,  33  Barb.  86 ;  S.  C,  20  How.  606. 

But  this  form  of  denial  is  not  allowed  in  cases  other  than 
those  above  mentioned.  Wies  v.  Famning,  9  How.  643  ;  Lewis 
V.  Acker,  11  id.  163  ;  Buddington  v.  Davis,  6  id.  401  ;  Sayles  v. 
Woodm,  id.  84  ;  S,  C,  1*  Code  R.  N.  S.  409  ;  Port^  v.  Mc- 
Oreedy,  id.  88. 
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Section  4.  Denial  of  knowledge  or  information. 

a.  In  general.  An  answer  which  alleges  that  the  defendant 
has  no  knowledge  or  infonnation  snflS^cient  to  form  a  belief 
whether  the  allegations  of  the  complaint  are  tme  or  not,  is  not, 
strictly  speaking,  a  denial  of  any  fact  alleged.  But  the  statnte 
has  authorized  this  form  of  deni^,  and,  when  properly  set  up  in 
an  answer,  forms  a  complete  issne.  Livingston  v.  Hammer^  7 
Bosw.  670  ;  Ketcham  v.  Zerega^  1  E.  D.  Smith,  653  (667). 

Bnt  this  form  of  denial  cannot  be  resorted  to  in  all  cases.  A 
defendant  will  not  be  permitted  to  answer  by  denying  knowledge 
or  information  sufficient  to  form  a  belief,  when  the  facts  alleged 
in  the  complaint,  if  true,  must  necessarily  be  known  to  him,  or 
where  he  must  be  deemed,  as  a  matter  of  law,  to  have  knowledge, 
unless  by  some  explanation  he  shows  that  the  denial  is  made  in 
good  faith,  and  not  falsely  and  evasively.  Edwards  v.  Lent^ 
8  How.  28  ;  Ketcham  v.  Zerega^  1  E.  D.  Smith,  663  ;  Lavyrence 
V.  Derby,  24  How.  133;  S.  C,  16  Abb.  346,  note;  Fales  v. 
Hicks,  12  How.  163. 

Thus,  a  defendant  is  not  allowed  to  interpose  this  form  of 
denial,  in  resi)ect  to  acts  done  by  him,  by  his  agent,  or  by  his 
partner,  without  showing  special  reasons  why  he  is  ignorant  of 
the  matters  alleged.  Lewis  v.  Acker,  11  How.  163  ;  Richard- 
son V.  Wilton,  4  Sandf.  708  ;  Beebe  v.  Marrrin,  17  Abb.  194 ; 
Shearman^.  N,  T.  Central  Mills,  1  id.  187 ;  Chapman  v.  Palmer, 
12  How.  37.  The  same  principle  forbids  this  form  of  denial,* 
when  the  acts  alleged  were  done  to  or  in  the  presence  of  the 
defendant.  Edwards  v.  Lent,  8  How.  28  ;  Beebe  v.  Marvin, 
17  Abb.  194. 

It  was  not  the  intention  of  the  framers  of  the  Code,  that  the 
provision  allowing  a  defendant  to  put  in  issue  the  allegations  of 
the  complaint  by  an  averment  of  a  want  of  knowledge  or  informa- 
tion sufficient  to  form  a  belief,  should  serve  the  purpose  of 
making  willful  and  intentional  ignorance  a  means  of  evading 
that  provision  of  the  statute  requiring  a  verified  answer  to  a 
verified  complaint.  If  the  defendant  has  the  means  at  hand  of 
informing  himself  as  to  the  truth  of  the  allegations  of  the  com- 
plaint, he  vnll  not  be  allowed  to  allege  his  want  of  knowledge  or 
information  of  the  truth  or  falsity  of  such  allegations.  Chapman 
V.  Palmer,  12  How.  37 ;  People  v.  McOvmber,  16  id.  186  ; 
S.  C,  27  Barb.  632 ;  Hance  v.  Rumming,  2  E.  D.  Smith,  48 ;  S.  C, 
1  Code  R.  N.  S.  204  ;  Wesson  v.  Judd,  1  Abb.  254. 
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But  there  are  many  cases  in  which  this  form  of  denial  is  not 
only  proper  but  necessary.  Thus,  where  a  plaintiff  sues  in  a 
representative  capacity,  and  sets  forth  the  death  of  the  intestate, 
the  granting  of  letters  of  administration  to  the  plaintiff,  and 
alleges,  in  general  terms,  the  indebtedness  of  the  defendant  to  the 
plaintiff,  an  answer  denying  knowledge  or  information  sufficient 
to  form  a  belief,  whether  the  defendant  is  indebted  to  the  plain- 
tiff, is  proper  and  cannot  be  struck  out  on  motion.  Morrow  v. 
Cimgan,  3  Abb.  328. 

So,  where  a  defendant  is  sued  as  a  maker  with  an  indorser  of  a 
promissory  note,  he  may  interpose  this  form  of  denial  to  the 
allegations,  that  the  other  defendant  had  indorsed  the  note,  and 
transferred  it  to  the  plaintiff,  and  that  it  was  duly  presented  for 
payment,  etc.    Flood  v.  Reynolds^  13  How.  112. 

J.  Form  of  such  denial.  The  defense  formed  by  a  denial  of 
knowledge,  or  information  sufficient  to  form  a  belief,  being  purely 
statutory,  the  form  prescribed  by  the  statute  must  be  strictiy 
followed,  or  it  will  be  insufficient  to  put  any  allegation  of  the 
complaint  in  issue.  Heye  v.  JBoUes,  33  How.  266 ;  S.  C,  2  Daly, 
231 ;  JBlake  v.  Eld/red,  18  How.  240 ;  EUon  v.  Markham^  20 
Barb.  343 ;  Edwards  v.  Lent^  8  How.  28 ;  HacJcett  v.  Richards^ 
3  E.  D.  Smith,  13. 

A  denial  of  knowledge  sufficient  to  form  a  belief  is  not  equiv- 
alent to  a  denial  of  knowledge  or  information  sufficient  to  form 
a  belief,  as  required  by  the  Code.  lb.  Neither  is  a  denial  of 
information  sufficient  to  form  a  belief  sufficient.  The  denial 
must  also  show  the  defendant's  want  of  knowledge.  People  v. 
McOwmher,  15  How.  186 ;  S.  0.,  27  Barb.  632. 

An  averment  that  the  defendant  "  does  not  know,  of  his  infor- 
mation" or  otherwise,  the  truth  of  certain  allegations  in  the 
complaint,  or  that  he  '^  is  not  informed  and  cannot  state  whether  " 
the  allegation  is  true  or  not,  or  that  the  defendant  ^'  has  no  recol- 
lection" of  an  alleged  fact,  or  "  is  ignorant "  concerning  it,  is  not 
a  denial  under  any  of  the  forms  prescribed  by  the  Code.  Sayre 
V.  Chishing^  7  Abb.  371  ;  EUon  v.  Markham^  20  Barb.  343 ; 
Nichols  V.  Jones^  6  How.  356  ;   Wood  v.  StanielSj  3  Code  R.  152. 

A  defendant,  after  having  alleged  that  he  has  no  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  truth  of  the  alle- 
gations of  the  complaint,  is  not  required  to  add  to  this  a 
statement  that  he,  therefore,  denies  the  same,  as  the  denial,  in  the 
words  of  the  Code,  forms  a  complete  issue  when  resorted  to  in 
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proper  cases,  and,  when  improperly  employed,  is  not  aided  by 
such  additional  averment.  Flood  v.  Reynolds^  13  How.  112 ; 
Chapman  v.  Palmer^  12  id.  37. 

The  necessity  of  adhering  to  the  form  of  denial  prescribed  by 
the  Code  is  sufficiently  apparent  from  the  illustrations  given. 
The  more  liberal  construction  given  to  allegations  of  this  nature, 
under  the  old  practice,  has  not  been  followed  under  the  new; 
See  King  v.  Ray^  11  Paige,  235 ;  Morris  v.  Parker^  3  Johns. 
Ch.  297. 

Section  5.  Effect  of  omission  to  deny. 

a.  In  general.  The  Code  provides  that  every  material  allega- 
tion of  the  complaint  not  controverted  by  the  answer,  as  pre- 
scribed in  section  149,  shall,  for  the  purposes  of  the  action,  be 
taken  as  true.    Code,  §  168. 

By  material  allegations,  as  the  term  is  used  in  this  connection, 
must  be  understood  those  allegations  only  which  the  plaintiff 
must  prove  upon  the  trial  in  order  to  maintain  his  action.  An 
omission  to  deny  any  allegation  which  is,  in  any  sense  of  the 
word,  immaterial,  does  not  operate  as  an  admission  of  its  truth. 
JPVp y.  Bennett,  5  ^a^ndf.  54;  S.  C.,lCode  R.  N.  S.  245;  9  N.  Y. 
Leg.  Obs.  330 ;  Isham  v.  Williamson,  7  N.  Y.  Leg.  Obs.  340 ; 
Connoss  v.  Meir,  2  E.  D.  Smith,  314 ;  Newman  v.  Otto,  4  Sandf. 
668 ;  S.  C,  10  N.  Y.  Leg.  Obs.  14  ;  Harlow  v.  Hamilton,  6  How. 
475  ;  Sands  v.  St.  John,  23  id.  140  ;  S.  C,  36  Barb.  628  ;  Oechs 
V.  Cook,  3  Duer,  161. 

Nothing  is  admitted  by  an  omission  to  deny  except  matters 
well  pleaded.  Harlow  v.  Hamilton,  6  How.  476.  Thus,  the 
mere  fact  that  the  plaintiff  has  Introduced  distinct  and  positive 
allegations  of  facts  which  cannot^  under  the  rules  of  pleading, 
be  made  the  subject  of  an  issue,  cannot  be  deemed  admitted  by 
a  failure  to  answer  or  deny.  Fry  v.  Bennett,  5  Sandf.  54 ;  S.  C, 
1  Code  R.  N.  S.  238,  245 ;  9  N.  Y.  Leg.  Obs.  330 ;  Oechs  v.  Cook, 
8  Duer,  161. 

It  is  not  only  such  material  facts  as  are  directiy  alleged  that 
are  admitted  by  a  failure  to  insert  a  denial  in  an  answer.  A 
material  fact,  impliedly  alleged  in  a  complaint  and  undenied  in 
an  answer,  will  be  deemed  admitted  on  the  trial.  Anabler. 
Steam  Engine  Co.,  16  Abb.  286 ;  S.  C.  affirmed,  25  N.  Y.  (11 
Smith)  470. 
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AKTICLE  m. 

ISTEW  MATTEB  AS  A  D^FEKSE. 

Section  1.  What  constitutes  new  matter. 

a.  In  general.  Every  answer  mnst  consist  of  denials  of  the 
allegations  of  the  complaint,  or  a  statement  of  any  new  matter 
constituting  a  defense  or  counter-claim.    Code,  §  149. 

The  new  matter  mentioned  in  the  section  of  the  Code  above 
cited  is  that  which  admits  and  avoids  the  cause  of  action  set  up 
in  the  complaint^  and  constitutes  a  defense.  BeUinger  v.  Craigue^ 
31  Barb.  534 ;  Oilbert  v.  Cram^  12  How.  455 ;  Radde  v.  Ruck- 
gaber^  3  Duer,  684 ;  Brazill  v.  Isham,  12  N.  Y.  (2  Kem.)  9, 17 ; 
Carter  v.  Koezley,  14  Abb.  147 ;  S.  C,  9  Bosw.  583. 

An  answer,  setting  up  new  matter,  must  allege  such  facts  as 
will  be  an  answer  to  the  action,  even  though  the  &cts  consti- 
tuting the  cause  of  action  are  established  as  alleged.  Radde  v. 
MucTcgaber^  3  Duer,  684. 

Thus,  where  a  plaintiff  has  set  forth  in  his  complaint  a  prima 
fade  cause  of  action,  an  answer,  setting  up  an  award,  or  a 
former  recovery  for  the  same  cause,  would  allege  new  matter,  as 
such  an  answer  would  admit  the  contract,  as  stated,  and  avoid 
its  effect  by  matter  ex  post  facto.  Brazill  v.  Isham^  12  N.  Y. 
(2  Kem.)  9.  Upon  the  same  principle,  a  defense  of  payment, 
accord  and  satisfaction,  or  a  release,  is  new  matter,  within  the 
meaning  of  section  149  of  the  Code.  McKyring  v.  BvU^  16 
N.  Y.  (2  Smith)  297  ;  Texier  v.  Oouin,  5  Duer,  389. 

So,  also,  all  defenses  invalidating  a  contract,  which  forms  the 
subject  of  an  action,  such  as  fraud,  mistake,  duress,  incapacity 
to  contract,  or  usury,  are  included  under  the  general  term  "new 
matter.' '  Nevi  YorTc  Central  Ins.  Co.  v.  National  Protection  Ins. 
Co.^  20  Barb.  468 ;  Seeley  v.  BngeU,  17  id.  530 ;  Balcer  v.  Bailey, 
16  id.  54 ;  Dillaye  v.  Parks,  31  id.  132 ;  Castree  v.  Oavelle,  4 
E.  D.  Smith,  425 ;  Gould  v.  Segee,  5  Duer,  260.  % 

Section  2.  What  is  not  new  matter. 

a.  In  general.  An  answer,  which  merely  negates  the  essential 
allegations  of  a  complaint,  or  states .  circumstances  which,  if 
testified  to  by  credible  witnesses,  would  disprove  them,  is  not 
one  containing  new  matter,  within  the  meaning  of  those  words, 
as  used  in  section  149  of  the  Code.  Radde  v.  RueJcgaber,  3 
.Duer,  684. 
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Thns,  where,  in  an  action  for  malicioas  prosecution  and  false 
imprisonment,  the  complaint  alleged  want  of  probable  cause,  a 
statement  of  facts  in  the  answer,  showing  the  existence  of  such 
cause,  is  not  new  matter,  but  only  evidence  that  the  allegation 
of  want  of  probable  cause  in  the  complaint  is  untrue.  Rost  v. 
Harris^  12  Abb.  446.  And,  in  general,  a  denial  of  any  fitct 
which  the  plaintiff  is  bound  to  prove  upon  the  trial,  in  order  to 
make  out  his  cause  of  action,  is  not  new  matter.  Stoddard  v. 
Onondaga  Annual  Qonference^  12  Barb.  573.  See  Amhurger  v. 
Maroinj  4  E.  D.  Smith,  393  ;  Hdight  v.  OAildy  34  Barb.  186- 

Section  3.  What  is  a  eonnter-claim. 

a.  In  general.  The  counter-claim,  recognized  under  the  present 
system  of  pleadings,  is  a  creation  of  the  Code.  Prior  to  1862, 
the  only  aflS^rmative  defenses  which  might  be  set  up  by  a  defend- 
ant ih  his  answer,  were  such  as  were  classified  under  the  head  of 
set-off  or  recoupment.  Counter-claims,  under  the  Code  since 
1852,  embrace  both  set-offs  and  recoupments  as  they  were  under- 
stood prior  to  that  time,  but  are  broader  and  more  comprehen- 
sive than  either.  Vassear  v.  Livingston^  13  N.  Y.  (3  Kern.)  248  ; 
Ghamboret  v.  Qagney^  2  Sweeny,  378  ;  S.  C,  10  Abb.  N.  S.  31 ; 
41  How.  129  ;  Pattison  v.  Richards,  22  Barb.  143. 

A  set-off  is  a  money  demand  by  the  defendant  against  the 

plaintiff,  and  refers  to  a  debt  or  demand,  independent  of  and 

Tinconnected  with  the  plaintiff's  cause  of  action.    It  may  exceed 

the  plaintiff's  claim  or  fall  short  of  it.     Boston   Silk   and 

Woolen  Mills  v.  Evil,  37  How.  299 ;   S.  C,  6  Abb.  N.  S.  319  ; 

1  Sweeny,  369. 

Recoupment,  however,  always  implies  that  the  plaintiff  had  a 
cause  of  action,  but  that  the  defendant  has  also  a  cause  of  action 
growing  out  of  a  breach  of  some  other  part  of  the  contract  upon 
which  the  action  is  founded,  or  for  some  other  cause  connected 
with  the  contract.  It  is  in  the  nature  of  a  cross-action.  Ya^sear 
V.  Idvingston,  13  N.  Y.  (3  Kern.)  248. 

The  counter-claim  of  the  Code,  however,  being  more  compre- 
hensive than  set-off  or  recoupment,  authorizes  a  resort  by  the 
defendant  to  causes  of  action  not  embraced  in  either  of  those 
defenses.  lb.  It  secures  to  the  defendant  the  full  relief  which  a 
separate  action  at  law,  or  a  bill  in  chancery,  or  a  cross-bill,  would 
have  secured  him  on  the  same  state  of  facts.     Oleason  v.  Moen, 

2  Duer,  639  ;  Leavenworth  v.  Packer,  62  Barb.  132 ;  Boston  Silk 
and  Woolen  Mills  v.  BuU,  37  How.  299 ;   S.  C,  6  Abb.  N.  S. 
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819 ;  1  Sweenj,  359.  It  may  be  for  either  liquidated  or  unliqui- 
dated damages.  Schubari  v.  Harteau^  34  Barb.  447.  It  may  be 
for  unliquidated  damages  arising  on  a  contract  diflferent  from 
the  contract  on  which  the  action  is  brought.  Ligriot  v.  Redding, 
4  E.  B.  Smith,  285.  And  it  may  set  up  an  equitable  as  well  as 
a  legal  defense.  See  Cramer  v.  Benton,  4  Lans.  291 ;  Owrrie 
V.  Cowles,  6  Bosw.  453. 

But  the  Code  has  not  authorized  the  defendant  to  plead  every 
and  any  defense  as  a  counter-claim,  regardless  of  the  nature  of 
the  cause  of  action  set  out  in  the  complaint,  and  regardless  of 
the  source  or  origin  of  the  adverse  claims.  On  the  contrary,  it 
has  attempted  to  limit  and  define  the  plaintiff' s  rights.  Vdssear 
V.  Livingston,  13  N.  Y.  (3  Kern.)  248.  There  are  two  species  of 
counter-claim  authorized  by  the  Code :  One,  which  can  be  pleaded 
only  in  an  action  arising  on  contract ;  and,  another  which  may 
be  set  up  in  any  action.  These  several  kinds  of  counter-claim 
will  be  separately  discussed.  But  there  are  certain  general 
principles  applicable  to  all  counter-claims  whether  such  as  may 
be  pleaded  in  actions  arising  on  contract  or  otherwise. 

6.  Essentials  of  every  counter-claim.  The  first  essential  of 
every  counter-claim  is  that  it  shall,  of  itself,  be  a  distinct  cause 
of  action,  in  favor  of  the  defendant  pleading  it,  and  against  a 
plaintiff  in  the  action,  between  whom  a  several  judgment  might 
be  had  as  provided  by  section  274  of  the  Code.  If  it  falls  short 
of  this,  it  cannot  be  treated  as  a  counter-claim  within  the  mean- 
ing of  the  Code.  Chamboret  v.  Cagney,  2  Sweeny,  378 ;  S. 
C,  10  Abb.  N.  S.  31 ;  41  How.  129 ;  Yassear  v.  Livingston,  13 
N.  Y.  (3  Kern.)  248  ;  Merrick  v.  Gordon,  20  N.  Y.  (6  Smith)  93. 
The  subject  of  a  counter-claim  must  be  a  demand  in  favor  of  the 
defendajit  that  could  be  made  the  foundation  of  an  independent 
action  against  the  plaintiff. 

Thus,  in  an  action  by  the  assignee  of  a  demand,  a  debt  due  from 
the  assignor  to  the  defendant  cannot  be  made  the  subject  of  a 
counter-claim,  although  it  may  be  otherwise  available  as  a  defense, 
lb. ;  Ferreira  v.  Depew,  4  Abb.  131 ;  Duncan  v.  Canton,  30 
Barb.  533 ;  Spencer  v.  BabcocJc,  22  id.  326 ;  Secor  v.  Law,  9 
Bosw.  163 ;  Weeks  v.  Pryor,  27  Barb.  79 ;  WoJf^.  H.,  13  How. 
84 ;  Davidson  v.  Bemington,  12  id.  310.  So,  upon  the  same 
principle,  a  lien  upon  mortgaged  chattels,  created  under  an 
agreement  with  the  mortgagor,  cannot  be  made  the  subject  of  a 
counter-claim  in  behalf  of  the  defendant,  in  an  action  brought  by 
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the  mortgagee  for  the  recovery  of  the  possession  of  the  mortgaged 
property.  JBissell  v.  Pearse,  21  How.  130.  So,-  in  an  action 
brought  by  a  receiver,  a  debt  dne  to  the  defendant  from  the  per- 
son whose  estate  the  plaintiff  holds  as  receiver,  is  not  capable  of 
being  made  a  connter-claim.  Tyler  v.  WiUiSj  33  Barb.  927 ;  S. 
C,  12  Abb.  465 ;  United  States  Trust  Co.  v.  Harris j  2  Bosw.  75. 
So,  a  demand  against  all  the  individual  members  of  a  corporation 
is  not  a  counter-claim  in  an  action  by  the  corporation  as  such. 
iVew  York  Ice  Co.  v.  Parker,  21  How.  302  ;  S.  C,  8  Bosw.  688. 

Another  essential  of  every  counter-claim  is,  that  when  estab- 
lished it  must,  in  some  way,  qualify,  or  must  defeat  the  judgment 
to  which  a  plaintiff  is  otherwise  entitled.  National  Fire  Ins. 
Co.  V.  McKay y  21  N.  Y.  (7  Smith)  191 ;  Mattoon  v.  Baker,  24 
How.  329. 

Another  essential  of  a  counter-claim  is,  that  it  be  capable  of 
being  decided  without  bringing  other  parties  before  the  court 
who  have  no  interest  in  the  determination  of  the  causes  of  action 
set  forth  in  the  complaint.  Cummings  v.  Morris^  25  N.  Y.  (11 
Smith)  625 ;  Coursen  v.  Hamlin,  2  Duer,  513. 

In  an  action  against  two  defendants  on  a  joint  liability,  a 
several  claim  in  favor  of  one  defendant  only  cannot  be  enforced 
as  a  counter-claim.  Hurlbvi  v.  Post,  1  Bosw.  28 ;  Peahody  v. 
Bloomer,  3  Abb.  363  ;  S.  C,  6  Duer,  53;  Pinckney  v.  Keyler,  4 
E.  D.  Smith,  469. 

c.  CouTder-claiTns  in  actions  on  conbract.  As  has  been  pre- 
viously stated,  there  are  two  si)ecies  of  counter-claims  authorized 
by  the  Code ;  one  which  can  be  pleaded  only  in  an  action  arising 
on  contract ;  and  another  which  may  be  set  up  in  any  action. 
Chamboret  v.  Cagney,  2  Sweeny,  378  ;  S.  C,  10  Abb.  N.  S.  31 ; 
41  How.  129. 

In  an  action  arising  on  contract,  the  defendant  may  set  up,  as 
a  counter-claim,  any  other  cause  of  action  arising  also  on  con- 
tract, express  or  implied,  existing  at  the  commencement  of  the 
action,  against  a  plaintiff  between  whom  and  such  defendant  a 
several  judgment  might  be  had  in  the  action,  according  to  the 
provisions  of  section  274,  and  owned  by  such  defendant  at  the 
time  of  the  commencement  of  the  action,  and  due  at  said  time. 
lb. ;  Code,  §  150 ;  Andrews  v.  Artisans'  Bank,  26  N.  Y.  (12 
Smith)  298  ;  Lign/)t  v.  Redding,  4  E.  D.  Smith,  285 ;  Charribers 
,v.  Lewis,  11  Abb.  210 ;  Van  Valen  v.  LapTiam,  13  How.  240 ; 
Rice  V.  0*  Conruyr,  10  Abb.  362. 
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If  a  defendant  has  a  cause  of  action  in  tort,  whicli  he  desires 
to  set  up  as  a  counter-claim  in  an  action  on  contract,  by  first 
waiving  the  tort,  and  relying  upon  an  implied  contract,  the 
counter-claim  must  be  pleaded  as  upon  contract,  and  without 
reference  to  the  tort.  See  Chambers  v.  LewiSy  11  Abb.  210 ; 
Mayor  of  New  York  v.  Parker  Vein  Co.,  12  id.  300 ;  S.  C,  21 
How.  289 ;  Piser  v.  Stearns,  1  Hilt.  86. 

d.  In  all  actions.  In  any  action,  whether  arising  upon  con- 
tract or  in  tort,  any  defendant  may  set  up  as  a  counter-claim, 
against  any  one  of  the  plaintiffs  (between  whom  and  himself  a 
separate  judgment  might  be  had  in  the  action,  according  to  the 
provisions  of  section  274  of  the  Code),  any  claim  existing  in 
favor  of  such  defendant  against  such  plaintiif,  at  the  time  of  the 
commencement  of  the  action,  and  of  which  such  defendant  is 
the  owner,  prooided,  however,  such  claim  is  founded  upon  a 
cause  of  action  arising  out  of  the  contract  or  transaction  set  forth 
in  the  complaint,  or  is  connected  with  the  subject  of  the  action. 
Chamhoret  v.  Cagney,  2  Sweeny,  378 ;  S.  C,  10  Abb.  N.  S.  31 ; 
41  How.  129 ;  Zenia  Branch  of  State  Bank  of  Ohio  v.  Lee,  2 
Bosw.  694  ;  S.  C,  7  Abb.  372 ;  Brown  v.  Buckingham,  11  id. 
387;  S.  C,  21  How.  190. 

In  an  action  for  an  absolute  divorce,  on  the  ground  of  adultery, 
counter-charges  of  adultery  may  be  set  up  in  the  answer,  and 
afSrmative  relief  prayed  for.  These  counter-charges  constitute 
a  counter-claim.    Leslie  v.  Leslie,  11  Abb.  N.  S.  311. 

Section  3.  New  matter^  how  pleaded. 

a.  As  a  defense.  In  all  cases,  new  matter  must  be  specially 
pleaded  in  order  to  be  made  available  at  the  trial.  The  language 
of  the  Code  is  imperative,  and  declares  that  all  matter  consti- 
tuting a  defense  or  counter-claim  must  be  set  up  in  the  answer. 
Code,  §  149  ;  McKyring  v.  BuU,  16  N.  Y.  (2  Smith)  297  (307) ; 
Morrell  v.  Irving  Fire  Ins.  Co.,  33  N.  Y.  (6  Tiff.)  429  (443) ; 
Tilson  V.  Clark,  45  Barb.  178 ;  'Byxbie  v.  Wood,  24  N.  Y.  (10 
Smith)  607 ;  Brazill  v.  Isham,  12  N.  Y.  (2  Kern.)  9.  The  rules 
which  apply  to  the  statements  of  facts  in  the  complaint  apply 
equally  to  the  statements  of  new  matter  in  an  answer.  The  com- 
plaint must  distinctly  aver  all  those  facts,  which,  if  denied,  the 
plaintiff  must,  in  the  first  instance,  prove  upon  the  trial,  in  order 
to  maintain  his  action.  The  answer  must  aver,  as  distinctly,  all 
those  facts  which,  when  the  case  of  the  plaintiff  is  admitted  or 
proved,  the  defendant  must  prove  in  order  to  defeat  a  recovery. 


THE  ANSWER.  431 


New  matter  as  a  oounter-daim. 


CaiUn  v.  Omder,  1  Duer,  263  ;  S.  C,  11  N.  T.  Leg.  Obs.  201 ; 
Ayrault  v.  Chamberlain,  38  Barb.  229. 

ft.  New  matter  as  a  counter-claim.  An  answer  which  professes 
to  set  np  a  counter-claim,  to  be  sufficient  as  a  pleading,  mnst 
8!;ate  facts  which  constitute  a  cause  of  action  in  favor  of  the 
'defendant  against  the  plaintiff.  Merritt  v.  Millard,  6  Bosw. 
645  ;  Bates  v.  Rosekrans,  37  N.  Y.  (10  Tiff.)  409 ;  S.  C,  4  Abb. 
N.  S.  276  ;  4  Trans.  App.  332 ;  Allen  v.  HasMns,  5  Duer,  332 ; 
Vassear  v.  Idvin^ston,  13  N.  Y.  (3  Kern.)  248.  The  true  test 
of  determining  the  sufficiency  of  a  counter-claim,  as  a  pleading, 
is  to  inquire  whether,  as  alleged  in  the  answer,  it  contains  the 
substance  necessary  to  sustain  an  action  on  behialf  of  the 
defendant  against  the  plaintiff,  if  the  plaintiff  had  not  sued  the 
defendant.  lb. 

No  particular  form  of  words  is  necessary  in  pleading  a  counter- 
claim. It  will  be  sufficient  if,  by  any  reasonable  language,  it 
intimates  the  intent  of  the  defendant  to  make  a  personal  claim 
in  his  own  favor  against  the  plaintiff.  The  ordinary  and  most 
satisfactory  form  of  giving  that  intimation  is  by  a  statement  that 
the  pleading  is  a  counter-claim,  or  by  a  prayer  for  relief.  Bates 
V.  Rosekrans,  37  N.  Y.  (10  Tiff.)  409  ;  S.  C,  4  Abb.  N.  S.  276 ; 
4  Trans.  App.  332.  But,  unless  the  demand  is  set  up  as  a  counteiv 
claim  in  the  answer,  it  cannot  be  recovered  as  such.  Beers  v. 
Waterhury,  8  Bosw.  396.  Thus,  where  the  facts  alleged  in  an 
answer  may  possibly  constitute  a  counter-claim,  but  are  such  as 
always  constituted  a  bar  at  law  to  the  plaintiff 's  right  to  recover, 
they  will  be  deemed  to  be  set  up  as  a  defense  merely,  unless  the 
answer  expressly  states  that  they  are  set  up  by  way  of  counter- 
claim.   Burrall  v.  De  Oroot,  5  Duer,  379. 

The  ordinary  rules  of  pleading  should  be  applied  to  the  mere 
form  of  the  statement  of  the  counter-claim.  The  rules  of  the 
supreme  court  require  that,  in  all  cases  of  more  than  one  distinct 
cause  of  action,  defense,  counter-claim  or  reply,  the  same  shall 
not  only  be  separately  stated,  but  plainly  numbered  and  folioed. 
Bules  26,  26,  Sup.  Ct 

The  statement  of  the  counter-claim,  will  be  sufficient,  in  both 
form  and  substance,  if  framed  in  accordance  with  the  general 
rules  relating  to  the  statement  of  a  cause  of  action  in  a  com- 
plaint. The  counter-claim  given  by  the  Code  is,  in  effect,  a  com- 
plaint in  a  cross  action  brought  by  the  defendant  against  the 
plaintiff  upon  a  cause  of  action  arising  out  of  the  contract  or 
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transaction  set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiflfs  claim,  or  connected  with  the  subject  of  the  actioh,  and 
should  be  stated  and  treated  as  such.  See  Code,  §  160.  The 
fact  that  it  is  inserted  in  an  answer  does  not  make  it,  technically 
speaking,  a  defense,  nor  does  it  render  less  necessary  an  all^a- 
tion  of  every  fact  which  would  be  requisite  in  a  complaint  in  an* 
independent  action. 

ARTICLE  IV. 

FAILX7BE  TO  AKSWEB. 

Section  1.  What  constitntes  a  failure  to  answer. 

a.  No  aihBwer  served.  The  Code  has  prescribed  the  time 
within  which  the  defendant  may  answer  the  complaint  in  an 
action,  and  has  thus  limited  the  time  within  which  a  document, 
professing  to  establish  a  defense,  or  containing  a  statement  of 
facts  calculated  to  defeat  a  recovery  by  the  plaintiff,  may  be 
considered  as  an  answer.  If  no  answer  is  served  within  the 
time  fixed  by  the  Code,  or  within  such  further  time  as  may  be 
allowed  by  a  written  consent  or  an  order,  the  defendant  has 
clearly  flailed  to  answer,  even  though  he  serves  an  answer  after 
the  expiration  of  such  time,  and  before  judgment  is  entered. 
An  answer,  so  served,  is  a  nullity.  McOovm  v.  Leavenworth,  2 
E.  D.  Smith,  24  (31) ;  MaTideville  v.  Winney  5  How.  461 ;  S.  C,  1 
Code  R.  N.  S.  161 ;  Jacobs  v.  MarsMUy  6  Duer,  689. 

6.  Dtfective  answer.  Where  an  answer  has  been  served  in 
proper  time,  so  that  the  only  question  is  one  of  sufficiency,  it 
cannot,  although  defective,  be*  treated  as  a  nullity.  It  may  not 
constitute  any  defense  to  the  action,  but  it  is,  nevertheless,  an 
answer,  and  the  plaintiff  is  debarred  from  proceeding  as  for 
want  of  an  answer.  Strovi  v.  Curran,  7  How.  36  ;  Hartness  v. 
Bennett,  3  id.  289  ;  S.  C,  1  Code  E.  67;  Bergman  v.  Howell,  3 
Abb.  329 ;  Spencer  v.  TooTcer,  12  id.  353 ;  S.  C,  21  How.  333 ; 
Ross  V.  Longmuir,  15  Abb.  326  ;  S.  C,  24  How.  49 ;  Ghadwick 
V.  SnediJcer,  26  id.  60.  A  defective  answer,  properly  served, 
cannot  be  regarded  as  a  failure  to  answer.  lb. 

But,  if  it  be  required  that  an  answer  should  be  verified  by  the 
oath  of  the  party,  and  the  answer  is  served  without  such  verifi- 
cation, it  may  be  returned,  and  the  plaintiff  may  proceed  a^  for 
the  want  of  an  answer.  Strout  v.  Curran,  7  How.  86 ;  HvU  v. 
BaU,  14  id.  805. 
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Section  2.  Eifect  of  failure  to  answer. 

a.  Entry  of  judgment  A  failure  to  answer  the  complaint, 
within  the  specified  time,  entitles  the  plaintiff  to  judgment,  as 
provided  in  section  246  of  the  Code.  The  practice  in  relation 
to  the  entry  of  judgment,  on  failure  to  answer,  will  be  discussed 
in  a  subsequent  part  of  this  work. 

Section  8.  Effect  of  a  partial  failure  to  answer.  When  the 
defendant,  by  his  answer,  in  an  action  on  contract  for  the  recov- 
ery of  money  only,  does  not  deny  the  plaintiff's  claim,  but  sets 
up  a  counter-claim,  amounting  to  less  than  such  claim,  the  plain- 
tiff may  have  judgment  for  the  excess  of  his  claim  oyer  the  coun- 
ter-claim of  the  defendant^  upon  filing  witli  the  clerk  of  the  court 
a  statement  admitting  such  counter-claim.    Code,  §  246. 
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CHAPTER  XIL 

THE   REPLY. 

ARTICLE  I. 

PRELIKIKABIBS. 

Section  1.  Objections  to  form  of  answer. 

a.  Separation  of  distinct  maiters  of  dtfense.  Before  proceed- 
ing to  reply  in  any  case  in  which  a  reply  is  necessary,  the  plain- 
tiff should  caref uUy  examine  the  answer  served,  with  a  view  of 
testing  its  sufficiency  in  matters  of  form  and  substance.  If  the 
answer  consists  of  several  distinct  defenses  or  counter-claims,  and 
the  defendant  has  neglected  to  state  them  separately,  or  to 
number  them,  if  so  stated,  as  required  by  rule  25  of  the  supreme 
court,  the  plaintiff  should  cause  the  defendant  to  correct  this 
defect  at  once.  This  may  be  accomplished  by  a  resort  to  either 
of  several  remedies,  fhe  plaintiff  may  move  to  strike  out  all 
allegations  not  relating  to  a  single  defense  or  counter-claim  ;  or 
may  move  to  set  aside  the  entire  pleading  as  irregular  ;  or,  he 
may  move  to  have  it  made  more  definite  and  certain  ;  or  return 
it  to  the  defendant  as  irregular.  See  Quintard  v.  Newton^  6 
Rob.  72  ;  Dorman  v.  KeUam,  14  How.  184  ;  S.  C,  4  Abb.  202  ; 
BlancTiard  v.  Strait^  8  How.  83  ;  CoUon  v.  Jones^  7  Rob.  164  ; 
Wood  V.  Anthony,  9  How.  78.  The  objection  cannot  be  raised 
by  demurrer.  Bass  v.  Comstock,  38  N.  Y.  (11  Tiff.)  21  ;  S.  C, 
5  Trans.  App.  22 ;  36  How.  382. 

If  the  answer  is  not  properly  folioed  it  should  be  returned  to 
the  defendant  within  twenty-four  hours  after  its  receipt,  with  a 
statement  of  the  objection  to  its  receipt  indorsed  upon  it.  Rule 
26,  Sup.  Ct.  If  not  so  returned,  the  objection  will  be  deemed  to 
be  waived.  lb. 

6.  Yerificaiion.  If  the  defendant  has  served  an  unverified 
answer  to  a  verified  complaint,  the  plaintiff  should  return  it  to 
the  defendant,  and  proceed  as  if  no  answer  had  been  served. 
Strout  V.  Curran,  7  How.  36.  But,  if  there  are  several  defend- 
ants and  an  answer  has  been  served  professing  to  be  the  joint 
answer  of  all,  and  verified  by  one  of  the  defendants  only,  the 
answer  cannot  be  returned,  but  the  plaintiff  should  give  prompt 
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notice  to  the  other  defendants  that  he  insists  upon  an  answer, 
verified  by  all  the  defendants.  Hull  v.  Ball^  14  How.  305.  If 
such  defendants  fail  to  serve  such  answer  before  the  time  for 
answering  has  expired,  the  plaintiff  should  move  to  have  the 
answer  stricken  out  as  to  those  who  omitted  to  verify.  See 
Andrews  v.  Storms^  6  Sandf.  609  ;  Reed  v.  BvUer^  2  Hilt.  689. 

Section  2.  Objections  to  substance  of  answer. 

a.  Striking  out  sham  and  irrelevant  answers.  The  plaintiff 
should  not  close  his  examination  of  the  answer  of  the  defend- 
ant, until  he  is  thoroughly  satisfied  that  there  are  no  errors 
therein,  which  may  be  remedied  on  motion  or  by  demurrer. 
Errors  of  substance  should  be  guarded  against  with  greater  care 
than  mere  errors  of  form.  If  the  entire  defense  set  up  in  the 
answer  is  so  clearly  false  in  fact,  that  it  does  not,  in  reality,  involve 
any  matter  of  substantial  litigation,  the  plaintiff  should  move 
at  once  that  the  answer*  be  struck  out  as  sham,  under  the  pro- 
visions of  section  152  of  the  Code.  People  v.  McOurnber,  18 
N.  Y.  (4  Smith)  315  ;  Kay  v.  Whittdker,  44  N.  Y.  (6  Hand)  565  ; 
McCarty  v.  (y Donnelly  7  Rob.  431 ;  Kreitz  v.  IVost,  5  Abb. 
N.  S.  277.  It  was  formerly  held,  in  the  court  of  appeals,  that 
an  answer  consisting  of  denials  might  be  struck  out  as  sham,  if 
the  fact  of  its  falsity  could  be  established.  See  People  v. 
McCumber,  13  N.  Y.  (4  Smith)  315.  This  ruling  was  followed 
in  numerous  decisions  in  other  courts,  and  became  a  well-settled 
rule.  See  Wait' s  Code,  §  152,  subd.  a.  This  doctrine  has,  how- 
ever, been  expressly  overruled,  and  it  is  now  settled,  that  a  court 
has  no  power  to  strike  out  as  sham  an  answer  consisting  of  a 
general  denial  of  the  material  allegations  of  the  complaint. 
Wayland  v.  T)^sen^  45  N.  Y.  (6  Hand)  281 ;  Newman  v.  Super- 
visors  of  Livingston  Co^  id.  676  (691) ;  Thompson  v.  Brie  H.  R. 
Co.,  id.  468. 

An  entire  defense  may  be  irrelevant  as  well  as  sham.  Thus, 
if  a  defense  consists  in  statements  which  are  not  material  to  the 
decision  of  the  case,  and  do  not  form  or  tender  any  material 
issue,  it  may  be  struck  out  on  motion  as  both  sham  and  irrel- 
evant. 

But  the  plaintiff,  before  moving  to  strike  out  a  defense  as 
sham,  should  be  certain  that  he  is  pursuing  the  proper  remedy, 
and  that  he  can  establish  the  falsity  or  irrelevant  character  of 
the  defense. 

The  court  must  be  satisfied  that  such  is  its  character,  before 
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granting  the  motion.  Morey  v.  Safe  Deposit  Co*,  7  Abb.  N.  S. 
199 ;  Hodden  v.  Nevb  York  Silk  Manvfacturing  Co.,  1  Daly, 
388  ;  McCarty  v.  ODonndl,  7  Rob.  431.  So,  unless  the  entire 
answer  oV  defense  is  sham,  this  motion  cannot  be  granted.  The 
Code  does  not  authorize  the  court  to  strike  out  a  part  of  an 
entire  answer,  or  a  part  of  a  separate  defense.  The  whole  must 
be  stricken  out  or  none.     Winslow  v.  Fergtbson,  1  Lans.  436. 

So,  while  the  plaintiff  is  in  all  cases  entitled  to  an  order  strik- 
ing out  an  answer  or  defense  which  is  clearly  false,  he  will  not 
in  all  cases  be  entitled  to  that  order,  where  the  answer  merely 
fails  to  interpose  a  valid  defense.  Where  new  matter  is  set  up 
by  the  defendant,  which  does  not  upon  its  face  constitute  a 
counter-claim  or  a  defense,  the  plaintiff's  remedy  is  by  demurrer 
under  section  153  of  the  Code.  Smith  v.  Courdryman,  30  N.  T. 
(3  Tiff.)  655 ;  Merritt  v.  Millard,  6  Bosw.  645 ;  Fdbhric&tti  v. 
Launitz,  3  Sandf.  743 ;  S.  C,  1  Code  R.  N.  S.  121. 

h.  Demurrer  for  insufficiency.  The  Code  provides  that  the 
plaintiff  may,  in  all  cases,  demur  to  an  answer  containing  new 
matter  where,  upon  its  face,  it  does  not  constitute  a  counter- 
claim or  defense ;  and  that  the  plaintiff  may  demur  to  one  or 
more  of  such  defenses  or  counter-claims  and  reply  to  the  residue 
of  the  countesT-claims.    Code,  §  163. 

If  the  answer  sets  up  new  matter,  and  shows  upon  its  face 
that  it  is  insufficient  as  a  counter-claim  or  a  defense,  the  defend- 
ant should,  in  all  cases,  demur.  Smith  v.  Countryman,  30  N.  Y. 
(3  Tiff.)  655. 

But  it  is  only  where  the  answer  sets  up  new  matter,  which, 
upon  its  face,  does  not  constitute  a  counter-claim  or  defense  that 
the  plaintiff  can  demur.  Rice  v.  0'  Connor,  10  Abb.  362  ;  Maret- 
zek  V.  Cauldwell,.  19  Abb.  35 ;  S.  C,  2  Rob.  715  ;  Smith  v. 
Oreenin,  2  Sandf.  702  ;  Ketcham  v.  Zerega,  1  E.  D.  Smith,  553  ; 
Lund  V.  Seaman^  s  Savings  Bank,  23  How.  258 ;  S.  C,  37  Barb. 

129. 

c.  Judgm^ent  for  frivolousness.  If  the  answer  set  up  by  the 
defendant  is  clearly  frivolous,  the  plaintiff  should  apply  to  a 
judge  of  the  court,  either  in  or  out  of  court,  upon  five  days* 
notice,  for  judgment  upon  the  answer,  as  provided  in  section  247 
of  the  Code. 

A  frivolous  answer  is  one  which,  if  true,  does  not  contain  any 
defense  to  any  part  of  the  plaintiff's  cause  of  action;  and  ito 
insufficiency  as  a  defense  must  be  so  glaring  that  the  court  can 
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determine  it  upon  a  bare  inspection,  without  argument.  It  should 
not  be  confounded  with  a  sham  answer,  as  the  two  are  totally 
distinct  A  frivolous  answer  is  always  assumed  to  be  true  ; 
while  a  sham  answer  must  always  be  proved  to  be  false  ;  one  is 
always  bad  on  its  face ;  the  other  is  generally  good ;  one  is 
decided  by  inspection ;  the  other  on  proof  aliunde. 

A  frivolous  answer  denies  no  material  averment  in  the  com- 
plaint, and  sets  up  no  defense.  Nichols  v.  Jones^  6  How.  855 
(368) ;  HvU  v.  Smith,  8  How.  149  ;  S.  C,  1  Duer,  649  ;  Brovm 
V.  JmisoUy  3  Sandf.  732  ;  S.  C,  1  Code  R.  N.  S.  156  ;  Living^ 
ston  V.  Hammer,  7  Bosw.  670. 

Although  the  words  "sham'*  and  "frivolous"  are  not 
synonymous  terms,  as  used  under  the  Code,  the  plaintiff  may 
unite  in  the  same  application,  a  motion  to  strike  out  one  defense 
as  sham,  under  section  152  of  the  Code,  and  a  motion  for  judg- 
ment on  account  of  the  frivolousness  of  the  other  defenses  under 
section  247.  In  this  manner  the  plaintiff  may  obtain  judgment 
summarily  on  an  answer  that  could  not  be  wholly  struck  out  as 
sham,  and  on  which  judgment  could  not  be  rendered  as  being 
wholly  frivolous  on  account  of  allegations,  which,  though  false, 
denied  material  allegations  of  the  complaint.  Kay  v.  WhittdkeTj 
4A  N.Y.  (5  Hand)  565 ;  Peoples.  McOumber,  18  N.  Y.  (4  Smith) 
815. 

d.  Striking  <mt  irrelevant  or  redundant  matter.  An  answer 
otherwise  good  may  contain  a  mass  of  unnecessary  and  redun- 
dant matter,  which  serves  only  to  incumber  the  pleadings  and 
conceal  or  obscure  the  real  issues.  In  such  cases  the  plaintiff 
should  move,  under  section  160  of  the  Code,  for  an  order  striking 
out  such  matter  as  irrelevant  or  redundant  This  remedy 
applies,  however,  only  where  certain  unnecessary  allegations 
are  inserted  in  an  answer  or  defense,  and  not  where  the  entire 
answer,  or  a  separate  defense  therein,  fails  to  serve  any  purpose 
as  a  pleading.  Nichols  v.  Jones,  6  How.  355 ;  ^asn^achtv.  Stehn^ 
5  Abb.  N.  S.  838 ;  S.  C,  53  Barb.  650. 

A  motion  to  strike  out  irrelevant  or  redundant  matter,  under 
section  160  of  the  Code,  must  be  made  within  twenty  days  from 
the  service  of  the  answer,  and  before  reply  or  demurrer.  New 
York  Ice  Co.  v.  Northwestern  Ins.  Co.,  23  N.  Y.  (9  Smith)  357; 
S.  C.  12  Abb.  74 ;  21  How.  234 ;  Rule  23,  Sup.  Ct 

e.  Uncertainiy  in  the  answer.  If  the  allegations  of  the 
answer  are  so  indefinite  or  uncertain  that  the  precise  nature  of 
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the  defense  is  not  apparent,  the  plaintiff  should  apply  to  the 
court  for  an  order  requiring  the  answer  to  be  made  definite  and 
certain  by  amendment.  Code,  §  160.  This  motion  must  be 
made  before  demurring  or  replying  to  the  answer,  and  within 
twenty  days  from  the  date  of  its  service.    Rule  28,  Sup.  Ct 

f.  Election  between  inccmsistent  defenses.  Under  the  former 
practice  the  defendant  might  plead  as  many  separate  matters  as 
he  should  think  necessary  to  his  defense,  subject  to  the  power  of 
the  court  to  compel  him  to  elect  by  which  plea  he  would  abide, 
in  case  he  should  plead  inconsistent  pleas.  The  Code,  however, 
contains,  in  terms,  no  such  restriction  upon  the  right  of  the 
defendant  to  interpose  different  defenses.  It  declares  that  he 
may  set  forth,  by  answer,  as  many  defenses  as  he  may  have. 
Code,  §  150. 

But  there  are  cases  in  which  the  several  defenses  set  up  in  the 
answer  may  be  so  inconsistent  that  the  proof  of  one  defense 
would  necessarily  disprove  the  other.  In  such  cases  the  plain- 
tiff may  compel  the  defendant  to  elect  between  such  inconsistent 
defenses,  by  motion  to  strike  out  one  of  them  as  false  or  sham. 
HolleribecJc  v.  Clow^  9  How.  289  ;  Bryant  v.  Bryant^  2  Rob.  612  ; 
Ostrom  V.  Bixby^  9  How.  57.  But  it  is  only  where,  from  the 
very  nature  of  the  case,  that  it  is  impossible  that  the  defendant 
could  have  two  such  defenses  as  he  has  set  up  in  his  answer,  and 
where  one  must,  of  necessity,  be  false,  that  he  can  be  compelled 
to  elect  between  them.  There  is  no  provision  in  the  Code  which 
allows  the  whole  or  a  part  of  an  answer  to  be  struck  out,  on  the 
ground  of  inconsistency  only.    Id. ;  Smith  v.  WeUSy  20  How.  168. 

Section  3.  Satisfaction  of  admitted  demands. 

a.  In  general.  If  the  answer  of  the  defendant  admits  part  of 
the  plaintiff's  claim  to  be  just,  either  by  an  express  averment  or  by 
not  denying  allegations  setting  up  the  claim,  the  plaintiff  should 
apply  to  the  court  for  an  order  directing  the  defendant  to  satisfy 
that  part  of  the  claim.  Code,  §  244.  To  warrant  this  applica- 
tion, the  answer  must  admit  that  a  specifie<l  sum  is  due  to  the 
defendant ;  and  this  sum  must  be  less  than  the  whole  amount 
claimed.  Dolan  v.  Petty ^  4  Sandf.  673  ;  Bender  v.  Sherwood^  16 
How.  258 ;  Slawson  v.  ConJcey^  10  id.  57.  If  the  entire  claim  is 
admitted,  the  plaintiff's  remedy  is  by  motion  for  judgment  on 
the  frivolousness  of  the  answer.  lb. 

If  an  order  is  granted,  directing  the  defendant  to  satisfy  so 
much  of  the  plaintiff's  claim  as  is  admitted  by  his  answer  to  be 
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due,  the  plaintiff  should  proceed  to  enforce  it  by  execution  or 
attachment  according  to  the  nature  of  the  claim.  See  Code, 
§  244 ;  Tjane  v.  Losee,  11  How.  360 ;  S.  C,  2  Abb.  129 ;  Duncan 
V.  Ainslie^  26  Barb.  199 ;  Merritt  v.  Thompson^  3  E.  D.  Smith, 
600;  S.  C,  1  Abb.  223;  10  How.  428;  Guiet  y.  Murphy,  18 
id.  411 ;  Fosdick  v.  Oroff,  22  id.  158. 

Section  4.  Amendment  of  the  complaint. 

a.  In  general.  If  the  defendant,  instead  of  answering,  has 
demurred  to  the  complaint,  and  the  demurrer  has  been  sustained 
with  leave  to  the  plaintiff  to  amend  his  complaint,  or  if  the 
defendant  has  raised  valid  objections  to  the  complaint  by  answer, 
under  the  provisions  of  section  147  of  the  Code,  the  next  step 
of  the  plaintiff  should  be  to  amend  his  complaint.  See  Code, 
§§  172,  174. 

Section  5.  Discontinuance.  The  plaintiff,  on  receipt  of  the 
defendant's  answer,  may  be  satisfied  that  the  defense  set  up 
therein  cannot  well  be  met  at  the  trial ;  or  that  new  matter  has 
been  alleged,  by  way  of  a  counter-claim,  which  had  been  over- 
looked at  the  commencement  of  the  action,  and  which  would 
materially  reduce  or  wholly  extinguish  his  claim.  If,  in  any 
case,  the  plaintiff  desires  to  proceed  no  further  in  the  action,  he 
should  apply  to  the  court  for  an  order  granting  leave  to  discon- 
tinue on  payment  of  costs.  See  Averill  v.  Patterson^  10  N.  T. 
(6  Seld.)  500  ;  S.  C,  10  How.  85. 

A  discontinuance  does  not  bar  another  action  for  the  same 
cause.  S!arl  v.  CampbeU^  14  How.  330  ;  OiUilan  v.  Sprait,  41 
id.  27. 

Section  6.  Time  to  plead. 

a.  Answer  personally  served.  If  the  answer  of  the  defendant 
has  been  personally  served  upon  the  plaintiff,  he  has  twenty 
days  from  the  date  of  such  service  in  which  to  reply  or  demur. 
Code,  §  153. 

h.  Answer  served  hy  mail.  If,  on  the  contrary,  the  answer 
has  been  served  by  mail,  the  plaintiff  has  double  time,  or  forty 
days,  in  which  to  demur  or  reply.    Code,  §  412. 

Section  7.  Extension  of  time.  * 

a.  In  general.  The  Code  provides  that  the  time  within  which 
any  proceeding  in  an  action  must  be  had,  after  its  commence- 
ment, except  the  time  within  which  an  appeal  must  be  taken, 
may  be  enlarged,  upon  an  aflSdavit  showing  grounds  therefor, 
by  a  judge  of  the  court,  or,  if  the  action  be  in  the  supreme 
court,  by  a  county  judge.     Code,  §  405. 


440  THE  REPLY.. 


When  the  answer  seti  up  a  counter-claim. 


Under  the  provisions  of  this  section  the  plaintiff  may,  as  of 
coui*se,  obtain  further  time  to  reply  or  demur  to  the  answer, 
upon  an  afl5davit  showing  a  good  reason  why  the  pleading  can- 
not be  served  within  the  usual  time.  Rule  80  of  the  supreme 
court  has  no  application  to  a  motion  to  extend  the  time  to 
reply. 

ELaving  obtained  the  order,  the  plaintiff  must  serve  a  copy  of 
it,  together  with  the  affidavit,  or  a  copy  of  the  affidavit,  upon 
which  the  order  was  granted,  upon  the  adverse  party.  If 
the  affidavit  is  not  so  served  the  order  may  be  disregarded. 
Code,  §  405. 

For  ii  detailed  statement  of  the  proceedings  necessary  to 
obtain  an  extension  of  time  to  plead,  see  .Extension  qf  Time. 

ARTICLE  n. 

WHEN  A  REPLY  IS  NECESSAEY. 

Section  1.  When  the  answer  sets  up  a  counter-claim. 

a.  In  genercbL.  The  Code  provides  that,  when  the  answer  con- 
tains new  matter,  constituting  a  counter-claim,  the  plaintiff  may, 
within  twenty  days,  reply  to  such  new  matter,  denying,  gener- 
ally or  specifically,  each  allegation  controverted  by  him,  or 
any  knowledge  or  information  thereof,  sufficient  to  form  a 
belief,  and  he  may  allege,  in  ordinary  and  concise  language, 
without  repetition,  any  new  matter,  not  inconsistent  with  the 
complaint,  constituting  a  defense  to  such  new  matter  in  the 
answer.    Code,  §  158. 

Where  the  new  matter,  set  up  in  the  answer,  does  not  consti- 
tute a  counter-claim,  no  reply  is  necessary  or  allowable,  except 
under  an  order  of  the  court.  Beolin  v.  Bevins^  22  How;  290. 
See  DeLeyer  v.  Michaels^  5  Abb.  203. 

The  only  counter-claim  which  may  properly  be  inserted  in  an 
answer,  and  to  which  a  reply  can  be  necessary,  is  one  existing  in 
favor  of  a  defendant  and  against  a  plaintiff,  between  whom  a 
several  judgment  might  be  had  in  the  action,  and  arising  out  of 
one  of  the  following  causes  of  action :  (1)  A  cause  of  action 
arising  out  of  the  contract  or  transaction  set  forth  in  the  com- 
plaint, as  the  foundation  of  the  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action  ;  (2)  In  an  action  arising  on  con- 
tract^ any  other  cause  of  action  arising  also  on  contract,  and 
existing  at  the  commencement  of  the  action.    Code,  §  160. 
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Section  2.  When  answer  sets  np  defense  by  way  of  ayoidance. 

a.  In  general.  By  the  amendment  of  the  Code  in  1860,  a 
clause  was  added  to  section  153,  providing  that  when  the  answer 
sets  up  new  matter,  constituting  a  defense  by  way  of  avoidance, 
the  court  may  in  its  discretion,  on  the  defendant's  motion, 
require  a  reply  to  such  new  matter  *,  and  in  that  case,  the  reply 
shall  be  subject  to  the  same  rules  as  a  reply  to  a  counter-claim. 

Thus,  where  the  answer  sets  up  the  statute  of  limitations,  as  a 
defense  to  the  complaint,  the  defendant  may  have  an  order 
requiring  the  plaintiff  to  reply  to  the  answer,  by  specifying  the 
grounds  upon  which  he  relies  to  defeat  the  operation  of  the 
statute.  BubbeU  v.  FovHer^  1  Abb.  N.  S.  1 ;  Jarms  v.  Pikey  11 
id.  398. 

But  the  plaintiff  will  not  be  required  to  reply  in  all  cases 
-which  may  chance  to  come  within  the  terms  of  the  statute.  If 
the  defendant  knows,  with  reasonable  certainty,  the  answer 
which  will  be  given  to  his  defense,  the  court  will  refuse  to  require 
the  plaintiff  to  reply.  lb. 

ARTICLE  m. 

■ 

DENIAL  OF  ANSWER. 

Seetlon  1.  Form  of  denials  of  the  reply. 

a.  In  general.  The  rules  governing  denials  in  an  answer  of  the 
allegation  of  the  complaint  are  generally  applicable  to  denials 
in  a  reply  of  the  new  matter  constituting  a  counter-claim  set 
up  in  the  answer.  The  plaintiff  may  deny  generally  or  specifi- 
cally each  allegation  controverted  by  him,  or  any  knowledge  or 
information  thereof  sufficient  to  form  a  belief  Code,  §  153. 
This  is  also  the  rule  governing  the  form  of  denials  in  the  answer. 
Code,  §  149.  As  a  statement  of  the  facts  constituting  a  counter- 
claim is  in  effect  a  complaint  stated  in  an  answer,  it  is  a 
necessary  consequence  that  a  reply  to  such  facts  should  contain 
the  essentials  of  a  valid  answer,  and  be  governed  by  the  same 
rules. 

Whatever  form  of  denial  is  adopted  by  the  plaintiff,  his  reply 
must  so  describe  the  allegations  of  new  matter  in  the  answer  which 
is  controverted  by  him,  that  any  person  can  identify  them.  Ma:t' 
tUon  V.  arwith,  1  Rob.  706 ;  S.  C,  19  Abb.  288.  But  it  is  not 
necessary  that  Jthe  plaintiff  should  state  at  length  the  allegations 

of  the  answer  denied  by  him.    A  reply  will  sufficiently  identify 
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the  allegations  controverted,  if  it  states  generally  that  the  plain- 
tiff denies  all  those  allegations  in  the  answer,  contained  within 
certain  specified  folios.     Oassett  v.  Crocker^  9  Abb.  39. 

ARTICLE  IV. 

NEW  MATTEB  IN  BEPLT. 

Section  1.  What  liew  matter  may  be  pleaded  in  reply. 

a.  In  general.  The  Code  authorizes  the  plaintiff  to  plead  new 
matter,  in  reply  to  the  new  matter  contained  in  the  answer,  as 
well  as  to  deny  the  matter  so  contained.  The  only  qnalifications 
to  the  character  of  the  matter  pleaded  are,  that  the  new  matter 
inserted  in  the  reply  shall  not  be  inconsistent  with  the  com- 
plaint, and  shall  constitute  a  defense  to  the  new  matter  of  the 
answer.    Code,  §  153. 

&.  Counter -daim  may  he  pleaded  in  reply.  In  reply  to  a 
counter-claim  set  up  in  an  answer,  the  plaintiff  may  plead  a 
counter-claim,  set-off  or  defense  against  the  defendant  MtUer 
V.  Loseey  9  How.  356 ;  HdZl  v.  Sdll^  30  id.  61 ;  Reilly  v. 
RucTcer^  16  Ind.  303;  Turner  v.  SimpsoUy  12  id.  413.  See 
Ormshee  v.  Brown^  50  Barb.  436. 

Section.  2  How  new  matter  mnst  be  pleaded. 

a.  In  general.  There  are  no  special  rules  governing  the  man- 
ner of  pleading  new  matter  in  a  reply.  What  has  hitherto  been 
said  in  relation  to  the  mode  of  pleading  new  matter  in  an  answer 
is  equally  applicable  to  new  matter  in  reply.    See  Answer. 

ARTICLE  V. 

SERVICE  AISTD  FILING. 

Section  1.  Service  of  reply. 

a.  In  general.  A  plaintiff  is  allowed  twenty  days  from  the 
date  of  the  service  of  the  answer  upon  him  in  which  to  serve  his 
reply  thereto,  in  cases  where  a  reply  is  made  necessary  by  the 
form  of  the  answer ;  or  if  the  answer  was  served  by  mail,  he  is 
allowed  double  that  time,  or  forty  days,  in  which  to  make  such 
service.  Where  an  answer  sets  up  avoidance  by  way  of  evidence, 
and  a  reply  is  required  by  order  of  the  court,  the  time  in  which 
the  service  of  the  reply  must  be  made  will  be  fixed  by  the  terms 
of  the  order.    No  special  rules  govern  the  mode  of  serving  the 
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reply ;  but  it  may  be  served  in  the  same  "manner  as  other  plead- 
ings.   See  Code,  §§  408  to  418. 

Section  2.  Filing  of  reply. 

a.  In  general.  The  Code  provides,  generally,  that  the  sum- 
mons, and  the  several  pleadings  in  an  action,  shall  be  filed  with 
the  clerk  within  ten  days  after  the  service  thereof  respectively, 
or  the  adverse  party,  on  proof  of  the  omission,  shall  be  entitled, 
without  notice,  to  an  order  from  a  judge  that  the  same  be  filed 
within  a  time  to  be  specified  in  the  order,  or  be  deemed  aban- 
doned. Code,  §  416.  In  ordinary  practice,  this  requirement  of  . 
the  Code  is  generally  wholly  disregarded.  The  omission  to  file 
a  pleading  in  no  way  affects  the  validity  of  subsequent  proceed-  - 
ings,  and  unless  required  by  a  direct  order  to  file  his  reply,  the 
plaintiff  may  safely  omit  this  proceeding. 

ARTICLE  VI. 

FAILURE  TO  REPLY. 

Section  1.  Effect  of  a  failure  to  reply. 

a.  Failure  to  reply  an  admission  of  the  counter-claim  of  the 
answer.  It  is  provided  by  the  Code  that  every  material  allega- 
tion of  new  matter  in  the  answer  constituting  a  counter-claim  not 
controverted  by  the  reply,  as  prescribed  in  section  153,  shall,  for 
the  purposes  of  the  action,  be  taken  as  true  ;  but  that  the  alle- 
gations of  new  matter  in  the  answer,  not  relating  to  a  counter- 
claim, or  of  new  matter  in  a  reply,  are  to  be  deemed  controverted 
by  the  adverse  party,  as  upon  a  direct  denial  or  avoidance,  as 
the  case  may  require.    Code,  §  168. 

It  is  only  such  facts  as  are  properly  pleaded  as  a  counter- 
claim that  stand  admitted  by  a  failure  to  reply. 

Thus,  if  an  answer  sets  forth  a  demand  against  the  plaintiff, 
but  in  a  form  that  conveys  no  intimation  that  the  defendant 
claims  judgment  upon  it  as  against  the  plaintiff,  but,  on  the  con- 
traiy,  designates  the  matters  pleaded  as  a  defense,  the  claim  so 
set  up  will  not  be  deemed  admitted  on  a  failure  to  reply  thereto. 
Bates  V.  jRosekrans,  37  N.  Y.  (10  Tiff.)  409  ;  S.  C,  4  Abb.  N.  S. 
275  ;  4  Trans.  App.  332. 

It  is  a  general  rule,  that  no  fact  or  statement  of  facts  set  up  in 
an  answer  as  a  counter-claim  will  be  deemed  admitted  on  a  failure 
to  reply,  unless  the  same  facts,  if  alleged  in  the  same  form  in  a 
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complaint,  would  hare  been  deemed  admitted  on  a  failure  to 
deny  them  in  the  answer.    McKensie  v.  Farrelly  4  Boew.  192, 

So,  if  the  matter  set  up  as  a  counter-claim  is  not  such  as  falls 
within  the  definition  of  a  counter-claim,  as  given  in  section  150 
of  the  Code,  a  failure  to  reply  thereto  will  not  be  deemed  an 
admission  of  the  justness  of  the  claim,  or  of  the  truth  of  the 
facts  alleged.  lb.  / 

h.  Motion  /or  judgmerU  on  counter-claim.  If  the  answer 
contains  a  statement  of  new  matter  constituting  a. counter-claim, 
and  the  plaintiff  fails  to  reply  or  demur  thereto  within  the  time 
prescribed  by  law,  the  defendant  may  move,  on  a  notice  of  not 
less  than  ten  days,  for  such  judgment  as  he  is  entitled  to  upon 
such  statement,  and  if  the  case  require  it,  a  writ  of  inquiry  of 
damages  may  be  issued.  Code,  §  154 ;  Latorence  v.  BanJc  of  the 
Bepublic,  3  Rob.  142. 

The  defendant  will  not,  however,  be  precluded  from  demand- 
ing judgment  upon  the  trial  by  an  omission  to  avail  himself  of 
the  provisions  of  the  section  above  quoted.  The  omission  may 
affect  his  right  to  costs,  but  not  his  right  to  judgment.  Bridge 
V.  Payson^  5  Sandf.  210. 


CHAPTER  Xm. 

THE  DEMUEEEB. 

« 

ARTICLE  I. 

•  IS  GENERAL. 

Section  1.  Natnre  and  offiee  of  a  demnrrer. 

a.  In  general.  A  demnrrer  is  that  form  of  pleading  by 
whicli  either  ^paity  to  an  action  presents  to  the  conrt  for  its 
decision  the  question  of  law,  whether  certain  alleged  defects, 
apparent  npon  the  face  of  a  prior  pleading  of  the  adverse  party, 
are  sach  as,  admitting  the  truth  of  the  allegations  therein  con- 
tained, will  legally  authorize  the  'pBxty  seeking  the  decision  of 
the  court  to  treat  such  pleading  as  insufficient  in  law  to  sustain 
the  i>arty  in  his  position. 

A  demurrer  is,  in  effect,  a  declaration  that  the  party  demurring 
will  go  no  further,  because  the  other  has  sht)wn  nothing  against 
him.    Co.  Litt.  71,  b. 

b.  ChangeB  under  the  Code.  The  nature  and  office  of  the 
demurrer  have  been  so  essentially  changed  under  the  new  system 
of  pleading,  introduced  by  the  Code,  that  this  form  of  pleading 
must  be  regarded  as  created,  and  its  character  and  office  defined, 
by  that  act  The  old  rules  relating  to  demurrers  are,  in  genend, 
wholly  obsolete,  and  the  cases  in  which  resort  to  this  remedy  is 
proper  are  such  only  as  are  prescribed  by  section  144  of  the 
Code.  Defects,  which,  under  the  old  practice,  were  waived, 
unless  pleaded  in  abatement,  are  now  made  legitimate  grounds 
of  demurrer,  and  many  other  defects,  which  were  once  proper 
and  legitimate  grounds  for  a  demurrer,  are  now  either  remedied 
on  motion  or  wholly  disregarded.  De  Witt  v.  Swift^  8  How. 
280 ;  S.  C,  6  N.  Y.  Leg.  Obs.  814 ;  1  Code  R,  24 ;  Manchester  v. 
SU/rrs,  8  How.  410. 

Section  2.  EflSect  of  demurrer  as  an  admission  of  facts. 

a.  In  general.  A  demurrer,  remaining  upon  the  record  of  the 
court,  is  an  admission  of  the  facts  stated  in  the  pleading  to 
which  it  is  interposed,  not  only  for  the  purposes  of  the  argu- 
ment, but  as  evidence,  upon  the  trial  of  the  issues  to  which 
the  pleading  demurred  to  relates.     OuHer  v.  Wright,  23  N.  T. 
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(3  Smith)  472.  Its  only  office  is  to  refer  the  legal  sufficiency  of 
the  facts  pleaded  to  the  decision  of  the  court.  It  denies  nothing 
except  the  conclusions  of  law,  which  the  party  pleading  seeks  to 
draw  from  the  facts  stated.  Sdll  v.  Barttett,  9  Barb.  297 ;  Free- 
man V.  FravJCj  10  Abb.  370.    See  post 

ARTICLE  n. 

DEMUBBEB  TO  COKPLAIXFT. 

Section  1.  When  demurrer  will  lie. 

a.  In  the  cases  authorized  by  section  144  of  the  Code,  A 
demurrer  to  a  complaint  can  be  sustained  only  where  the  defect 
which  forms  its  subject  is  one  of  those  enumerated  in  some  one 
of  the  six  subdivisions  of  section  144  of  the  Code.  The^authority 
to  demur  to  a  complaint  is  derived  from,  and  wholly  depends 
upon,  this  section.  The  former  rules  of  pleading  are  no  longer 
authority  in  determining  the  cases  in  which  a  demurrer  is  an 
appropriate  remedy.  De  Witt  v.  Swift^  3  How.  280  ;  S.C.,  6  N.  Y. 
Leg.  Obs.  314 ;  1  Code  R.  24 ;  Manchester  v.  SiorrSj  3  How. 
410.  But,  if  the  ground  of  objection  is,  in  substance,  any  one 
of  those  specified  in  section  144,  it  is  good  as  a  pleading.  Oetty 
V.  Hudson  River  JR.  R,  Co.^  8  How.  177. 

J.  When  the  dtfect  appears  wpon  the  face  of  tht  complaint 
By  section  144  of  the  Code,  a  demurrer  is  allowed  only  where 
the  ground  of  objection  appears  upon  the  face  of  the  complaint. 
Unless  the  objection  so  appears,  it  is  no  ground  for  a  demurrer, 
but  should  be  set  up  by  way  of  answer.  Wilson  v.  Mayor ^  etc,, 
of  New  York,  15  How.  600  ;  S.  C,  6  Abb.  6 ;  Oetty  v.  Hudson 
River  R.  R.  Co.,  8  How.  177.  Thus,  a  demurrer  cannot  perform 
the  office  of  a  plea  in  abatement  for  want  of  parties,  by  furnish- 
ing the  names  of  persons  deemed  necessary  parties  to  the  action, 
who  have  not  been  joined.  Coe  v.  Beckwith,  31  Barb.  339; 
S.  C,  10  Abb.  296 ;  19  How.  398.  But,  if  from  the  facts  alleged 
in  the  body  of  the  complaint,  it  appears  that  proper  parties  to 
the  action  have  been  omitted,  and  who  are  therein  named  and 
specified,  a  demurrer  is  the  proper  and  only  mode  of  raising  the 
objection.  Baton  v.  Balcom,  33  How.  80 ;  Zabriskie  v.  Smith, 
13  N.  Y.  (3  Kern.)  322. 

c.  When  the  defect  extends  to  an  entire  cause  of  action.  A 
demurrer  will  lie  to  a  complaint,  where  the  defect  specified  in 
the  demurrer  is  one  specified  in  section  144  of  the  Code,  and 
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extends  to  the  entire  complaint  or  to  a  separate  cause  of  action, 
set  forth  therein.  Code,  §  145.  But  a  demurrer  will  not  lie  to 
a  single  paragraph  of  a  complaint,  unless  it  amounts  to  a 
separate  cause  of  action,  and  is  so  stated.  lA/rd  v.  YreelaTtd^  15 
Abb.  122 ;  S.  C,  24  How.  816.  See  Cobb  v.  Frazee,  4  id.  413 ; 
S.  C,  S  Code  R.  43  ;  Sndfh  v.  Brown^  6  How.  383.  If,  however, 
the  complaint  attempts  to  set  forth  several  distinct  causes  of 
action  in  several  separate  statements,  each  dependent  on  certain 
matters  of  inducement  stated  therein,  the  defendant  may  inter- 
pose separate  demurrers  to  the  several  causes  of  action  so  alleged. 
Ogdenshurgh  Bank  v.  Paige^  2  Code  R.  75. 

Section  2.  Demurrer  for  want  of  jurisdiction. 

a.  Jurisdiction  of  the  person.  The  first  subdivision  of  section 
144  authorizes  a  demurrer  to  a  complaint,  showing  upon  its  face 
that  the  court  in  which  the  action  is  brought  has  lio  jurisdiction 
of  the  person  of  the  defendant,  or  the  subject  of  the  action. 
-  By  the  clause  authorizing  a  demurrer,  where  the  complaint 
shows  upon  its  face  that  the  court  has  no  jurisdiction  of  the 
X)erson  of  the  defendant,  no  authority  is  given  to  demur  to  the 
complaint  on  the  ground  that  the  court  has  not  acquired  juris- 
diction of  the  person  of  the  defendant,  by  reason  of  a  defect  in 
the  mode  of  commencing  the  action.  The  meaning  of  the  clause 
is,  that  the  person  is  not  subject  to  the  jurisdiction  of  the  court, 
and  not  that  the  suit  has  not  been  regularly  commenced.  Nones 
V.  Hope  Mutual  Life  Ins.  Co.^  5  How.  96 ;  S.  C,  3  Code  R. 
161 ;  8  Barb.  641. 

ft.  Where  the  court  has  no  jurisdiction  of  the  subject  of  the 
a(^ion.  A  demurrer  is  the  proper  remedy  of  the  defendant, 
where  it  appears  upon  the  face  of  the  complaint  that  the  court 
has  no  jurisdiction  of  the  subject  of  the  action.  Code,  §  144 ; 
Wilson  V.  Mayor  of  New  YorJc^  6  Abb.  6  ;  S.  C,  15  How.  500 ; 
Koenig  v.  Notl,  8  Abb.  384  ;  S.  C,  2  Hilt.  323.  But  it  is  only 
where  the  want  of  jurisdiction  appears  upon  the  face  of  the 
complaint  that  the  objection  can  be  taken  by  demurrer;  and 
when  it  does  not  so  appear,  the  objection  should  be  taken  by 
answer.  Code,  §  147.  But  consent  cannot  confer  jurisdiction  in 
such  case ;  and,  if  the  defendant  does  not  raise  the  objection  by 
answer  or  by  demurrer,  it  may  still  be  raised  on  appeal.  Code, 
§  148 ;  Dudley  v.  Mayhew^  3  N.  Y.  (3  Comst.)  9 ;  HotchMss  v. 
Elting,  36  Barb.  38. 
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Section  3.  Demurrer  where  plaintiff  has  not  legal  capacity  to 
sue.  The  Code  also  authorizes  the  defendant  to  demur  when  it 
appears  upon  the  face  of  the  complaint  that  the  plaintiff  has  not 
legal  capacity  to  sue.    Code,  §  144,  subd.  2. 

Thus,  if  it  appears  upon  the  face  of  the  complaint  that  a  plain- 
tiff suing  as  a  corporation  is  not  such  in  fact,  a  demurrer  is  the 
proper  remedy  of  the  defendant  under  section  144  of  {the  Code. 
If  the  complfdnt  does  not  show  upon  its  face  that  the  plaintiff  is 
not  a  corporation,  the  objection  that  it  is  not  such  must  be  taken 
by  answer  under  section  147  of  the  Code.  Phcsnix  Bank  y. 
Dormelly  40  N.  Y.  (1  Hand)  410.  See  JPidton  Mre  Ins.  Co.  y. 
Baldwin,  37  N.  Y.  (10  Tiff.)  648 ;  S.  G-,  6  Trans.  App.  180. 

When  a  plaintiff  is  a  corporation,  it  is  unnecessary  to  allege 
the  fact  of  incorporation  in  the  complaint^  and  an  absence  of  this 
averment  will  not  render  the  complaint  subject  to  demurrer,  as 
showing  that  the  plaintiff  has  not  legal  capacity  to  sue.  lb.  See 
Kennedy  v.  Cotton^  28  Barb.  69 ;  Union  MutuoA  Ins.  Co.  v. 
Osgood,  1  Duer,  707 ;  S.  C,  12  N.  Y.  Leg.  Obs.  85. 

Section  4.  Where  another  action  is  pending.  The  defendant 
may  demur  when  it  appears  upon  the  face  of  the  complaint  that 
there  is  another  action  pending  between  the  same  parties  for  the 
same  cause.  Code,  §  144,  subd.  8 ;  Bishop  v.  Bishop,  7  Rob. 
194. 

But  it  must  appear  that  such  other  action  is  pending  in  a  court 
of  this  State,  in  order  to  render  the  objection  to  the  complaint 
available  on  a  demurrer  under  subdivision  S  of  isection  144  of 
the  Code.  Williams  v.  AyrauU,  31  Barb.  864;  Burrows  v. 
Miller,  B  How.  51 ;  S.  C,  2  Code  R.  101 ;  Walsh  v.  Durkin, 
12  Johns.  99 ;  Bowne  v.  Joy,  9  id.  221 ;  Cook  v.  LUchfield,  B 
Sandf.  330 ;  S.  C,  10  N.  Y.  Leg.  Obs.  330. 

It  is  not  the  pendency  of  an  ''action'*  only,  as  the  word 
' '  action ' '  is  technically  used,  that  gives  the  right  to  demur.  The 
word  ''action,"  as  used  in  subdivision  8  of  section  144,  embraces 
every  form  of  proceeding  by  which  the  plaintiff,  in  the  last  suit^ 
would  be  fully  protected,  whether  it  were  stricUy  an  action,  an 
attachment  or  citation  before  a  surrogate,  or  a  proceeding  in 
court  founded  on  a  petition.     Groshon  v.  Lyon,  16  Barb.  461. 

It  is  immaterial  which  of  the  parties  to  the  action  in  which  the 
demurrer  is  interposed  commenced  the  prior  action.  It  is  suf- 
ficient that  another  action  is  pending  between  the  same  parties 
for  the  same  cause.    Bbrn/ager  v.  SomfageTy  6  How.  379 ;  S. 


THE  DEMURRER.  449 


Defect  of  parties. 


C,  1  Code  R.  N.  S.  412.  If,  however,  the  action  in  which  the 
demurrer  is  interposed  is  between  the  parties  to  a  pending  prior 
action,  and  other 8^  the  demurrer  will  not  lie,  as  the  action  is 
not  between  the  same  parties.  Aubium  Oity  Bank  v.  Leonard^ 
20  How.  193. 

Section  5.  Defect  of  parties.  The  defendant  may  demur  to  the 
complaint  when  it  appears,  upon  its  face,  that  there  is  a  defect  of 
parties,  plaintiff  or  defendant.    Code,  §  144,  subd.  4. 

Thus,  in  an  action  sounding  in  tort^  where  it  appears  by  the 
complaint  that  all  the  proper  parties  are  not  made  plaintiffs,  the 
defendant  should  raise  the  objection  by  demurrer.  An  omis- 
sion to  take  an  objection  to  the  defect  in  this  form  will  be  a 
waiver  of  the  defect,  although  the  defendant  sets  up  the  non- 
joinder in  his  answer.  ZdbrisTde  v.  Smithy  13  N.  Y.  (3  Kern.) 
322 ;  DePuyY.  Strong.m'S.  Y.  (10  Tiff.)  372  ;  S.  C,  4Abb.  N.  S. 
340  ;  4  Trans.  App.  239 ;  3  Keyes,  603 ;  Dennison  v.  Dennison^  9 
How.  247 ;  Osgood  v.  Whittelsey^  10  Abb.  134 ;  Ingraham  v- 
BaZdwiny  12  Barb.  9, 18 ;  Baggott  v.  Boulger^  2  Duer,  160.  It  is 
a  well-settled  rule  that  where  a  demurrer  pan  be  interposed  for 
a  defect  of  parties,  the  defendant  is  confined  to  that  remedy 
alone ;  and  it  is  only  where  evidence  is  necessary  to  make  the 
defect  apparent  that  an  answer  to  that  point  is  permitted.  lb. 

But  to  sustain  a  demurrer  for  a  non-joinder  of  plaintiffs,  it 
must  appear,  from  the  complaint,  that  the  parties  omitted  were 
not  only  proper,  but  necessary,  parties.  PerkiTis  v.  CliurcTi^  31 
Barb.  8i.  In  determining  whether  a  demurrer  for  defect  of 
parties  is  well  taken  or  not,  section  122  of  the  Code  furnishes  the 
true  test.  K  the  court  can  determine  the  controversy  before  it 
without  prejudice  to  the  rights  of  others,  or  by  saving  their 
rights,  then  a  demurrer  for  non-joinder  of  parties  is  not  well 
taken  ;  but  if,  on  the  contrary,  a  complete  determination  of  the 
controversy  cannot  be  had  without  the  presence  of  other  parties 
mentioned  in  the  complaint,  the  demurrer  will  be  well  taken. 
Wallace  v.  Eaion^  6  How.  99  ;  S.  C,  3  Code  R.  161. 

The  demurrer  authorized  by  subdivision  4'  of  section  144  lies 

for  a  lack  of  parties,  plaintiff  or  defendant,  but  not  for  an  excess 

of  parties.    An  improper  joinder  of  parties  is  not  a  subject  of 

demurrer.  •  AUen  v.  City  of  Buffalo,  38  N.  Y.  (11  Tiff.)  280 ; 

Peabody  v.  Washington  County  Mutual  Ins.  Co.,  20  Barb.  339  ; 

PeopUY.  Mayor,  etc.,  of  New  York,  28  id.  240  ;  S.  C,  8  Abb.  7 ; 

17  How.  56 ;  Oregory  v.  OaJcsmith^  12  id.  134 ;  J^iohtmyer  v. 
Vol.  n.  —  67 
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Hichtmyery  50  Barb.  56  ;  New  YorJc  and  New  Haven  H.  R.  Co. 
V.  Schuyler,  17  N.  Y.  (3  Smith)  592 ;  Palmer  v.  Darns,  28  N.  T. 
(1  Tiff.)  242  ;  ChurchiU  v.  Trapp,  3  Abb.  306 ;  Bank  of  Coopers- 
tovm  V.  CorlieSy  1  Abb.  N.  S.  412. 

But  if  there  is  a  mis-joinder  of  parties,  that  is,  if  the  facts 
stated  in  the  complaint  show  no  cause  of  action  against  the 
defendants  in  favor  of  one  of  the  plaintiffs,  the  defendants  may 
demur,  under  the  sixth  subdivision  of  section  144,  as  to  sdch 
plaintiff,  upon  the  ground  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  ;  and  as  to  such  plain- 
tiff the  complaint  will  be  dismissed.  Richimyer  v.  RichtmyeTj 
50  Barb.  55  ;  PalTner  v.  Davis,  28  K  Y.  (1  Tiff.)  242. 

The  remedy  given  by  demurrer,  where  there  is  a  defect  of 
parties,  is  available  only  where  the  interest  of  the  party  demur- 
ring, requires  the  joinder  of  the  omitted  parties.  Hillman  v. 
HiWman,  14  How.  456 ;  NewhovM  v.  Warrin,  14  Abb.  80. 

It  was  a  rule,  before  the  Code,  that  a  demurrer  would  not  lie 
for  a  defect  of  parties,  unless  it  appeared  from  the  complaint 
that  the  omitted  parties  are  living.  Burgess  v.  Abbott,  1  Hill, 
476 ;  S.  C.  affirmed,  6  id.  135.  This  restriction  upon  the  right 
to  this  remedy  was,  for  a  time,  retained  under  the  Code.  Sco- 
field  V.  Van  Syclcle,  23  How.  97 ;  Brainard  v.  Jones,  11  id.  569. 
But,  by  recent  decisions,  the  old  rule  has  been  rendered  obso- 
lete, and  a  demurrer  will  lie  for  a  defect  of  parties,  where  the 
complaint  does  not  show  that  the  parties  are  living  whose  non- 
joinder furnishes  the  ground  of  demurrer.  ZabrisJcie  ^.  Smithy 
13  N.  Y.  (3  Kern.)  322  ;  Ealon  v.  Balcom,  33  How,  80. 

Section  6.  Mli^oinder  of  actions.  A  defendant  may  demur  to 
the  complaint,  when  it  appears  upon  its  face  that  several  cduses 
of  action  have  been  improperly  united.    Code,  §  144,  subd.  5. 

This  objection  can  only  be  taken  by  demurrer.  Anderson  v. 
Hill,  53  Barb.  238 ;  Blossom  Y.Barrett,  37  N.  Y.  (10  Tiff.)  434; 
S.  C,  5  Trans.  App.  36 ;  Code,  §  148. 

The  test  of  improper  joinder  is  found  in  section  167  of  the 
Code.  If  all  the  several  causes  of  action,  joined  in  a  complaint, 
belong  to  some  one  of  the  seven  classes  specified  in  section  167 
of  the  Code,  the  complaint  is  not  demurrable,  under  subdivision 
5  of  section  144,  but  if  several  distinct  causes  of  action,  sepa- 
rately stated,  are  joined,  in  violation  of  the  provisions  of  section 
167,  the  defendant  may  demur,  on  the  ground  that  several 
causes  of  actipi^  have  been  improperly  united,    Ba^s  v.  CoTnstock, 
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88  N.  Y.  (11  Tiflf.)  21 ;  S.  C,  36  How.  382  ;  5  Trans.  App.  22  ; 
DoTTTum  V.  Kellam^  14  How.  184  ;  S.  C,  4  Abb.  202 ;  Ckeriey  v. 
MsTc,  22  How.  236. 

The  improper  joinder,  for  which  the  remedy  by  demurrer  is 
given,  in  the  section  referred  to,  is  not  the  blending  of  two  or 
more  distinct  causes  of  action  in  one  statement,  in  violation  of 
the  rule  of  the  supreme  court,  which  requires  that,  in  all  cases 
of  more  than  one  distinct  cause  of  action,  the  same  shall 
not  only  be  sejyarately  stated  but  plainly  numbered,  but  that 
improi)er  joinder  which  violates  the  rule  of  pleading  given  in 
section  167.  The  remedy  of  the  former  defect  is  by  motion  and 
not  by  demurrer.  Bass  Y.Ccmstock,  38  N.  Y.  (11  Tiff.)  21 ;  S.  C, 
6  Trans.  App.  22 ;  36  How!  382 ;  CoUon  v.  Jones,  7  Eob.  164 ; 
Dorvian  v.  Kdlam,  14  How.  184 ;  S.  C,  4  Abb.  202. 

If  a  single  count  or  statement  of  a  cause  of  action,  or  one  that 
professes  to  be  such,  is  found,  upon  examination,  to  contain 
more  than  one  cause  of  action,  it  is  not  demurrable,  although 
the  two  causes,  if  stated  separately,  might  not  be  united  in  one 
action.  Cheney  v.  MsJc,  22  How.  236.  The  defendant  should, 
by  motion,  compel  the  plaintiff  to  separately  state  and  number 
the  several  causes  of  action,  and  then  demur  to  the  misjoinder 
of  the  several  causes  of  action,  as  set  out  in  the  amended  com- 
plaint. The  court  will  not,  upon  demurrer,  sift  out  the  whole 
transaction  alleged,  in  order  to  ascertain  whether  there  are  two 
distinct  causes  of  action  stated  which  constitute  a  misjoinder. 
Henderson  v.  Jackson,  40  How.  168  ;  S.  C,  9  Abb.  N.  S.  293  ;  2 
Sweeny,  324. 

But  the  pleader  should  carefuUy  distinguish  between  a  com- 
plaint setting  forth  a  single  cause  of  action,  but  asking  several 
distinct  forms  of  relief,  all  properly  obtainable  under  the  flwsts 
stated,  and  a  complaint  setting  up  several  distinct  causes  of 
action.  In  the  former  case,  there  can  be  no  misjoinder,  and  con- 
sequently no  cause  for  demurrer.  Laitin  v.  McCarty,  41  N.  Y. 
(2  Hand)  107.  The  test  to  be  applied,  in  determining  whether 
more  than  one  cause  of  action  has  been  stated  in  a  complaint,  is' 
the  question  whether  there  is  a  plurality  of  rights  to  be  enforced, 
or  of  wrongs  to  be  redressed.  If  there  is  but  one  right  to  be 
enforced,  or  one  wrong  to  be  redressed,  there  can  be  but  one 
cause  of  action,  however  many  steps  are  necessary  to  enforce 
such  right  or  to  redress  such  Throng.  Meyer  v.  Yan  CoUem,  28 
Barb.  230 ;  S.  C,  7  Abb.  222, 
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So,  if  the  complaint  contains  but  a  single  cause  of  action, 
although  stated  in  different  counts,  each  professing  to  be  a  sepa- 
rate cause  of  action,  the  defendant  cannot,  sustain  a  demurrer 
on  the  ground  that  the  several  causes  of  action  are  improperly 
united.  Hillman  v.  HiUman^  14  How.  466 ;  Ward  v.  Ward^  5 
Abb.  N.  S.  145.  Tf  matter  is  stated  in  connection  with  such 
cause  of  action,  which  is  not  necessary  to  the  right  of  recovery, 
the  remedy  is  by  motion  and  not  by  demurrer.  lb. 

In  all  cases  in  which  a  demurrer  is  interposed  on  account  of 
the  improper  joinder  of  several  causes  of  action,  the  demurrer 
should  be  to  the  whole  complaint,  and  not  to  any  separate  part 
of  it    JFerriss  v.  North  American  Ins.  Co.^  1  Hill,  71. 

Section  7.  Insaffleieney  of  complaint.  The  defendant  may 
demur  to  the  complaint,  if  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.    Code,  §  144,  subd.  6. 

Thus,  if  the  complaint  does  not  state  a  case  upon  which,  W 
uncontradicted,  the  plaintiff  has  a  right  to  recover,  a  demurrer 
is  the  proper  remedy.    Fahricotti  v.  Launttz^  1  Code  R.  N.  S. 
121 ;  People  v.  Mayor  of  New  York,  8  Abb.  7  ;  S.  C,  28  Barb. 
240 ;  17  How.  56. 

So,  if  there  are  several  plaintiffs,  and,  in  consequence  of  a 
misjoinder,  the  complaint  fails  to  show  a  cause  of.  action  against 
the  defendants  in  favor  of  one  of  the  plaintiffs,  the  defendant 
may  demur  as  to  such  plaintiff,  upon  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Hichtmyer  v.  RicMmyer^  50  Barb.  55 ;  Palmer  v.  Dams^  28  N. 
T.  (1  Tiff.)  242 ;  Mann  v.  Marsh,  21  How.  372  ;  S.  C,  35  Barb. 
68 ;  Farnham  v.  CampbeU,  34  N.  T.  (7  Tiff.)  480 ;  Bartow  v. 
Draper,  5  Duer,  130 ;  Peahody  v.  Washington  Co.  Mvtual  Ins. 
Co.,  20  Barb.  339. 

So  a  demurrer  will  be  sustained  where  the  cause  of  action  set 
forth  in  the  complaint  fails  to  show  any  connection  between  the 
facts  therein  alleged  and  a  party  defendant  by  whom  the 
demurrer  is  interposed.  Sinclair  v.  Fitch,  3  E.  D.  Smith,  677. 
But  a  joint  demurrer,  by  two  defendants,  will  not  lie,  if  the  com- 
plaint states  a  cause  of  action  against  either.  Woodbury  v. 
Sackrider,  2  Abb.  402 ;  Eldridge  v.  Bell,  12  How.  547  ;  Phillips 
V.  Hagadon,  id.  17 ;  People  v.  Mayor  of  New  TorTc,  8  Abb.  7 ; 
S.  C,  28  Barb.  240 ;  17  How.  56 ;  Brownson  v.  Gifford,  8  id. 
389. 

A  den^ urrer,  under  the  sixth  subdivision  of  section  144,  applies 
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only  to  such,  defects  as  would  render  the  count  bad  on  general 
demurrer  at  law,  or  bad  for  want  of  equity  in  chancery.  The 
complaint,  therefore,  to  sustain  a  demurrer,  must  present  defects 
so  substantial  in  their  nature  and  so  fatal  in  their  character,  as  to 
authorize  the  court  to  say,  taking  all  the  facts  to  be  admitted, 
that  they  furnish  no  cause  of  action  whatever.  Ordham  v.  (Ja/m- 
man,  5  Duer,  697 ;  S.  C,  13  How.  360  ;  Richards  v.  Edick^  17 
Barb.  260 ;  Privdle  v.  CartUhers,  15  N.  Y.  (1  Smith)  425  ;  People 
v.  Mayor  of  Neu)  TorJc,  8  Abb.  7 ;  S.  C,  28  Barb.  240  ;  17  How. 
66  ;  Moeder  v,  Ormsby,  22  id.  270  ;  S.  C,  13  Abb.  334 ;  Jaques  v. 
Morris,  2  E.  D,  Smith,  639. 

The  maimer  in  which  the  cause  of  action  is  alleged,  or  the 
form  of  the  demand  of  relief,  have  no  bearing  on  the  right  to 
this  remedy.  The  plaintiff  may  present  in  his  complaint  a  mass 
of  inconsistent  facts,  and  a  volume  of  unmeaning  words,  and 
any  number  of  prayers  for  the  most  various  and  inconsistent 
relief,  and  none  of  these  defects  can  be  reached  by  demurrer, 
provided  the  complaint  contains,  no  matter  in  what  state  of 
disorganization,  the  elementary  constituents  of  a  good  cause  of 
action.  People  v.  Mayor  of  New  York,  8  Abb.  7;  S.  C,  28 
Barb.  240 ;  17  How.  56. 

Section  8.  Form  of  demurrer*  The  Code  provides  generally, 
that  the  demurrer  shall  distinctly  specify  the  grounds  of  objec- 
tion to  the  complaint,  and  that,  unless  it  do  so,  it  may  be 
disregarded.    Code,  §  145. 

By  this  requirement  of  the  Code,  it  was  not  intended  that  the 
party  demurring  should  set  forth  in  the  demurrer  the  points 
and  arguments  upon  which  he  relies  to  sustain  his  demurrer 
upon  the  trial ;  nor  that  he  should  enter  into  a  detailed  state- 
ment of  defects  in  the  complaint,  to  which  some  one  or  more  of 
the  matters  specified  in  the  six  subdivisions  of  section  144  would 
form  an  appropriate  conclusion  of  law.  All  that  is  required  of 
the  party  demurring  is,  that  he  shall  specify  upon  which  of  the 
six  grounds  of  objection  enumerated  in  section  144  he  relies  to 
sustain  his  demurrer.  Oetty  v.  Hudson  JRiver  JR.  H.  Co.j  8 
How.  177 ;  DurJcee  v.  Saratoga  and  Washington  JR.  JR.  Co.,  4 
id.  226 ;  S-  C,  2  Code  R.  145.  If  the  ground  of  the  objection,  as 
stated  in  the  demurrer,  is  in  the  precise  words  of  the  statute,  or 
is,  in  substance,  any  one  of  those  specified  in  section  144,  the 
demurrer  is  good  as  a  pleading.  lb. 

Thus,  a  demurrer  which  states  in  the  words  of  the  statute^ 
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that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  is  sufficiently  definite  to  comply  with  the  require- 
ments of  section  145,  and  will  raise  the  question  whether  the 
complaint  shows  a  cause  of  action.  Haire  v.  Baker^  6  N.  T. 
(1  Seld.)  357 ;  Durkee  v.  Saratoga  and  Washington  B,  JR,  Oo.y 
4  How.  226  ;  S.  C,  2  Code  R.  145  ;  Spear  v.  Dovming,  22  How. 
81 ;  S.  C,  34  Barb.  522 ;  12  Abb.  437  ;  Paine  v.  Smith,  2  Duer, 
298 ;  White  v.  Brown.  14  How.  282.  So  a  demurrer  which 
states  in  the  language  of  the  Code,  that  the  plaintiff  has  not  the 
legal  capacity  to  sue,  is  sufficient  to  raise  the  objection.  Hulbert 
V.  Young,  13  How.  413 ;  Oetty  v.  Hudson  Biver  JR.  B.  Co.,  8  id. 
177 ;  Dayton  v.  Connah,  18  id.  826. 

In  some  instances,  two  distinct  grounds  of  demurrer  are 
embraced  in  one  of  the  subdivisions  of  section  144.  In  such 
cases,  it  will  be  necessary  for  the  defendant  to  specify  upon 
which  of  the  two  grounds  of  demurrer  he  intends  to  rely. 
Thus,  in' a  demurrer  for  want  of  jurisdiction,  the  defendant  must 
state  whether  the  alleged  want  of  jurisdiction  relates  to  the 
person  of  the  defendant  or  to  the  subject  of  the  action.  So, 
where  the  defendant  demurs,  on  the  ground  that  it  appears  on 
the  face  of  the  complaint  that  there  is  a  defect  of  parties  plaintiff 
or  defendant,  he  should  state  whether  it  is  a  defect  of  parties 
plaintiff,  or  of  parties  defendant,  upon  which  he  relies.  Oetty 
V.  Hudson  Bilker  B.  B.  Co,,  8  How.  177.  When  the  demurrer 
is  for  defect  of  parties,  it  should  specify  what  particular  parties 
have  been  omitted.    Skinner  v.  Stuart,  13  Abb.  442. 

Where  a  demurrer,  in  addition  to  the  words  of  the  statute, 
specifies  the  reasons,  or  gives  the  details  of  his  objections  to  the 
complaint,  he  thereby  limits  his  demurrer  to  the  particular  objec- 
tions specified.  Nellis  v.  De  Forest,  16  Barb.  61.  And  it  is  a 
general  rule  that  a  demurrer  cannot  be  sustained  upon  any 
ground  other  than  that  which  is  specified  in  it.  FuMon  FH.re  Ins. 
Co.  V.  Baldwin,  37  N.  Y.  (10  Tiff.)  648 ;  S.  C,  5  Trans.  App.  180 
Wilson  V.  Mayor  of  New  York,  6  Abb.  6 ;  S.  C,  13  How.  600 
Hotchkiss  V.  EUing,  36  Barb.  38  ;  Hohart  v.  Frost,  5  Duer,  672 
Cook  V.  Chase,  3  Duer,  643. 

The  demurrer  may  be  taken  to  the  whole  complaint  or  to  any 
of  the  alleged  causes  of  action  stated  therein.     Code,  §  146. 

If  the  complaint  is  defective  only  in  part,  the  defendant  should 
specify  that  part  in  his  demurrer,  as  a  complaint  which  is 
demurred  to  generally  will  be  sustained  if  any  one  cause  of 
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action  is  sufficiently  stated,  although  the  contrary  would  have 
been  the  rule  had  the  demurrer  been  addressed  to  those  jyarts 
only  which  were  defective.  Jaques  v.  Morris^  2  E.  D.  Smith, 
639 ;  Sheldon  v.  Hoy^  11  How.  11 ;  JRoeder  v.  Ormshy^  22  id. 
270  ;  S.  C,  13  Abb.  334 ;  Martin  y.  Mattison,  8  id.  3  ;  Butler  v. 
Wood^  10  How.  222.  But,  as  the  Code  requires  that  all  plead- 
ings shall  be  liberally  construed,  a  demurrer  which  purports,  in 
its  commencement,  to  be  a  demurrer  to  the  whole  complaint,  but, 
for  the  purpose  of  assigning  grounds  therefor,  distinctly  sets 
forth  and  specifies  a  part  which  is  defective,  and  confiiies  its 
objections  to  that  part  only,  it  will  be  construed  as  limited  to 
the  cause  of  action  defectively  stated,  notwithstanding  the  gen- 
erality of  its  commencement,  and,  if  otherwise  properly  taken, 
will  be  sustained.    ItfattJtews  v.  Bedch^  8  N.  T.  (4  Seld.)  173. 

If  the  pleading,  professing  to  be  a  demrurrer,  puts  in  issue 
any  allegation  of  the  complaint,  it  is  not  a  demurrer,  but  an 
answer,  and  will  be  treated  as  such.  Clark  v.  Van  Deusen^  3 
Code  R.  219.  So,  if  it  sets  up  any  new  matter,  it  will  be  con- 
strued as  an  answer.  In  order  to  determine,,  in  any  case, 
whether  a  defense  is  an  answer  or  a  demurrer,  it  is  only  neces- 
sary to  ascertain  whether  it  requires  that  any  facts  should  be 
proved  or  not.  If  proof  is  requisite  to  establish  the  pleading  it 
is  an  answer,  and,  if  no  proof  is  necessary,,  it  is  a  demurrer. 
Struver  Y.Ocean  Ins.  Co.y  16  How.  422. 

Section  9.  Effect  of  demurrer. 

a.  When  the  demwrrer  is  allowed.  When  a  demurrer  is  inter- 
posed, in  a  proper  form,  and  in  a  proper  case,  judgment  will  be 
given  thereon,  in  fevor  of  the  defendant,  and  the  demurrer  is 
then  said  to  be  allowed.  It  is  a  matter  of  course^  in  such  cases, 
to  allow  the  plaintiff  to  amend  his  pleadings.  If  the  demurrer 
is  allowed,  for  a  misjoinder  of  several  causes  of  action,  as  where 
a  cause  of  action  under  one  of  the  subdivisixms  of  section  167 
is  joined  with  a  cause  of  action  under  another  subdivision  of 
the  same  section,  the  court  may,  in  its  discretion,  and  on  such 
terms  as  may  be  just,  order  the  action  to  be  divided  into  as 
many  actions  as  may  be  necessary  to  the  proper  determination 
of  the  causes  of  action  therein  mentioned.  Code,  §  172 ;  Robin- 
son  V.  Judd,  9  How.  378.    See  Code,  §  269. 

6.  When  demurrer  is  not  allowed.  After  the  decision  of  a 
demurrer,  either  at  a  general  or  a  special  term,  the  court  may, 


456  THE  DEMURRER. 


Effect  of  an  omiBBion  to  demur. 


in  its  discretion,  if  it  appear  that  the  demurrer  was  interposed 
in  good  faith,  allow  the  defendant  to  plead  over,  upon  such 
terms  as  may  be  just.  Code,  §  172.  The  terms  usually  inter- 
posed are  the  payment  of  costs. 

But  permission  to  plead  anew  will  not  be  given,  unless  it 
satisfactorily  appears  to  the  court  that  the  demurrer  wa^  inter- 
posed in  good  faith,  with  a  view  of  disposing  of  the  case  upon 
the  merits,  and  not  in  the  mere  hope  of  success.  Osgood  v.  Whit- 
teUey,  20  How.  72 ;  S.  C,  10  Abb.  134 ;  Patten  v.  Harris y  10 
Wend.  623. 

After  a  defendant  has  demurred  to  the  complaint,  and,  on  the 
demurrer  being  overruled,  has  obtained  leave  to  withdraw  it 
and  answer  on  payment  of  costs,  if  he  avails  himself  of  this  per- 
mission, he  will  be  deemed  to  have  abandoned  his  demurrer. 
The  demurrer  is  no  longer  a  part  of  the  record,  and  the  right  to 
appeal  from  the  order  overruling  it  is  gone.  Brown  v.  Saratoga 
M.  JR.  Co.,  18  N.  Y.  (4  Smith)  495. 

But  if,  on  his  demurrer  being  overruled,  and  leave  given  to 
withdrawn  it  on  terms,  the  defendant  neglects  to  comply  with 
the  terms,  and  goes  to  trial,  the  demurrer  will  form  a  part  of  the 
record,  and  will  be  construed  as  an  admission  of  the  facts  stated 
in  the  pleading  to  which  it  is  interposed,  and  no  evidence  of  such 
facts  will  be  required  upon  the  trial.  CiUler  v.  Wright,  22  N.  Y. 
(8  Smith)  472.     See  Code,  §  269. 

Section  10.  Effect  of  an  omission  to  demur.  If  a  defendant  omits 
to  demur  to  the  complaint  in  any  case  in  which  a  demurrer  is 
allowable,  every  objection  which  might  have  been  thus  raised 
will  be  deemed  waived,  except  only  the  objection  to  the  juris- 
diction of  the  court,  and  the  objection  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Code,  §481 ;  ZahrisUe  v.  Smith,  13  N.  Y.  (3  Kern.)  222 ;  Patch- 
in  V.  Peck,  38  N.  Y.  (11  TiflF.)  39  ;  S.  C,  5  Trans.  App.  33 ; 
Tremper  v.  Conklin,  44  Barb.  466  ;  Donnell  v.  Walsh,  33  N.  Y. 
(6  Tiff.)  43 ;  Blossom  v.  Barrett,  37  K  Y.  (10  Tiff.)  434  ;  S.  C, 
6  Trans.  App.  36.  These  latter  defects  are  not  waived  by 
an  omission  to  demur,  even  where  the  objection  appears  on  the 
face  of  the  complaint,  nor  are  they  waived  by  an  omission  to  set 
them  up  in  the  answer.  The  objection  may  be  raised  at  any 
stage  of  the  action.  Coffin  v.  Reynolds,  37  N.  Y.  (10  Tiff.)  640 ; 
S.  C,  5  Trans.  App.  74  ;  Higgins  v.  Rockwell,  2  Duer,  650  ; 
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YaXarvno  v.  Thompson^  7  N.  T.  (3  Seld.)  576  ;  Burnham  v.  De 
Bevoise,  8  How.  159  ;  Lounsbury  v.  Purdy^  18  N.  T.  (4  Smith) 
515.  Bnt,  with  these  exceptions,  the  right  of  objection  ceases 
with  the  omission  to  demur. 


ARTICLE  in. 

DEHUBBEB  TO  AKSWEB. 

Section  1.  When  a  demnrrer  to  an  answer  will  lie. 

a.  In  general.  The  Code  provides,  generally,  that  the  plain- 
tiflf  may  in  all  cases  demnr  to  an  answer  containing  new  matter, 
where,  upon  its  face,  it  does  not  constitute  a  counter-claim  or 
defense  ;  and  that  he  may  demur  to  one  or  more  of  such  defenses 
or  counter-claims,  and  reply  to  the  residue  of  the  counter-claims. 
Code,  §  153.. 

The  authority  to  demur  to  an-  answer,  under  section  153  of  the 
Code,  is  confined  wholly  to  answers  setting  up  new  matter.  An 
answer  which  sets  up  no  new  matter,  but  merely  denies  the  alle- 
gations of  the  complaint,  is  not  demurrable  however  defective 
may  be  the  form  of  the  denials.  Smith  v.  GreeniUj  2  Sandf.  702  ; 
Maretzeck  v.  CavZdweU^  2  Rob.  715 ;  S.  C,  19  Abb.  35  j  Ketcham 
V.  Zerega^  1  E.  D.  Smith,  553;  Lund  v.  Seamaris  Savings 
Bank,  23  How.  258 ;  S.  C,  37  Barb.  129  ;  Rice  v.  O'Connor,  10 
Abb.  362. 

The  only  ground  of  demurrer  to  an  answer  is,  that  the  allega- 
tions therein  contained  are  insufficient  to  constitute  a  counter 
claim  or  defense.  Redundancy,  irrelevancy  and  uncertainty  in 
an  answer  furnish  no  ground  for  demurrer.  Ketcham  v.  Zerega, 
1  E.  D.  Smith,  554 ;  Smith  v.  Oreenin,  2  Sandf.  702  ;  Watson  v. 
Husson,  1  Duer,  242 ;  Maretzeck  v.  Cauldwell,  2  Rob.  715 ;  S.  C, 
19  Abb.  35. 

The  fiELct  that  the  defendant  pleads,  as  a  counter-claim,  facts 

constituting  only  a  defense,  is  not  a  ground  of  demurrer.     Wait 

V.  Ferguson,  14  Abb.  379.    Neither  will  a  commingling  of  denial 

and  new  matter  be  fatal  to  an  answer  on  demurrer,  if,  by  a  liberal 

construction,  the  allegations  of  the  answer  constitute  a  defense. 

Rice  V.  0'  Connxyr,  10  Abb.  362.    It  is  the  failure  to  establish  a 

defense  or  counter-claim  by  the  allegations  of  new  matter  in  the 

answer  that  authorize  a  demurrer,  and  not  defects  in  matters  of 

form. 
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h.  Demurrer  to  counter-elaim.  An  answer  may  set  up  a  coun- 
ter-claim wMch  would  be  sufficient  as  a  complaint  in  an  inde- 
pendent action,  but  which  may  be  subject  to  demurrer  for  insuf- 
ficiency in  not  stating  facts  constituting  a  counter-claim,  in  the 
particular  action  in  which  it  is  pleaded.  The  counter-daims 
which  may  properly  be  inserted  in  an  answer  are  such  as  are  speci- 
fied in  section  150  of  the  Code,  and  unless  the  counter-claim  set  up 
in  the  answer  falls  under  some  one  of  the  two  classes  of  counter- 
claims there  specified,  it  has  been  improperly  pleaded,  and  may 
be  demurred  to  as  not  constituting  a  counter-claim  within  the 
meaning  of  the  Code.  Chamboret  v.  Cagney^  10  Abb.  N.  S.  31 ; 
S.  C,  2  Sweeny,  378  ;  41  How.  126. 

A  counter-claim  which  might  properly  be  set  up  in  an 
answer  may  be  wholly  insufficient  to  show  a  right  of  recovery  in 
the  defendant,  and,  for  this  reason,  may  be  demurrable.  A  coun- 
ter-claim to  be  available  to  a  party  must  aflFord  to  him  protection 
in  some  way  against  the  plaintiff's  demand  for  judgment,  either 
in  whole  or  in  part.  It  must,  therefore,  consist  in  a  set-off,  or 
claim,  by  way  of  recoupment,  or  be  in  some  way  connected 
with  the  subject  of  action  stated  in  the*complaint.  It  must  pre- 
sent an  answer  to  the  plaintiff's  demand  for  relief,  and  must 
show  that  he  is  not  entitled,  according  to  law,  or  under  the  appli- 
cation of  just  principles  of  equity,  to  any  judgment  in  his  favor, 
or,  at  least,  not  to  the  extent  claimed  in  the  complaint.  It  must, 
therefore,  contain  not  only  the  substance  of  what  is  necessary  to 
sustain  an  action  in  favor  of  the  defendant  against  the  plaintiff, 
but  it  must  operate  also  in  some  way  to  defeat,  in  whole  or  in 
part,  the  plaintiff's  right  of  recovery  in  the  action..  An  answer 
which  does  not  meet  this  requirement  is  insufficient,  and  subject 
to  demurrer  whether  regarded  as  a  defense  or  a  counter-claim. 
Mattoon  v.  Bakery  24  How.  329. 

c.  Demurrer  must  he  to  an  entire  dtfense.  The  Code  authorizes 
the  plaintiff  to  demur  to  one  or  more  of  the  defenses  or  counter- 
claims set  up  in  the  answer,  and  reply  to  the  residue  of  the 
counter-claims ;  but  it  no  where  authorizes  him  to  demur  to  a 
part  of  an  entire  defense.  Each  separate  defense  or  counter- 
claim set  up  in  an  answer  may  be  regarded  as  a  distinct  plead- 
ing, and  will  be  subject  to  demurrer  if,  in  itself ,  insufficient.  But 
no  demurrer  will  lie  to  separate  allegations  forming  a  part  of  an 
entire  defense.  Cobb  v.  Frazee^  4  How.  413  ;  S.  C,  3  Code  R. 
43  ;  Smith  v.  Brovm^  6  How.  383. 
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d.  Amended  aTiswer.  Where  an  answer  is  amended  at  the 
trial  to  meet  the  proofs  in  the  case,  the  plaintiff  cannot  demur  Ijo 
it  for  insuflOlciency.  The  remedy  of  the  plaintiff  in  such  cases  is 
to  raise  the  question  of  insufficiency  at  the  trial,  or,  if  taken  by 
surprise  by  the  amendment,  so  that  he  cannot  safely  proceed  to 
trial,  to  move  for  additional  time  in  which  to  reply  to  the 
amended  answer.    Therasson  v.  Peterson^  22  How.  98. 

Section  2.  Form  of  demurrer. 

<i.  In  general.  The  Code  does  not  specify  the  form  of  a 
demurrer  to  an  answer.  It  was  formerly  necessary  to  state  in 
the  demurrer  the  grounds  of  objection  to  the  answer  ;  but,  since 
the  amendment  of  1857,  this  is  not  required.  Under  the  former 
rule  it  was  sufficient  to  specify  generally  that  the  answer  was 
insufficient.  Arthur  v.  Brooks^  14  Barb.  533 ;  Anihal  v.  Hunter^ 
6  How. 255  ;  S.  C,  1  Code  R.  K  S.  403  ;  Hyde  v.  Conrad,  5  How. 
112^  3  Code  R.  162. 

In  demurring  to  an  answer  for  insufficiency,  it  is  advisable  to 
atate  in  the  words  of  the  Code,  'Hhat  the  facts  stated  in  the 
answer  do  not  constitute  a  defense  or  counter-claim."  This  is 
not,  however,  so  important  as  on  a  demurrer  to  an  answer  on 
the  ground  that  the  averments  therein  are  not  sufficient  to  con- 
stitute a  defense  or  counter-claim,  if  the  court  hold  that  the 
answer  is  dejfective  in  substance,  and  that  the  demurrer  is  well 
taken,  they  will  sustain  the  demurrer,  although  the  ground  of 
their  opinion  is  one  which  was  not  even  suggested  nor  discussed 
by  the  counsel  on  the  argument.  Xenia  Branch  of  State  Bank 
of  Ohio  V.  Lee,  2  Bosw.  694  ;  S.  C,  7  Abb.  372. 

Section  3.  Effect  of  demurrer. 

a.JWhen  allowed.  If  the  court  decides,  on  the  argument  of 
the  demurrer,  that  the  objections  to  the  sufficiency  of  the 
answer  were  well  taken,  it  is  almost  a  matter  of  course  to 
allow  the  defendant  to  serve  an  amended  answer,  on  payment 
of  costs.    See  Code,  §  174. 

b.  When  overruled.  When  an  answer  to  the  entire  cause  of 
action  is  demurred  to,  and  the  demurrer  is  overruled,  the  defend- 
ant is  generally  entitled  to  final  judgment.  Thus,  if  the  defend- 
ant states,  in  one  answer,  &cts  which  constitute  a  bar  to  the 
whole  action,  and  these  facts*are  admitted  by  the  demurrer,  there 
is  no  issue  of  fact  to  try,  and  the  defendant  should  have  judg- 
ment upon  the  whole  record.  Wightman  v.  Shankland,  18  How. 
79.    But^  where  a  demurrer  is  interposed  in  good  faith,  and  the 
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plaintiff  lias  a  good  answer  to  such  defense  as  a  matter  of  £Eu;t, 
the  conrt  will  allow  the  plaintiff  to  withdraw  his  demurrer  and 
reply  to  the  answer  on  such  terms  as  may  be  just    Code,  §  172. 

Section  4.  Attacking  complaint  on  argument.  Upon  the  argu- 
ment of  a  demurrer,  the  defendant  may  attack  the  complaint, 
upon  the  ground  that  the  court  has  no  jurisdiction,  or  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  If  it  appears  that  the  objections  thus  raised  are  well 
taken  the  defendant  will  be  entitled  to  judgment^  notwithstand- 
ing the  defects  in  the  answer.  Fry  v.  Bennett^  5  Sandf.  54 ;  S.  C, 
1  Code  R.  N.  S.  288 ;  9  N.  Y.  Leg.  Obs.  830  ;  Schwab  v.  Furniss, 
4  Sandf.  704 ;  S.  C,  1  Code  R.  K  S.  842  ;  Noxon  v.  Bentley,  7 
How.  316 ;  Nevyman  v.  Board  of  Supervisors  of  Livingston  Co,^ 
1  Lans.  476 ;  People  v.  Booth,  32  N.  Y.  (5  Tiff.)  897.  All  other 
objections  to  the  complaint,  not  answered  or  demurred  to,  will, 
however,  be  deemed  waived.  People  v.  Bariker^  8  How.  258.  It 
has  been  doubted  whether  the  defendant  may  assail  the  com- 
plaint where  the  demurrer  is  merely  to  a  counter-claim,  which, 
although  contained  in  the  answer,  forms  no  part  of  the  defense 
which  the  answer  sets  up.  Oraham  v.  Dunnigan^  6  Duer, 
629 ;  S.  C,  4  Abb.  426  ;  Peck  v.  Brown,  2  Rdb.  119 ;  S.  C,  26 
How.  850. 

Section  6.  Effect  of  omission  to  demnr.  A  plaintiff  who  does 
not  demur  to  an  answer  which  sets  up  as  a  counter-claim  a 
demajid  not  properly  admissible  as  a  counter-claim  in  thB  action, 
but  takes  issue  upon  it,  by  replying  thereto,  thereby  agrees  to  try 
in  such  action  the  merits  of  the  demand,  and  to  have  the  result 
of  such  trial  avail  therein,  as  though  such  demand  was  the 
proper  subject  of  a  counter-claim,  and  thus  waives  any  right  to 
object  on  such  trial  to  the  admission  of  evidence  to  sustain  it. 
Hammond  v.  Terry,  3  Lans.  186 ;  Ayres  v.  O^FarreU,  10  Bosw.  143. 

It  is  a  general  rule,  that  a  plaintiff  cannot  disregard  an  issue 
formed  by  him  upon  the  ground  that  it  is  upon  an  immaterial 
allegation.    Livingston  v.  Miller,  8  N.  Y.  (4  Seld.)  288. 

So,  where  an  answer  would,  on  demurrer,  be  held  defective  as  a 
defense,  by  reason  of  the  omission  of  certain  allegations,  these 
omitted  allegations  will,  on  a  failure  to  demur,  be  considered  as 
so  far  supplied  as  to  allow  evidence  in  respect  thereto  on  the 
trial.  White  v.  Spencer,  14  N.  Y.  (4  Kern.)  248.  See  Simmer  v. 
Cowan,  56  Barb.  895. 

A  plaintiff,  by  going  to  trial  upon  an  answer  of  the  defendant, 


or 
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admits  it  to  be  trae,  so  far  as  the  matter  is  set  oat  issuably.  But 
such  an  omission  does  not  aid  a  defect  in'substance  or  prevent 
the  plaintiff  from  taking  advantage  of  it  on  the  trial.  When 
facts  set  forth  constitute  no  defense,  the  defendant  can  have  no 
benefit  from  them.  Van  Valen  v.  Lapham,  13  How.  240  ;  Til- 
son  V.  Clarkj  45  Barb.  178  ;  Boyce  v.  Brown^  7  id.  81. 

ARTICLE  IV. 

DEMUBBEB  TO  BEPLT. 

Section  1.  When  demurrer  will  lie. 

a.  In  geTieral.  If  a  reply  of  the  plaintiff  to  any  defense  set  up 
by  the  answer  of  the  defendant  is  insufficient,  the  defendant 
may  demur  thereto,  by  stating  his  grounds  of  objection.  Code, 
§  155.  The  term  ''insufficient,"  as  here  used,  has  reference  to  the 
sufficiency  of  the  matter  stated  in  the  reply  to  constitute  a  good 
answer  to  the  tacts  stated  in  the  answer.  A  departure  from  the 
complaint,  in  a  reply  to  the  answer,  is  not  a  cause  of  demurrer. 
White  V.  Joy^  13  N.  Y.  (3  Kern.)  83.  The  general  rule  of  plead- 
ing which  prohibits  a  demurrer  for  such  defects  as  uncertainty, 
irrelevancy,  or  irregularity,  when  found  in  the  complaint  or 
answer,  applies  in  principle  to  similar  defects  in  a  reply. 

Section  2.  Form  of  demurrer.  The  Code  requires  that  the 
defendant  shall  state  the  grounds  upon  which  he  demurs.  Code, 
§  155.  In  order  to  satisfy  this  requirement  the  demurrer  must 
state  wherein  the  reply  is  insufficient ;  and,  if  the  demurrer  is  de- 
fective in  this  particular,  the  plaintiff  may  move  to  have  it  struck 
out^  or  made  more  definite.  White  v.  Joy,  13  N.  Y.  (3  Kern.)  83. 
The  liberal  construction  given  to  section  one  hundred  and  forty- 
five  of  the  Code  does  not  appear  applicable  to  the  similar  section 
authorizing  a  demurrer  to  a  reply  and  prescribing  what  it  shall 
contain. 

Section  3.  Effect  of  demurrer.  The  effect  of  demurring,  or 
omitting  to  demur,  to  a  reply,  is  substantially  the  same  as,  in 
case  of  demurring,  or  omitting  to  demur,  to  an  answer  or  com- 
plaint.   See  aTife,  p.     . 

Section  4.  Attacking  answer  on  argument.     If  an  answer  is 
radically  defective,  it  may  be  assailed  on  a  demurrer  to  a  reply  ' 
thereto,  and  judgment  given  for  the  plaintiff,  notwithstanding 
the  defects  in  the  pleading  demurred  to.    HaUiday  v.  Ndble^  1 
Barb.  138. 


CHAPTER  XIV. 

THE  ISSUK 

ARTICLE  I. 

THE  ISSUE,  WHAT  IT  IS. 

Seetlon  1.  In  general.  The  sole  object  of  the  pleadings  in  an 
action  is  to  determine  the  precise  questions  in  dispute  between 
the  parties,  and  to  present  them  to  the* court  for  final  adjudica- 
tion. The  questions  thus  mutually  agreed  upon  by  the  parties, 
as  forming  the  entire  subject  of  the  controversy  between  them, 
are  called  issues. 

Issues  arise  upon  pleadings,  when  a  fact  or  conclusion  of  law 
is  maintained  by  one  party  and  controverted  by  the  other.  They 
are  of  two  kinds,  issues  of  law  and  issues  of  fact'.    Code,  §  248. 

Section  2.  Issues  of  law.  An  issue  of  law  arises  upon  a 
demurrer  to  a  pleading.    Code,  §  249. 

As  has  been  previously  stated,  a  demurrer  raises  no  question 
of  fact,  but  admits  every  allegation  of  the  pleading  demurred  to. 
It  denies  only  the  legal  conclusion  that  the  facts  or  allegations 
presented  by  such  pleading  are  sufficient  to  sustain  an  action  or 
defense,  and  submits  this  question  to  the  judgment  of  the  court. 
The  question  of  the  legal  sufficiency  of  the  pleading  demurred  to 
is  the.  issue  presented,  and  this  is  in  all  cases  an  issue  of  law. 

Section  3.  Issues  of  fact.  An  issue  of  fact  arises  either  upon  a 
material  allegation  in  the  complaint  controverted  by  the  answer, 
or  upon  new  matter  in  the  answer  controverted  by  the  reply,  or 
upon  new  matter  in  the  reply,  except  an  issue  of  law  is  joined 
thereon.    Code,  §  250. 

Section  4.  Issues  of  both  law  and  fact.  Issues  both  of  law  and 
of  fact  may  arise  upon  dilBTerent  parts  of  the  pleadings  in  the  same 
action.  Code,  §  251.  Thus,  under  the  authority  of  section  163, 
the  plaintiff  may  demur  to  one  or  more  of  the  defenses  or  coun- 
ter-claims interposed  in  the  answer,  and  reply  to  the  residue  of 
the  counter-claims,  thus  raising  an  issue  of  law  as  to  the  suf- 
ficiency, as  a  pleading,  of  the  part  demurred  to  and  an  issue  of 
fact  as  to  the  truth  of  the  allegations  controverted  in  the  reply. 

Section  5.  Special  issues.  There  may  arise,  during  the  pend- 
ency of  an  action,  certain  questions  of  fact  not  put  in  issue  by  the 
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pleadings,  wMch  must  be  decided  before  the  court,  before  whom 
the  action  is  pending,  can  intelligently  determine  the  rights  of 
the  litigants.  The  questions  so  arising  furnish  special  issues 
which,  under  an  order  of  the  court,  may  be  submitted  to  the  jury, 
as  provided  in  section  72  of  the  Code. 

ARTICLE  n. 

WHAT  IS  AND  WHAT  IS  KOT  AT  ISSUE. 

Section  1.  What  allegations  are  at  issue.  Evejy  material  alle- 
gation of  k  pleading,  which  is  denied  by  the  adverse  party,  is 
at  issue.  See  Code,  §  260.  When  this  result  has  been  reached, 
and  the  cause  is  ready  for  trial,  issue  is  said  to  be  joined. 
Under  the  former  practice,  an  issue  was  formally  tendered  by 
one  party,  by  the  use  of  a  certain  formula,  and  was,  in  the  same 
manner,  accepted  by  the  adverse  party.  Under  the  Code  the 
issue  is  joined  by  operation  of  law,  upon  the  service  of  an  an- 
swer, a  reply  or  a  demurrer,  and  no  formal  tender  and  accept- 
ance of  a  formal  issue  is  proper  or  admissible. 

Although  no  issue  can  be  raised,  upon  facts  admitted  by  the 
pleadings,  a  denial  is  not  always  necessary  to  raise  an  issue.  In 
certain  cases,  to  avoid  a  multiplicity  of  pleadings,  the  law  will 
deem  certain  allegations  controverted  by  the  adverse  party,  and 
an  issue  will  be  thus  formed  by  the  direct  operation  of  the  law, 
without  the  aid  of  opposing  averments.  Thus,  every  allegation 
of  new  matter  in  an  answer,  not  relating  to  a  counter-claim,  or 
of  new  matter  in  a  reply,  is  to  be  deemed  controverted  by  the 
adverse  party,  as  upon  a  direct  denial  or  avoidance,  as  the  3ase 
may  require.    Code,  §  168. 

Section  2.  What  allegations  are  not  at  issue.  Every  material 
allegation  of  the  complaint,  not  controverted  by  the  answer,  as 
prescribed  in  section  149,  and  every  material  allegation  of  new 
matter  in  the  answer,  constituting  a  counter-claim,  not  contro- 
verted by  the  reply,  as  prescribed  in  section  153,  are,  for  tjie 
purposes  of  the  action,  to  be  taken  as  true.  Code,  §  168.  Alle- 
gations so  admitted  can,  of  course,  present  no  issues  for  trial, 
and  cannot  be  made  the  subject  of  evidence  by  either  party. 
Bacon  v.  Oropsepy  7  N.  Y.  (3  Seld.)  195 ;  Fagen  v.  Davison^  2 
Duer,  153 ;  Hobbins  v.  Hichardson^  2  Bosw.  248 ;  Robbins  v. 
Codman,  4  E,  D.  Smith,  315  ;  Paige  v.  Willet,  38  N.  Y.  (11  Tiflf.) 
28 ;  S.  C,  5  Trans.  App.  27. 


464  THE  ISSUE. 


Settling  iaflues)  or  feigned  iMues. 


A  direct  denial  of  an  allegation  is  necessary  to  raise  an  issue 
thereon.  The  Code,  in  section  168,  provides  that  every  material 
allegation  not  specifically  controverted  shall,  for  the  purposes 
of  the  action,  be  taken  as  true.  Merely  making  a  counter-state- 
ment, or  giving  a  different  version  of  the  matter  from  that  alleged 
in  a  pleading,  without  denying  the  allegations  therein  contained, 
is  not  specifically  controverting  such  allegations,  and  does  not 
put  them  in  issue.  The  allegations  thus  answered  or  replied  to 
stand  admitted,  and  cannot  be  contradicted  or  varied  by  evidence. 
West  V.  American  Exchange  Bank^  44  Barb.  175;  Wood  v. 
Whiting,  21  Barb.  190. 

Where  there  are  several  answers,  in  one  of  which  an  allegation 
is  denied,  while  in  another  it  is  not,  the  admission  of  the  truth 
of  the  allegation  by  the  omission  of  a  direct  denial  in  the  second 
answer,  will  not  have  the  effect  of  defeating  the  issue  raised  by 
the  direct  denial  in  the  first  answer.  Each  answer  must  stand 
by  itself  as  a  distinct  defense,  and  an  issue  being  joined  by  the 
denial  contained  in  one  answer,  the  facts  thus  controverted  must 
be  proved  in  order  to  entitle  the  plaintiff  to  recover,  notwith- 
standing the  admissions  made  in  other  answers.  8wtft  v. 
Kingsley,  24  Barb.  541 ;  Ayres  v.  Covill,  18  id.  260 ;  Troy  and 
RutlaTid  a.  a.  Go.  V.  Kerr,  17  id.  581. 

So,  where  several  defendants  interpose  separate  answers  to  a 
complaint,  an  admission  by  one  defendant  cannot  affect  the 
issues  raised  by  the  answer  of  a  co-defendant.  See  Woodv>orth 
V.  BeUowSy  4  How.  24  ;  S.  C,  1  Code  E.  129. 

• 

ARTICLE  m. 

SETTLIKG  ISSUES,  OR  FEIGNED  ISSUES. 

Section  1.  Feigned  issues  abolished.  Under  the  old  practice 
as  it  existed  prior  to  the  Code,  when  it  became  necessary  to 
determine  a  single  question  of  fact  arising  in  the  progress  of  an 
action,  it  was  customary  to  direct  a  feigned  issue  for  this  pur- 
pose. The  issue  was  raised  upon  a  declaration  and  plea.  The 
plaintiff,  in  his  declaration,  set  forth  an  imaginary  discourse 
with  the  defendant  in  respect  to  the  fact  to  be  decided,  and 
alleged,  as  the  result  of  such  conversation,  that  he  had  laid  a 
wager  with  the  defendant  in  a  certain  sum,  that  the  facts  were  as 
stated  by  him  in  such  conversation.    The  plaintiff  then  alleged, 
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directly,  that  the  facts  were  as  stated  by  him,  and  demanded  the 
sum  wagered.  The  defendant,  in  his  plea,  admitted  the  feigned 
wager,  but  denied  the  truth  of  the  plaintiflF's  allegation  in 
respect  to  the  real  and  only  question  in  controversy.  Issue  being 
thereupon  joined  as  to  the  fact,  the  cause  came  on  for  trial  like 
any  other  question  of  fact,  and  was  determined  by  the  verdict 
of  the  jury.  The  objectionable  features  of  this  mode  of  deter- 
mining a  controverted  fact  consisted  in  the  necessity  of  setting 
forth,  at  length,  a  mass  of  fictitious  averments,  both  in  the 
declaration  of  the  plaintiff  and  in  the  plea  of  the  defendant, 
among  which  only  one  could  possibly  be  true.  This  system 
of  pleading  was  contrary  to  the  spirit  of  the  Code,  and  it  was 
expressly  abolished  by  tiiat  act.  See  Rep.  Code  Comm.  88,  89. 
See  Feigned  Issues. 

Section  2.  Substitute  for  feigned  issues  under  the  Code.  The 
Code  declares  that  feigned  issues  .are  abolished,  and,  instead 
thereof,  in  the  cases  where  the  power  now  exists  to  order  a 
feigned  issue,  or,  where  a  question  of  fact,  not  put  in  issue  by 
the  pleadings,  is  to  be  tried  by  a  jury,  an  order  for  the  trial  may 
be  made,  stating,  distinctly  and  plainly,  the  question  of  fact  to 
be  tried,  and  such  order  shall  be  the  only  authority  necessary 
for  a  trial.  Code,  §  72.  The  substitute  for  the  feigned  issue, . 
thus  given  by  the  Code,  is  a  plain,  clear  statement  of  the  ques- 
tion of  fact  to  be  decided,  without  one  single  fictitious  averment. 

Section  3.  Issues^  how  proposed  and  settled.  In  cases  where 
the  trial  of  issues  of  fact  is  not  provided  for,  in  section  258  of  the 
Code,  either  party  may,  within  ten  days  after  issue  joined,  give 
notice  of  a  special  motion,  to  be  made  upon  the  pleadings,  that 
the  whole  issue,  or  any  specific  questions  of  fact  involved 
therein,  b6  tried  by  a  jury.  The  party  applying  for  an  order, 
directing  the  issues  to  be  tried  by  a  jury,  should  serve,  with  the 
notice  of  motion,  a  copy  of  the  questions  of  fact  proposed  to  be 
submitted  to  the  jury  for  trial,  and  in  proper  form,  to  be  incor- 
porated in  the  order.  The  court  or  judge  may  settle  the  issues, 
or  may  refer  it  to  a  referee,  to  setfle  the  issues.  Such  issues 
must  be  settled  in  the  form  prescribed  by  section  72  of  the 
Code,  and  set  forth,  distinctly  and  plainly,  the  question  of  fiwjt 
to  be  tried.     Rule  40,  Sup.  Ct.    See  Issices. 

Although  this  rule  of  the  court  requires  that  the  application 

shall  be  made  within  ten  days  after  issue  joined,  the  court  will 

deviate  from    its   general  rules,  and   allow  a  trial  by  jury. 
Vol.  n.— 59 
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although  more  than  ten  days  have  elapsed,  whenever,  in  its 
judgment,  a  proper  case  is  presented,  dark  v.  Brooks^  26  How. 
285.  But  the  application  will  not  be  favored,  if  made  after  tie 
parties  are  in  court,  prepared  for  trial,  and  the  trial  has  actually 
commenced.  People  v.  Albany  and  Susquehanna  H.  H.  C4>., 
7  Abb.  N.  S,  265 ;  S.  C,  38  How.  228 ;  55  Barb.  344 ;  1  Lans. 
308 ;  a  Brim  v.  Bowes,  10  Abb.  106 ;  S.  C,  4  Bosw.  657.  It  will, 
in  all  cases,  be  too  late,  if  made  after  the  evidence  is  closed  and 
the  cause  submitted.  lb.  But  the  court  misty,  for  its  own  relief, 
and  of  its  own  motion,  at  any  time  before  the  actual  trial  of  the 
issue,  invoke  the  aid  of  a  jury  for  their  determination,  or  for 
the  determination  of  any  question  of  fact  involved  therein. 
Clark  V.  Brooks,  26  How.  285  ;  OBrien  v.  Bowes,  10  Abb.  106 ; 
S.  C,  4  Bosw.  657 ;  Church  v.  Freeman,  16  How.  294. 

Section  4.  Issues  upon  questions  of  adultery  in  actions  for 
divorce.  In  all  actions  for  a  divorce  where  issue  is  joined  by 
the  pleadings  upon  the  question  of  adultery,  the  issue  cannot 
be  tried  by  a  jury  until  the  issue  to  be  tried  has  been  settled  in 
like  manner  as  in  other  actions,  where  issues  arising  out  of  the 
pleadings  are  required  to  be  settled.  Rule  40,  Sup.  Ct.  Such 
issues  must  be  settled  before  notice  of  trial  can  be  given  or  the 
cause  be  placed  on  the  calendar.  Leslie  v.  Leslie,  11  Abb.  N. 
S.  311. 

In  such  actions  the  issues  should  be  framed  for  the  trial  of  such 
facts  only  as  are  contested  by  the  pleadings.  No  allegations  can 
be  tried  in  this  manner  except  such  as  are  expressly  made  on 
one  side  and  denied  on  the  other.  Morrell  v.  MorreU,  8  Barb. 
236  ;  Forest  v.  Forest,  3  Abb.  144  ;  S.  C,  6  Duer,  :^02.  See 
Leslie  v.  Leslie,  11  Abb.  N.  S.  311.  The  amount  of  alimony 
should  never  be  submitted  to  a  jury.  lb. 

In  the  settlement  of  issues  in  an  action  for  divorce,  an  issue, 
whether  the  party  was  guilty  of  adultery  with  a  specified  per- 
son, at  any  time  before  the  commencement  of  the  action,  is  not 
allowable  ;  some  limits  of  time  and  place  must  be  indicated  in 
the  order  of  settlement.  But,  if  issues  actually  made  in  the  plead- 
ings are  inserted  in  the  issues  as  made  for  trial  without  objection, 
they  will  not  be  struck  out  on  motion  for  mere  indefiniteness  of 
time  and  place.  Strong  v.  Strong,  1  Abb.  N.  S.  233  ;  S.  C,  3 
Rob.  675  ;  4  id.  621. 


CHAPTER  XV. 

SUPPLEMENTAL  AND  CEOSS-PLEADINGS. 

ARTICLE  L 

STTPPLEMEISTTAL  PLEADHSTOS. 

Section  1.  When  allowed. 

a.  In  general.  There  are  two  sections  of  the  Code  which 
authorize  a  supplemental  pleading.  The  most  general  of  these 
two  sections  is  section  177,  which  provides  that  the  plaintiff  and 
defendant  respectively  may  be  allowed  on  motion,  to  make  a 
supplemental  complaint,  answer  or  reply,  alleging  facts  material 
to  the  case,  occurring  after  the  former  complaint,  answer  or  reply, 
or  of  which  the  party  was  ignorant  when  his  former  pleading 
was  made.  It  further  provides  that  either  party  may,  by  leave 
of  the  court,  in  any  pending  or  future  action,  set  up,  by  a  sup- 
plemental pleading,  the  judgment  or  decree  of  any  court  of 
competent  jurisdiction,  rendered  since  the  commencement  of 
such  action,  determining  the  matters  in  controversy  in  said 
action  or  any  part  thereof. 

These  general  provisions  include  the  class  of  cases  provided 
for  by  section  121  of  the  Code,  which  authorizes  the  revivor  of 
an  action  on  a  supplemental  complaint,  after  a  year  has  elapsed 
from  the  death,  marriage  or  other  disability  of  a  party,  and,  also, 
the  revivor  of  a  judgment  in  the  same  manner,  and  after  the 
same  lapse  of  time,  where  such  judgment  was  recovered  for  the 
possession  of  real  property,  and  the  party  recovering  it  has  died 
'  subsequent  to  such  recovery. 

J.  Facts  unJcnovm^  or  occurring  swbsequent  to  former  plead- 
ing. Whenever  a  plaintiff  or  defendant,  in  any  action,  becomes 
informed  of  certain  facts  material  to  his  case,  which  have 
occurred  after  the  service  of  his  complaint,  answer  or  reply,  or 
of  which  he  was  ignorant  when  his  former  pleading  was  made, 
he  should  apply  to  the  court  for  leave  to  serve  a  supplemental 
pleading,  in  which  to  present  these  newly  discovered  fa<5ts. 
Code,  §  177.  Supplemental  pleadings  in  such  cases  are  not  only 
allowable  but  indispensable,  as  such  newly  discovered  facts 
cannot  be  inserted  in  the  pleadings  by  amendment  Amend- 
ments to  a  pleading  can  only  relate,  properly,  to  the  time  when 
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the  original  pleading  was  made,  and  can  only  state  facts  in 
existence  at  that  time.  To  introduce  matters  occurring  sub- 
sequent to  that  date  would  render  the  record  incongruous. 
Horvfager  v.  Hm^vfager^  6  How.  13 ;  S.  C,  1  Code  R.  N.  S. 
181 ;  BecJc  v.  Stephanie  9  How.  193 ;  Droug7d  v.  Curtiss^  8  id. 
66  ;  Hendricks  v.  Decker ^  35  Barb.  298 ;  Radley  v.  Houghtaling^ 
4  How.  251 ;  Sage  v.  MosJier^  17  id.  367 ;  Lampson  v.  McQueeUy 
15  id.  345  ;  Hoyt  v.  Sheldon,  4  Abb.  59  ;  S.  C,  6  Duer,  661. 

A  supplemental  complaint  is  the  only  means,  by  which  an 
action  can  be  revived  or  continued,  by  or  against  the  representa- 
tives or  successors  in  interest  of  a  deceased  party,  where  more 
than  a  year  has  elapsed  since  the  death  of  the  party.  Barns- 
dorffy.  Lordj  41  Barb.  211 ;  S.  C,  17  Abb.  168 ;  ,Coon  v.  Knapp^ 
13  How.  175  ;  Greene  v.  Bates,  7  id.  296 )  Code,  §  121. 

So  a  supplemental  complaint  is  the  only  means,  by  which  a 
judgment  recovered  in  an  action,  for  the  recovery  of  the  pos- 
session of  real  property,  may  be  revived  by  the  successor  in 
interest  in  such  property,  where  the  party  recovering  such  judg- 
ment has  died  subsequent  to  its  recovery,  and  where  more  than 
a  year  has  elapsed  since  his  death.    Code,  §  121. 

So,  where  after  the  service  of  an  answer,  setting  up  the  pen- 
dency of  another  action,  judgment  is  rendered  therein,  a 
supplemental  answer  is  the  proper,  if  not  the  only  method  of 
alleging  such  judgment.    Hendricks  v.  Decker^  35  Barb.  298. 

In  the  same  manner,  the  court  may  allow  the  defendant,  in  an 
action  for  a  divorce,  to  file  a  supplemental  answer,  at  any  time 
before  trial,  when  it  is  sought  to  allege  adulteiy  on  the  part  of 
the  plaintiff,  discovered  after  issue  joined.  Strong  v.  Strong,  28 
How.  432 ;  S.  C,  3  Rob.  669.  So  a  defendant,  in  a  creditor's 
suit,  may  set  up  his  discharge  in  bankruptcy  in  a  supplemental 
answer.  See  Lyon  v.  Isett,  11  Abb.  N.  S.  353  ;  S.  C,  42  How. 
155  ;  Stewart  v.  Isidor,  5  Abb.  N.  S.  68.  So,  in  a  similar  action, 
a  plaintiff  may  allege,  in  a  supplemental  complaint,  the  fact 
that  the  debtor  has  acquired  property  subsequent  to  •the  com- 
mencement of  the  action.  Eager  v.  Price,  2  Paige,  333.  And, 
in  general,  a  supplemental  pleading  is  the  only  proper  method 
of  presenting  facts  occurring  during  the  pendency  of  the  action. 
Horvfager  v.  Hornfager,  6  How.  13  ;  S.  C,  1  Code  R.  N.  S.  181 ; 
Hope  V.  Brinckerhoff,  4  Edw.  Ch.  660 ;  Hoyt  v.  Sheldon,  4 
Abb.  59  ;  S.  C,  6  Duer,  661 ;  Ormshee  v.  Brown,  50  Barb.  436. 

It  was  a  well-settled  rule  in  equity  that  leave  to  file  a  supple- 
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mental  complaint  was  never  granted,  where  the  object  could 
be  a<5complished  by  amendment,  and  the  same  rule  has  been 
adopted  under  the  Code.  McMahon  v.  Allen^  3  Abb.  89  ;  S. 
C,  1  Hilt.  103.  So,  although  it  is  almost  a  matter  of  course  to 
allow  a  supplemental  complaint  to  be  filed  if  the  application  is 
promptly  made,  and  as  soon  as  the  necessity  is  ascertained,  yet, 
it  cannot  be  allowed  for  the  purpose  of  setting  up  facts  existing 
and  known  to  the  pleader,  when  the  original  pleading  was  served. 
Sage  v.  Mosher^  17  How.  867 ;  McMahon  v.  Allen^  3  Abb.  89  ; 
S.  C,  1  Hilt.  103  ;  Houghton  v.  Skinner j  5  How.  420. 

And,  in  all  cases,  an  application  to  file  a  supplemental  plead- 
ing will  be  denied  with  costs,  where  it  appears  that  there  is 
another  suit  pending  between  the  same  parties  for  the  same  object, 
and  having  the  same  precise  end  in  view.  Sage  v.  Mosher^  17 
How.  867. 

Section  2.  Application  for  leave  to  file  supplemental  pleading. 

a.  When  necessary.  The  language  of  the  Code,  in  authorizing 
the  plaintiff  or  defendant  to  serve  a  supplemental  complaint^ 
answer  or  reply,  impliedly  prohibits  the  pleader  from  serving 
the  supplemental  pleading  in  any  case  without  first  obtaining  the 
leave  of  the  court.  Code,  §  177.  The  section,  from  which  the 
general  authority  to  serve  a  supplemental  pleading  is  derived, 
restricts  that  authority,  by  providing  that  such  pleading  ''may 
be  allowed  on  motion'*  and  "by  leave  of  court."  Code,  §  177. 
It  is  clear  that,  under  the  authority  of  this  section,  no  supple- 
mental pleading  can  be  served  without  leave  of  court  first 
obtained  on  an  application  made  in  the  usual  form. 

But  where  the  object  of  the  supplemental  complaint  is  to 
revive  an  action,  under  section  121  of  the  Code,  it  is  unnecessary 
and  improper  to  apply  to  the  court,  by  motion,  for  leave  to  serve 
the  pleading.  The  filing  of  a  supplemental  complaint,  for  the 
purpose  of  reviving  an  action,  is  a  matter  of  right.  Matter  of 
Bornsd/yrff  v.  L(yrd,  41  Barb.  211 ;  S.  C,  17  Abb.  168 ;  Roach 
v.  La  Farge^  43  Barb.  616 ;  S.  C,  19  Abb.  67.  See  Johnson  v. 
WiUiamSy  2  id.  229 ;  Palmer  v.  Murray^  18  How.  545 ;  Eager 
V.  PricCy  2  Paige,  333 ;  Msk  v.  Albariy  &  Susquehanna  H.  H. 
Co.^  8  Abb.  N.  S.  309.  It  is  clear  that  an  application  must  be 
made  to  the  court  for  leave  to  file  a  supplemental  pleading  in 
every  case  not  falling  under  section  121  of  the  Code.  Medbury 
V.  Svoan,  46  N.  Y.  (1  Sick.)  200.. 

The  application  will  be  granted  almost  as  a  matter  of  course  if 
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made  promptly  and  in  a  case  within  the  terms  of  the  Cfode. 
Sage  y.  Mosher,  17  How.  867 ;   Palmer  v.  Murray^  18  id.  546. 

h.  Application^  how  made.  It  is  a  general  rule  that  a  supple- 
mental complaint  cannot  be  filed  without  a.  previous  order  of  the 
court  giving  permission.  In  ordinary  cases,  the  defendant  is 
not  entitled  to  notice  of  the  application  for  such  order.  Notice 
of  the  motion  is  necessary  only  where  the  complainant  asks  for 
a  preliminary  injunction,  or  some  other  special  relief  upon  the 
matter  of  the  supplemental  pleading,  previous  to  the  time  for  the 
appearance  of  the  defendant  thereto.  The  court  may  direct 
notice  to  be  given,  but  such  is  not  the  usual  practice  where  noth- 
ing but  leave  to  file  the  supplemental  complaint  is  sought.  On 
the  ex  parte  application,  the  court  examines  the  question  only 
so  far  as  to  see  that  the  privilege  is  not  abused  for  the  purposes 
of  delay  and  vexation  to  the  defendant.  It  does  not  try  the 
cause  upon  such  an  application,  but  leaves  the  defendant,  as  a 
general  rule,  to  liis  remedy  by  demurrer,  if  the  complaint  is  filed 
without  sufficient  grounds.  JF^isk  v.  Albany  <fe  Susquehanna 
R.  H.  Co.,  8  Abb.  N.  S.  309  /■  Lyon  v.  Isett,  42  How.  165 ;  S.  C, 
11  Abb.  N.  S.  363 ;  Palmer  v.  Murray,  18  How.  546  ;  Lavyrence 
V.  Bolton,  3  Paige,  294 ;  Eager  v.  Price,  2  id.  333.  See  OarTier 
V.  Hannah,  6  Duer,  262. 

0.  Application,  when  made.  An  application  for  leave  to  file  a 
supplemental  pleading  should  be  made  promptly  and  as  soon  as 
its  necessity  is  ascertained.  On  such  an  application,  it  will  be 
allowed  almost  as  a  matter  of  course.  Sage  v.  Mosher,  17  How. 
367  ;  Lyon  v.  Isett,  11  Abb.  N.  S.  353  ;  S.  C,  42  How.  155.  But 
it  is  not  a  matter  of  course  to  allow  a  party,  after  he  has  gone  to 
trial  or  hearing,  and  failed  in  his  cause,  to  file  a  supplemental 
complaint  to  remedy  defects  before  known,  or  bring  in  other 
parties  or  matters  to  sustain  his  suit.  It  is  in  the  discretion  of 
the  court  to  grant  or  deny  the  application  where  the  party  apply- 
ing has  been  guilty  of  laches.  Medbury  v.  Swan,  46  N.  Y.  (I 
Sick.)  200.  If  the  order  is  granted,  where  the  moving  party  has 
been  guilty  of  unreasonable  delay  in  making  the  application, 
such  terms  will  be  imposed  as  will  fuUy  protect  the  rights  of 
the  adverse  party.  Sage  v.  Mosher,  17  How.  367 ;  Morel  v. 
OareUy,  16  Abb.  269  ;  Hoyt  v.  Sheldon,  4  id.  59 ;  S.  C,  6  Duer, 
661.  The  application  cannot  properly  be  made  or  leave  granted 
at  the  trial.  Garner  v.  Hannah^  6  Duer,  262 ;  Lyon  v.  Isett^ 
42  How.  165  ;  S.  C*,  11  Abb.  N.  S.  363. 
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d.  Application^  where  made.  An  application  for  leave  to  file 
a  supplemental  pleading  can  be  granted  only  by  the  courts  on 
motion.  As  the  motion  cannot  be  heard  at  the  trial,  section  272 
of  the  Code,  which  confers  upon  referees  the  same  power  to 
allow  amendments  to  any  pleading,  and  to  the  summons,  as  the 
court  possesses  upon  the  trials  does  not  apply  to  the  allowance 
of  a  supplemental  pleading.  Lyon  v.  Isetb^  11  Abb.  N.  S.  353  ; 
S.  C,  42  How.  155. 

e.  On  what  papers  to  apply.  The  motion  for  leave  to  file  a 
supplemental  pleading  should  be  made  on  the  pleadings  in  the 
original  action,  and  any  affidavit  showing  when  or  at  what  stage 
of  the  action  the  matter  sought  to  be  set  up  in  the  pleading 
was  discovered.  The  proposed  pleading  should  be  exhibited  on 
the  application,  in  order  that  the  court  may  judge  of  its 
sufficiency  and  its  consistency  with  the  first  pleading.  See  Eoff- 
Tnan  v.  Hoffman^  35  How.  384  ;  Slauson  v.  Englehart  34  Barb. 
198 ;  McCuZlough  v.  Colby ^  4  Bosw.  603 ;  Buchanan  v.  Gomstockj 
57  Barb.  582 ;  Wattson  v.  Thibou,  17  Abb.  184. 

Section  3.  What  may  be  alleged  in  a  snpplemental  pleading. 

a.  Must  be  in  aid  of  original  pleading.  It  is  a  well-settled 
rule  of  pleading  that  the  matter  of  a  supplemental  complaint  or 
answer  must  be  consistent  with,  and  in  aid  of,  the  case  made  by 
the  original  pleading ;  and  that  it  cannot  make  a  new  and  dif- 
ferent case.  Wattson  v.  Thibou^  17  Abb.  184 ;  Buchanan  v. 
ComstocTc^  57  Barb.  582 ;  Slauson  v.  Engleharty  34  id.  198 ; 
Dann  v.  BaJcer^  12  How.  521.  Thus,  the  plaintiff  cannot,  by  a 
supplemental  complaint,  change  the  action  in  its  entire  scope 
and  purpose,  by  bringing  in  and  substituting  a  new  controversy, 
a  new  and  independent  cause  of  action,  springing  out  of  a  trans- 
action occurring  since  the  commencement  of  the  action,  and  upon 
which  a  judgment  can  be  rendered  without  reference  to  the 
original  complaint.  Buchanan  v.  Comstock^  57  Barb.  582 ; 
Miln^er  v.  Milner^  2  Edw.  Ch.  114.  Neither  can  the  defendant, 
in  a  supplemental  answer,  introduce  avennents  contradicting  the 
statements  of  his  first  answer.  Slauson  v.  Engleharty  34 
Barb.  198. 

So,  in  an  action  of  divorce,  the  defendant  may,  by  a  supple- 
mental answer,  allege  adultery  on  the  part  of  the  plaintiff,  dis- 
covered after  issue  joined,  as  the  courts  will  favor  any  valid 
defense  to  an  action  which  seeks  to  dissolve  the  marriage  pon- 
tract.    Strong  v.  Strong,  28  How.  43?;  S.  C,  3  Kob.  669.     But 
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the  plaintiflf,  in  an  action  for  a  limited  divorce,  cannot  file  a  sup- 
plemental complaint  alleging  adultery,  and  thereby  change  the 
action  to  one  for  absolute  divorce.  Hoffman  v.  Hoffman^  35 
How.  384. 

h.  Cannot  cure  defective  pleading.  Allegations  of  facts,  essential 
to  a  cause  of  action,  and  occurring  after  the  service  of  the  sum- 
mons and  complaint,  cannot  be  set  up  by  a  supplemental  com- 
plaint, for  the  sole  purpose  of  curing  a  fatal  defect  in  the  original 
pleading.  When  all  the  facts  elated  in .  a  complaint,  assuming 
them  to  be  true,  will  not  entitle  the  plaintiff  to  any  relief,  he 
cannot,  by  filing  a  supplemental  complaint,  founded  upon  mat- 
ters which  have  subsequently  taken  place,  sustain  the  proceeding 
originally  commenced.  McGoUough  v.  Colby^  4  Bosw.  603  ; 
Candler  v.  Pettit^  1  Paige,  168  ;  Stilwell  v.  Van  Epps^  id.  615. 
But,  where  the  original  complaint  was  sufficient  to  entitle  the 
plaintiff  to  one  kind  of  relief,  and  facts  subsequently  occur 
which  entitle  him  to  other  or  more  extensive  relief,  he  may  have 
such  relief  by  setting  out  such  new  matter  in  the  form  of  a  sup- 
plemental complaint.  Candl^er  v.  Pettity  1  Paige,  168  ;  JSias- 
hrouck  V.  Shuster^  4  Barb.  285  ;  BostwicTc  v.  Menck^  8  Abb.  M. 
S.  169. 

c.  Alleging  former  proceedings.  A  supplemental  complaint 
should  state  the  priginal  complahit  and  the  proceedings  thereon, 
although  it  may  not  be  strictly  necessary  to  set  out  at  length  the 
allegations  of  the  original  pleading.  See  Johnson  v.  Snyder ^  7 
How.  395.  It  should  also  set  out  the  event  rendering  a  resort  to 
supplemental  pleading  necessary.  Thus,  the  office  of  a  supple- 
mental complaint,  in  the  case  of  the  death  of  a  party  to  the 
action,  would  be  to  state  the  death  of  the  party,  the  appointment 
of  his  personal  representatives,  in  addition  to  the  statement  of 
the  commencement  of  the  action,  and  of  the  allegations  of  the 
complaint,  and  the  proceedings  had  in  the  action.  AUen  v. 
Walter, 10  Abb.  379. 

Section  4.  Effect  of  supplemental  pleading. 

a.  Jielation  to  previous  pleadings.  A  supplemental  com- 
plaint, under  section  177  of  the  Code,  is  not  a  substitute  for  the 
original  complaint,  by  which  such  former  pleading  is  superseded ; 
but  it  is  a  further  complaint,  and  assumes  that  the  original  com- 
plaint is  to  stand.  Dann  v.  Baker,  12  How.  521.  The  same 
rule  applies  to  supplemental  answers.  Medbury  v.  Swan^ 
46  N.  Y.  (1  Sick.)  200.     Slauson  v.  BngleJiart^  34  Barb.  198 ; 
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Bate  V.  FeUowes^  4  Bosw.  638 ;  Brovm  v.  Richardson^  4  Rob. 
603.  The  court  may,  however,  prescribe  what  relation  shall 
exist  between  the  original  and  the  supplemental  pleading,  and 
may  change  the  eflFect  of  the  pleadings  accordingly.  Under 
the  former  practice,  if  any  matter  of  defense  had  arisen  since 
issue  was  joined  in  the  cause,  such  as  payment,  a  release  by 
the  plaintiff,  the  discharge  of  the  defendant  under  an  insolvent 
or  bankrupt  law,  or  a  submission  to  arbitration  followed  by 
an  award,  the  defendant  might  plead  such  matters  puis  darrein 
continuance.  Where  this  plea  set  up  new  matter  in  defense  of 
the  action,  and  not  going  to  the  plaintiff's  remedy,  merely,  it 
waived  the  former  plea.  Under  the  present  practice,  although 
the  putting  in  of  a  supplemental  answer  does  not,  of  itself,  waive 
the  former  answer,  yet,  where  the  matter  sought  to  be  introduced 
thereby  would,  before  the  Code,  have  required  a  plea  puis 
darrein  continuance^  which  would  have  waived  such  former 
answer,  the  court  may,  where  the  new  defense  is  of  doubtful 
sufficiency  and  of  doubtful  equity,  require  the  defendant  to 
waive  his  former  answer,  and  rest  solely  on  such  new  matter,  as 
a  condition  of  granting  leave  to  file  such  supplemental  answer. 
Bate  V.  FeUowes^  4  Bosw.  638.  But  unless  the  court,  in  this 
manner,  compels  the  party  applying  for  leave  to  file  a  supple- 
mental pleading,  to  elect  to  substitute  it  in  the  place  of  the 
previous  one,  both  pleadings  will  remain.  Brovm  v.  Richardson^ 
4  Rob.  603 ;  Slauson  Englehart,  34  Barb.  198. 

Where  a  supplemental  complaint  is  made  after  answer,  the 
answer  is  not,  as  in  case  of  an  amendment  after  answer,  at 
an  end;  but  remains  in  full  force,  and  preserves  the  issues 
made  by  it.  No  further  answer  is  required  to  the  original 
pleading,  but  only  to  the  supplemental  matter  pleaded.  The 
defendant,  in  such  cases,  is  not,  as  a  general  rule,  allowed  to 
answer  anew  the  original  complaint,  in  addition  to  answering 
the  supplemental  complaint,  without  special  permission.  If 
further  answer  to  the  original  complaint  is  necessary,  leave  to 
amend  should  be  applied  for,  when  the  other  party  can  be  heard, 
and  the  court,  if  the  motion  is  granted,  can  impose  such  terms 
as  may  be  just.    Dann  v.  Baker ^  12  How.  521. 

6.  Effect  on  previous  proceedings.    The  Code  provides  that 

either  party  may,  by  leave  of  the  court,  in  any  pending  or  future 

action,  set  up,  by  a  supplemental  pleading,  the  judgment  or 

decree  of  any  court  of  competent  jurisdiction,  rendered  since 
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the  commencement  of  such  action,  determining  the  matters  in 
controversy  in  said  action,  or  any  part  thereof,  and,  if  said  judg- 
ment be  set  up  by  the  plaintiff,  the  same  shall  be  without  preju- 
dice to  any  provisional  remedy  theretofore  issued,  or  other  pro- 
ceedings had  in  said  action  on  his  behalf.    Code,  §  177. 

c.  Effect  on  future  proceedings.  After  issue  has  been  joined, 
upon  the  supplemental  pleadings,  the  original  and  supplemental 
suits  are  noticed  for  trial,  and  brought  to  hearing  together,  and 
one  decision  and  judgment  rendered  in  both.  If,  however,  the 
cause  has  been  brought  to  trial,  or  judgment  rendered  before 
the  event,  by  which  the  supplemental  complaint  is  rendered 
necessary,  and  issue  be  joined  on  the  supplemental  complaint, 
it  must  be  brought  to  a  hearing  alone,  or  it  may  be  heatd  with 
the  original  cause,  on  further  directions.    1  Van  Sant.  Eq.  Pr.  318. 

Section  5.  Defects  in  supplemental  pleading. 

a.  Remedies  against  error.  A  supplemental  pleading  is  gov- 
erned by  all  the  rules  applicable  to  an  original  pleading,  of  a 
similar  character,  and  it>s  defects  are  remediable  in  the  same 
manner  as  defects  in  other  pleadings.  If  it  is  insufficient  as  a 
pleading  it  is  subject  to  demurrer.  Ooddard  v.  Benson^  16  Abb- 
191,  If  it  contains  matter  that  cannot,  properly,  be  inserted  in 
a  supplemental  pleading,  such  matter  may  be  struck  out,  on 
motion.    Dann  v.  Baker ^  12  How.  621. 

Section  6.  Appeals.  An  order,  granting  or  denying  leave  to  file 
a  supplemental  pleading  is  within  the  discretion  of  the  courts 
and  is  therefore  not  appealable.  Medhury  v.  Swan^  46  N.  Y. 
(1  Sick.)  200.  See  Harrington  v.  Slade,  22  Barb.  161 ;  Guild  v. 
Parsons^  16  How.  382 ;  Cheeseman  v.  Sturgess^  19  Abb.  293. 


ARTICLE  II. 

CROSS  PLEADINGS. 

Section  1.  Gross-ploading  under  former  practice. 

a.  When  allowed.  Under  the  former  equity  practice  a  defend- 
ant desiring,  as  against  the  plaintiff,  affirmative  relief  arising 
upon  any  cross  or  counter  demand  or  claim,  was  not  allowed  to 
plead  such  matter  as  a  counter-claim,  in  his  answer,  and  demand 
affirmative  relief,  but  was  compelled  to  resort  to  a  cross-bill  for 
this  purpose. 

So,  when  a  question  arose  between  two  defendants  to  a  bill 
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growing  out  of  or  connected  with  the  transactions  in  the  original 
suit,  so  that  the  court  could  not,  under  the  original  pleadings, 
noiake  a  complete  decree  in  respect  to  every  matter  in  dispute,  it 
was  necessary  for  some  one  of  the  defendants  to  the  original  bill 
to  file  a  cross-bill  against  the  plaintiff  and  his  co-defendants,  or 
some  one  of  them,  in-order  to  bring  all  the  matters  in  contro- 
versy properly  before  the  court. 

The  cross-bill  was  generally  considered  and  used  as  a  matter 
of  defense,  and  the  original  suit  and  cross-action  as  but  one 
cause.  Field  v.  Schieffelin,  7  Johns.  Ch.  250,  252.  When  both 
causes  were  at  issue  and  ready  for  a  hearing,  the  defendant  in 
the  cross-bill  might  have  an  order  directing  them  to  be  both 
brought  on  for  hearing  together. 

& .  Form  and  contefnis  of  cross-complaiTit.  The  peculiarity  of 
a  cross-bill,  under  the  former  practice,  consisted  in  its  setting  forth 
the  original  bill,  the  proceedings  thereon,  and  the  rights  of  the 
party  exhibiting  the  bill,  which  were  necessary  to  be  made  the  , 
subject  of  cross-litigation,  or  the  ground  on  which  he  resisted  the 
claims  of  the  plaintiff  in  the  original  bill,  if  that  was  the  object 
of  the  new  bill. 

As  the  cross-bill  was  a  mere  auxiliary  to  the  original  suit,  it 
was  confined  to  the  matters  stated  in  the  original  bill,  and 
could  not  introduce  new  and  distinct  matter  not  embraced  therein. 
If  the  cross-bill  was  not  confined  to  the  matters  in  litigation  in 
the  original  suit,  but  sought  to  bring  before  the  court  other  dis- 
tinct matters  and  rights,  it  was  no  longer  regarded  as  a  cross-bill 
but  as  an  original-  suit  and  was  demilrrable.  In  other  respects, 
the  cross-bill  was  similar  to  an  ordinary  complaint. 

Seetlon  2.  Cross-pleading  under  the  Code. 

a.  Is  a  cross-complaint  aUomahle.  While  the  Code  has 
retained  such  rules  of  the  former  practice,  as  are  not  inconsistent 
with  itself,  it  has  not  dealt  thus  leniently  with  the  former  rules 
of  pleading.  Code,  §§  469,  140.  Section  140  provides  that  all 
fonns  of  pleading,  heretofore  existing  are  abolished,  and  here- 
after the  forms  of  pleading  in  civil  actions  in  courts  of  record, 
and  the  rules  by  which  the  sufficiency  of  the  pleadings  is  to  be 
determined,  are  those  prescribed  by  this  act.  The  Code,  in  the 
sections  immediately  following,  specifies  what  pleadings  may  be 
served  by  the  plaintiff  and  defendant  respectively,  and  the  timo 
in  which  each  may  be  served.    See  Code,  §§  141-155. 
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It  also  provides  for  the  service  of  a  supplemental  complaiiit^ 
answer  or  reply,  in  certain  specified  cases.    Code,  §§  177, 121. 

But  in  no  place  is  any  authority  given,  directly  or  indirectly, 
for  the  service  of  what  were  known,  under  the  former  practice,  as 
cross-pleadings.  It  would  be  difficult  to  find,  under  the  several 
sections,  saving  certain  rules  of  practice  and  statutory  proceed- 
ings, from  the  wreck  of  the  former  judicial  system  of  this  State, 
any  clause  authorizing  or  even  recognizing  any  such  pleading  as 
a  cross-complaint. 

In  several  cases  under  the  Code,  it  has  been  intimated  that 
cross-pleadings  were  necessary  to  enable  the  court,  to  grant  in  a 
single  action  the  distinct  and  adverse  prayers  for  relief,  inter- 
posed by  the  several  litigants.  See  Decker  v.  Jvdson^  16  N.  Y. 
(2  Smith)  439  (460) ;  Stephens  v.  iJaZZ,  2  Rob.  674  (676) ;  Tracj/ 
V.  New  TorJc  Steam  Faucet  Manufacturing  Co.,  1  E.  D.  Smith, 
349.  But,  nowhere  it  is  expressly  decided  that  a  resort  to  cross- 
pleadings  under  the  Code,  is  allowable  or  even  proper,  or  that 
there  could  be  in  any  case  a  failure  of  justice,  resulting  from  an 
inability  to  interpose  them. 

The  necessity,  for  a  resort  to  cross-pleadings,  has  been  removed 
by  the  Code.  The  counter-claim  authorized  by  section  150  of 
that  act,  was  intended  to  secure  to  a  defendant  all  the  relief, 
which  either  an  action  at  law  or  a  bill  in  equity,  or  a  cross-bill 
would  have  secured  on  the  same  state  of  facts.  Leavenworth  v. 
Pa^cker^  62  Barb.  132  ;  OUa^on  v.  Moeii^  2  Duer,  639  ;  Boston 
Silk  and  Woolen  Mills  v.  Bull,  37  How.  299 ;  S.  C,  6  Abb.  N. 
S.  319 ;  1  Sweeny,  359.    See  CoUyer  v.  Collins,  17  Abb.  467. 

Section  274  of  the  Code  also  provides,  that  judgment  may  be 
given  for  or  against  one  or  more  of  several  plaintiffs,  and  for  or 
against  one  or  more  of  several  defendants,  and  it  may  determine 
the  ultimate  rights  of  the  parties  on  each  side,  as  between  them- 
selves, and  it  may  grant  to  the  defendant  any  affirmative  relief 
to  which  he  may  be  entitled.  ^ 

The  relief,  however,  which  the  defendants  may  have,  as  against 
each  other,  must  be  based  upon  the  facts  in  the  litigation  of  the 
plaintiff's  claim,  and  as  a  part  of  the  adjustment  of  that  claim, 
and  not  upon  claims  with  which  the  plaintiff  has  nothing  to  do, 
and  which  are  properly  the  subject  of  an  independent  litiga- 
tion, between  such  defendants.  Kay  v.  WhittaJceTy  44  N.  Y. 
(6  Hand.)  665. 

This  was  also  the  extent  of  the  relief  which  could  be  had 
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under  a  crossibill.  OalaUan  v.  Erwin^  1  Hopk.  48;  S.  C. 
affirmed,  8  Cow.  361. 

A  distinction  must  be  made,  however,  between  what  was 
technically  known  as  a  cross-bill,  under  the  former  pra<5tice,  and 
an  in^pendent  action  between  the  parties  to  another  action, 
which,  under  the  Code,  is  frequently  called  a  cross-action.  The 
defendant  in  an  action  has  an  undoubted  right  to  bring  an 
action  against  the  plaintiff,  or  his  co-defendants,  for  such  relief 
as  he  may  be  entitled  to,  and  the  action  may,  in  such  cases,  be 
called  a.  cross-action,  and  the  complaint  therein  a  cross-com- 
plaint. But,  it  must  be  understood  that  the  action  is,  in  fact,  an 
independent  action,  and  that  the  complaint  therein  is,  in  all 
respects,  an  ordinary  pleading,  and  in  no  way  governed  or  con- 
trolled by  the  rules,  peculiar  to  what  was  formerly  known  in 
equity  as  a  cross-bill. 

These  actions,  under  the  Code,  in  the  nature  of  cross-actions, 
are  conducted,  in  all  respects,  as  if  no  other  actions  were  pending 
between  the  same  parties.  It  is  probable  that  the  plaintiff,  in  the 
cross-action  may,  on  good  cause  shown,  obtain  an  order  direct- 
ing it  to  be  tried  in  conjunction  with  the  other  action  in  which  he 
is  defendant,  and  that  judgment  be  entered  in  both  actions 
simultaneously.  •  The  Code,  however,  furnishes  no  special 
authority  for  any  such  procedure. 


CHAPTER  XVI. 

EEMEDIES  AGAINST  DEFECTIVE  PLEADINOa 

ARTICLE  I. 

UKAUTHOEIZED  PLEADINGS. 

Section  1.  What  are  nnanthorlzed  pleadings. 

a.  In  general.  Any  pleading,  not  recognized  by  the  Code,  is 
clearly  nnauthorized,  as  the  Code  is  now  the  sole  anthority  for 
pleading.  So,  also,  any  pleading' recognized  by  the  Code,  bnt 
employed  in  a  case  not  provided  for  by  that  act,  is  equally 
unauthorized.  See  Putnam  v.  Be  Forest,  8  How.  146  ;  JHcTU- 
myer  v.  HasTcins,  9  id.  481  ;  Devlin  v.  Bemns,  22  id.  290. 

Section  2.  Remedy  against  nnauthorized  pleading. 

a.  In  general.  The  remedy  against  a  pleading  which  is  clearly 
unauthorized,  as  a  reply  to  an  answer  where  no  reply  is  required, 
is,  by  motion,  to  set  aside  or  strike  out  the  unnecessary  plead- 
ing. Perkins  v.  Farnham^  10  How.  120 ;  OiVbert  v.  Cram^  12 
id.  455  ;  Putnam  v.  DeForest,  8  id.  146 ;  RicMviyer  v.  HaskinSj 
9  id.  481 ;  Devlin  v.  Bevins,  22  id.  290. 

ARTICLE  11. 

IBBELEYAKT   AND  BEDUNDAKT  PLEADINGS. 

Section  1.  What  pleadings  are  irrelevant. 

a.  In  general.  Any  matter  in  a  pleading  is  irrelevant  which 
has  no  bearing  on  the  question  in  dispute,  does  not  affect  the 
subject-matter  of  the  controversy,  and  can,  in  no  way,  assist  or 
affect  the  decision  of  the  court.  Fdbhricotti  v.  Launitz^  3  Sandf. 
743  ;  S.  C,  1  Code  R.  N.  S.  121  ;  Lee  Bank  v.  Kitching,  7  Bosw. 
664  ;  S.  C,  11  Abb.  435  ;  Cahill  v.  Palmer,  17  Abb.  196.  Tlius, 
as  a  genei*al  rule,  any  allegation  in  a  complaint  which  does  not 
aid  in  constituting  a  cause  of  action,  or  any  allegation  in  an 
answer  which  does  not  constitute  a  defense  or  counter-claim,  is 
irrelevant.  Sellar  v.  Sage,  12  How.  531  ;  13  id.  230  ;  MoffoM  v. 
Prait,  12  id.  48  ;  Lee  v.  Elias,  3  Sandf.  736  ;  S.  C,  1  Code  R. 
N.  S.  116  ;  Oassett  v.  Crocker,  10  Abb.  133 ;  Kurtz  v.  McOuire^ 
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6  Duer,  660  ;  .Oould  v.  Williams^  9  How.  51.  Under  this  rule  tlie 
question  as  to  the  relevancy  of  any  allegation  of  a  pleading, 
depends  upon  the  answer  to  the  question,  can  the  matter 
alleged,  in  any  aspect  of  the  case  made  by  the  pleading,  become 
material  ?  If  it  cannot,  such  matter  is  clearly  irrelevant.  .  Cahill 
V.  Palmer^  17  Abb.  196  ;  IngersoU  v.  Ingersoll^  1  Code  B.  102 ; 
AveriU  v.  Taylor,  5  How.  476 ;  S.  C,  1  Code  R.  N.  S.  213. 

But  an  allegation  may  not  be  essential  to  a  cause  of  action, 
and  yet  not  be  immaterial  or  irrelevant.  Thus,  any  allegation 
which  affects  the  question  of  damages,  is  material  and  relevant. 

Boot  V.  Foster,  9  How.  37 ;  Molony  v.  Dows,  15  id.  261.  The 
same  rule  applies  to  any  allegation,  affecting  the  question  of 
costs.  Van  Jiensselaer  v.  Brice,  4  Paige,  174 ;  Martin  v. 
Kanouse,  2  Abb.  330 ;  Howard  v.  Tiffany.  3  Sandf.  695 ;  S.  Ci| 

1  Code  R.  N.  S.  99.  But,  the  fact  that  allegations  in  the  com- 
plaint tend  to  show  that  the  plaintiff  is  entitled  to  a  provisional 
remedy,  such  as  an  arrest,  will  not  make  such  allegations  relevant^ 
as  they  have  no  place  in  pleadings,  if  not  identical  with  the  cause 
of  action.  Lee  v.  Mias,  3  Sandf.,  736 ;  S.  C,  1  Code  B.  N.  S. 
116 ;  Putnam  v.  Putnam,  2  Code  R.  64. 

A  statement  of  a  cause  of  action  or  a  defense  which  would  be 
valid,  if  properly  pleaded  and  proved,  will  not  become  irrelevant 
by  reason  of  defects  in  form.  Doran  v.  IHnsmore,  20  How.  503 ; 
S.  C,  33  Barb.  86  ;  Strumr  v.  Ocean  Ins.  Co.,  9  Abb.  23 ;  S.  C, 

2  Hilt.  475 ;  Alfred  v.  WaOcins,  1  Code  R.  N.  S.  343.  Where 
facts  are  so  stated  in  a  pleading  as  to  leave  it  doubtful  whether 
tliey  are  intended  to  constitute  one  or  more  causes  of  action  or 
defenses,  the  party  against  whom  they  are  pleaded  is  at  liberty  to 
treat  the  pleading  as  setting  up  but  one  cause  of  action  or 
defense,  and  to  treat  every  allegation  not  essential  to  a  single 
action  or  defense  as  irrelevant.     Waller  v.  Baskan,  12  How.  28. 

J.  WJien  an  entire  pleading  is  irrelevant.  It  was  a  rule  of 
practice,  prior  to  the  amendment  of  the  Code  in  1851,  that  an 
entire  cause  of  action  or  defense  could  not  be  treated  as  irrele- 
vant. Benedict  v.  Dalce^  6  How.  352 ;  Fabbricotti  v.  Launitz^  3 
Sandf.  743  ;  1  Code  R.  N.  S.  121 ;  Mchols  v.  Jones,  6  How.  355, 

As  applied  to  a  complaint  or  to  a  reply,  this  rnle  is,  undoubt- 
edly, still  in  force ;  but,  by  the  amendment  of  section  152,  in  1851 , 
this  ruU  is  rendered  inapplicable  to  an  answer  or  defense. 
Under  this  section,  as  amended,  an  answer  alleging  matter,  either 
as  a  total  or  partial  defense  palpably  foreign,  inapplicable  and 


480    BEMEDIES  AGAINST  DEFECTIVE  PLEADINGS. 

When  an  entire  pleading  is  irrelevant  —  What  are  redundant  pleadings. 

impertinent  to  the  cause  of  action,  may  be  stricken  out  as  irrele- 
vant. Thompsons,  Brie  M.  R.  Co.^  45  K  Y.  (6  Hand.)  468; 
lAW^ohn  V.  Greeley,  22  How.  346 ;  S.  C,  13  Abb.  311 ;  Harlow 
V.  Hamilton^  6  How.  475  ;  Van  BenscTioten  v.  Taple,  13  id.  97 ; 
Lee  Bank  v.  Kitching,  11  Abb.  436 ;  S.  C,  7  Bosw.  664 ;  Fleury 
V.  Roget,  6  Sandf.  646  ;  S.  C,  9  How.  216  ;  Kicrtz  v.  McOuire, 
6  Duer,  660. 

An  entire  answer,  to  be  irrelevant,  must  be  not  applicable  or 
pertinent  to  the  cause  of  action  alleged  and  not  necessary  to  sup- 
port any  defense,  in  whole  or  in  part,  to  the  action ;  as,  for 
example,  a  bankrupt's  discharge  in  an  action  of  slander.  lAt- 
ttejohn  V.  Oreeley,  22  How.  345;  S.  C,  13  Abb.  311 ;  Harlow  v. 
Hamilton,  6  How.  476  ;  Lee  Bank  v.  Kitching,  11  Abb.  435 ;  S. 
O!,  7  Bosw.  664.  New  matter  in  an  answer  which,  although  it 
may  constitute  a  good  cause  of  action,  is  palpably  no  defense, 
either  total  or  partial,  nor  a  counter-claim,  as  defined  by  the 
Code,  may  be  struck  out,  on  motion,  as  an  irrelevant  defense. 
Kurtz  V.  McOuire,  5  Duer,  660.  See  Carpenter  v.*  Belt,  1  Rob. 
711 ;  S.  C,  19  Abb.  258 ;  Collins  v.  Snau,  7  Rob.  94.  But  in  all 
cases,  to  authorize  the  striking  out  of  an  answer  or  defense,  on 
motion,  as  irrelevant,  the  irrelevancy  must  be  palpable  and  clear, 
and  not  require  argument  to  establish  it.  If  a  question  is  to  be 
presented  for  argument,  requiring  consideration,  it  should  be 
done  by  demurrer.  LittlcQoTin  v.  Oreeley,  22  How.  345  ;  S.  C, 
13  Abb.  311.  A  counter-claim  cannot  be  stricken  out  as  irrele- 
vant, under  section  166  of  the  Code.  A  defect  must  be  reached 
by  motion  or  demurrer.  Fettrech  v.  McKay,  4!7  N.  Y.  (2  Sick.) 
427;  S.  C,  11  Abb.  N.  S.  453. 

Section  2.  What  are  redundant  pleadings. 

a.  In  general.  Section  160,  of  the  Code,  provides  a  general 
remedy  against  irrelevant  and  redundant  pleading,  but,  although 
the  terms  "irrelevant"  and  ''redundant"  are  there  used  in  the 
same  connection,  and  are  both  applied  to  matter  which  may  be 
struck  out,  on  motion,  in  precisely  the  same  manner,  it  does  not 
follow  that  the  terms  are  synonymous.  Matter  which  is  irrele- 
vant is  also  redundant,  but  the  converse  is,  by  no  means,  true. 
A  needless  repetition  of  material  averments  is  redundancy, 
although  the  facts  averred,  so  far  from  being  irrelevant,,  may 
constitute  the  whole  cause  of  action.  Bowman  v.  Sheldon,  5 
Sandf.  667 ;  S.  C,  10  N.  Y.  Leg.  Obs.  339  ;  Clouglt  v.  Murray, 
19  Abb.  97. 
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By  redundant  matter  is  to  be  understood  all  matter  imperti- 
nently or  unnecessarily  inserted,  in  stating  a  cause  of  action  in 
the  complaint,  or  a  defense  in  the  answer.  FasTiacht  v.  Stehn^ 
63  Barb.  650 ;  S.  C,  5  Abb.  N.  S.  338.  Redundancy,  as  the  term 
is  used  in  the  Code,  refers  to  superfluous  matter,  incorporated  in 
a  pleading,  and  not  to  an  entire  cause  of  action  or  defense.  It 
is  a  defect  which  goes  to  a  part  rather  than  to  an  entire  pleading. 
Nichols  V.  Jones^  6  How.  355. 

A  single  sentence,  which  is  unnecessarily  inserted  in  a  plead- 
ing, will  render  it  redundant,  although  it  cannot,  by  any  possi- 
bility, prejudice  the  adverse  party,  or  embarrass  him  in  plead- 
ing. Warner  v.  Nelligar^  12  Ho^w.'  402 ;  ClarTc  v.  Harwood^  8 
id.  470 ;  Williams  v.  Hayes,  5  id.  470  ;  S.  C,  1  Code  R.  N.  S.  148. 

So,  mere  matters  of  evidence,  inserted  in  a  pleading,  will 
render  it  objectionably  redundant.  Host  v.  Harris,  12  Abb. 
446 ;  Radde  v.  Ruckgaher,  3  Duer,  684 ;  Knowles  v.  Oee,  4 
How.  317 ;  S,  C,  3  Code  R.  31 ;  8  Barb.  300. 

But  it  is  not  every  unnecessary  expression  or  redundant  sen- 
tence which  will  be  expunged  on  motion.  Williams  v.  Hayes, 
5  How.  470  ;  S.  C,  1  Code  N.  S.  148 ;  ClarJcY.  Harwood,  8  How. 
470.  But  where  entire  statements  are  introduced,  upon  which 
no  material  issue  can  be  taken,  the  opposite  party  may  be 
aggrieved  by  allowing  them  to  remain  in  the  pleading.  If 
inserted  in  a  complaint,  and  if  not  answered,  it  may  be  claimed 
that  such  allegations  are  admitted  ;  and,  if  denied,  the  record  is 
embarrassed  with  immaterial  issues.  In  all  such  cases,  it  is  the 
right  of  the  adverse  party  to  have  the  matter,  improperly  inserted 
in  the  pleading,  removed,  so  that  the  record,  when  complete, 
shall  present  nothing  but  the  issuable  facts  in  the  case.  Williams 
V.  Hayes,  5  How.  470  ;  S.  C,  1  Code  R.  N.  S.  148.  Mere  pro- 
lixity will  not,  however,  authorize  a  motion  under  section  160  of 
the  Code.     Warrin  v.  Struller,  11  N.  Y.  Leg.  Obs.  94. 

Section  3.  Remedy  against  irrelevant  and  redundant  pleadings. 

a.  Motion  to  strike  ouL    If  irrelevant  or  redundant  matter  is 

inserted  in  a  pleading,  the  remedy  of  any  person  aggrieved 

thereby  is,  by  motion,  to  strike  out  the  objectionable  parts,  under 

section  160  of  the  Code.    Quintard  v.  Newton,  5  Rob.  72.    Or 

if  an  entire  answer  or  defense  is  palpably  foreign,  inapplicable 

and  impertinent  to  the  cause  of  action  stated  in  the  complaint, 

the  remedy  of  the  plaintiff  is,  by  motion,  to  strike  out  such 

answer  or  defense  as  irrelevant,  under  section  152  pf  the  Code. 
Vol.  II.  — 61 
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Thxmpson  v.  Erie  R.  B.  Co.,  45  N.  Y.  (6  Hand.)  468 ;  Zita^'ohn 
V.  Greeley,  22  How.  345 ;  S.  C,  13  Abb.  311 ;  Barlow  v.  Bdmilton, 
6  How.  475 ;  Van  BenscTioten  v.  Taple,  13  id.  97 ;  Lee  Bank  v. 
Kitching,  11  Abb.,  435 ;  S.  C,  7  Bosw.  664.  But  if  the  irrele- 
vancy be  not  so  palpable  and  clear  as  not  to  require  argument  to 
establish  it,  the  remedy  is  not  by  motion  under  section  152,  but 
by  demurrer  under  section  153  of  the  Code.  LUtLejohn  v.  Oreeley, 
22  How.  345 ;  S.  C,  13  Abb.  311. 

5.  Motion,  when,  made.  Motions  to  strike  out  of  any  pleading, 
matter  alleged  to  be  irrelevant  or  redundant  must  be  noticed 
before  demurring  or  answering  the  pleading,  and  within  twenty 
days  from  the  service  thereof.  Rule  28,  Sup.  Ct. ;  New  York 
Ice  Co.  V.  N(yrth  Western  Ins.  Co.,  12  Abb.  74  ;  S.  C,  21  How. 
234.  If,  after  the  motion  is  noticed,  within  the  time  prescribed 
by  the  rule  of  the  court,  and  before  such  motion  has  been  heard, 
the  moving  party  serves  an  answer  to  the  pleading,  from  which 
he  proposes  to  strike  out  certain  parts,  he  will  be  d^med  to  have 
waived  his  motion.  Ooch  v.  'Marsh,  8  How.  439.  See  Corliss  v. 
DelapUine,  2  Sandf.  680 ;  S.  C,  2  Code  R.  117.  Noticing  the 
cause  for  trial  will,  in  the  same  manner  operate  as  a  waiver  of  a 
motion  for  relief  under  section  160.  Kellogg  v.  Baker,  15  Abb. 
286  ;  Esmond  v.  Yan  BenscTioten,  5  How.  44.  So  the  obtaining 
of  an  order,  extending  the  time  to  answer,  will  supersede  a 
motion  already  noticed,  to  strike  out  portions  of  the  complaint. 
The  order  of  extension  operates  as  a  bar  to  a  future  motion, 
unless,  by  the  terms  of  the  order,  the  right  to  make  the  motion, 
already  noticed,  is  reserved.  Marry  v.  James,  34  How.  238 ; 
Bowman  v.  Sheldon,  5  Sandf.  657;  S.  C,  ION.  Y.  Leg.  Obs. 
339 ;  Miln  v.  Vose,  4  Sandf.  660.  See  Garrison  v.  Carr,  34 
How.  187  ;  S.  C,  3  Abb.  N.  S.  266.  A  stipulation,  extending  the 
time  for  a  party  to  plead,  and  to  make  such  application  as  he 
shall  be  advised,  will  embrace  a  motion  to  strike  out  portions  of 
his  opponent's  pleadings.    Lackey  v.  Vanderhilt,  10  How.  155. 

After  an  amended  pleading  has  been  served  upon  a  party  he 
has  twenty  days  after  such  service  in  which  to  move  to  correct 
the  pleading,  unless  the  right  to  move  has  been  otherwise  waived. 
See  Walker  v.  Granite  Bank,  T  Abb.  N.  S.  406  ;  Code,  §  146 ; 
Rule  28,  Sup.  Ct. 

These  rules,  however,  apply  only  to  the  time  in  which  a  motion 
must  be  made  to  strike  a  portion  of  a  pleading,  under  section  160 
of  the  Code.    A  motion  to  strike  out  an  entire  pleading,  under 
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section  152  of  the  Code,  may  be  made  at  any  time  before  trial. 
Miln  V.  Vose,  4  Sandf.  660. 

c.  On  wTiat  papers  to  7no7)e.  A  motion  to  strike  out  a  portion 
of  a  complaint,  answer  or  reply,  as  irrelevant  or  redundant,  may, 
in  most  cases,  be  made  upon  the  pleading^  alone.  No  affidavit 
is  necessary  where  the  defect  is  apparent  upon  the  face  of  the 
pleading  containing  the  objectionable  matter.  Ford  v.  MaMice, 
14  How.  91.  But"  where  it  does  not  appear  upon  the  face  of  the 
pleading  that  it  contains  irrelevant  or  redundant  matter,  as  may 
be  the  case,  where  the  defect  arises  from  the  repetition  of  the 
same  cause  of  action,  where  there  is  really  but  a  single  transac- 
tion in  question.  Lackey  v.  YanderhiU^  10  How.  165.  It  is  not 
necessary,  in  any  case,  that  the  moving  party  should  show  by 
affidavit  that  he  has  given  the  notice  within  the  time  prescribed, 
as  this  is  a  matter  of  defense.  Hoosa  v.  Saugerties  and  Wood- 
stock Turnpike  Road  Co.,  8  How.  237 ;  Barber  v.  Bennetty  4 
Sandf.  705. 

d.  Notice  of  motion.  The  notice  of  a  motion,  to  strike  out 
irrelevant  or  redundant  matter,  must  specifiy  the  ground  upon 
which  the  motion  is  made.  Bovyraan  v.  Sheldon^  5  Sandf.  657 ; 
S.  C,  10  N.  Y,  Leg.  Obs.  339.  It  is  not  sufficient  that  the  notice 
states  these  grounds  generally.  It  must  specify,  distinctly,  the 
parts  deemed  irrelevant,  as  the  court  will  not  examine  the  whole 
pleading  to  select  the  parts  to  be  removed,  but  will  confine  its 
examination  to  such  matter  as  is  specifically  pointed  out.  Blake 
V.  Bldred,  18  How.  240  ;  Benedict  v.  Dake,  6  id.  352. 

Section  4.  When  the  motion  will  he  granted. 

a.  In  general.  As  has  been  previously  stated,  the  court  will  not 
grant  a  motion  to  strike  out  irrelevant  or  redundant  matter  in 
every  case  in  which  the  moving  party  may  make  it  appear  that 
his  adversary  has  violated  the  rule  of  pleading,  which  requires 
that  the  matter  set  forth  in  a  pleading  shall  be  stated  concisely 
and  without  repetition.  It  must  appear,  in  support  of  the  motion, 
that  some  actual  injury  would  result  to  the  moving  party  if  the 
matter  sought  to  be  expunged  was  suffered  to  remain.  In  the 
words  of  the  Code,  the  moving  party  must  be  ^'aggrieved  "  by 
the  retention  of  the  redundant  or  irrelevant  matter  in  the  plead- 
ing. Williams  v.  Hayes ^  6  How.  470 ;  S.  C,  1  Code  R.  N.  S. 
148 ;  Martin  v.  Kanouse^  2  Abb.  330 ;  Malony  v.  Dows^  15 
How.  261. 

As  to  what  degree  of  injury  must  yesultJ  to  a  party,  in  conse 
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quence  of  the  defects  in  his  adversary's  pleadings,  to  entitle  hinji 
to  an  order,  striking  out  the  superfluous  matter,  is  not  clear. 
It  is  said  that  a  party  is  aggrieved  if  called  upon  to  answer  an 
irrelevant  and  redundant  statement,  and  thus  to  create  issues 
which  the  rules  of  pleading  do  not  encourage  or  sustain.  Isaac 
V.  YeUoman^  3  Abb.  464.  On  the  other  hand,  it  is  said  that 
technical  objections  should  not  be  encouraged,  and  that,  if  the 
pleadings  are  such  as  to  reasonably  notify  the  parties  in  advance 
of  what  they  are  expected  to  meet  on  the  trial,  it  is  all  that 
should  be  required.  St.  John  v.  OriffUh^  1  Abb.  39.  The  true 
rule,  probably,  lies  between  the  two  extremes.  Where  entire 
statements  are  introduced,  upon  which  no  material  issue  can  be 
taken,  the  opposite  party  may  be  ''aggrieved,"  in  the  -sense  in 
which  the  term  is  used  in  the  Code,  if  they  are  allowed  to  remain 
in  the  pleading.  It  is  the  right  of  either  party  to  cause  to  be 
struck  from  the  pleadings  of  the  opposite  party  every  immate- 
rial allegation,  which,  if  not  answered,  may  be  claimed  to  be 
admitted,  and  which,  if  denied,  will  embarrass  the  record  with 
immaterial  issues.  Williams  v.  Hayes^  5  How.  470.  But,  where 
there  is  any  doubt,  as  to  the  necessity  of  the  insertion  of  the 
matter,  sought  to  be  struck  out  as  irrelevant  or  redundant,  the 
motion  will  be  invariably  denied.  Bedell  v.  Stickles^  4  How. 
432  ;  S.  C,  3  Code  B.  105  ;  White  v.  Kidd,  4  How.  68 ;  S.  C,  2 
Code  R.  47 ;  Hynds  v.  Oriswold,  4  How.  69 ;  S.  C,  2  Code  R.  49 ; 
LiM^'ohn  v.  Greeley,  22  How.  346 ;  S.  C,  13  Abb.  311. 

If  a  party  has  made  distinct,  though  immaterial  allegations, 
and  in  a  traversable  form,  a  motion  to  strike  out  a  denial  of  the 
same,  as  irrelevant,  will  be  denied.  King  v.  Utica  Insurance 
Co.  6  How.  485.  See  Maretzek  v.  Gavldwell,  2  Rob.  715;  S.  C, 
19  Abb.  35 ;  Doran  v.  Dinsmore,  20  How.  503  ;  S.  C,  33  Barb,  86. 

So,  a  motion  to  strike  out  a  portion  of  a  pleading  will  be 
denied,  if  the  effect  of  the  motion,  if  granted,  would  be  to  leave 
the  pleading  a  mere  unintelligible  fragment,  presenting  no  issues 
capable  of  trial.  Lane  v.  OiWert,  9  How.  150  ;  Blake  v.  Eldredy 
18  id-  240.  If  it  were  allowable  for  a  party  to  specify,  in  his 
notice  of  motion,  each  allegation  of  his  opponent's  pleading, 
and  ask  that  each  be  struck  out  as  irrelevant,  a  motion,  under 
section  160  of  the  Code,  would  be,  in  effect,  a  demurrer,  or  a 
decision,  under  section  152,  of  the  Code.  lb. 

But,  where  relevant  and  irrelevant  matter  is  so  commingled  in 
a  pleading,  that  they  cannot  be  separated,  the  whole  may  be 
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struck  out  as  irrelevant.  Norton  v.  Woods^  5  Paige,  260; 
Powell  V.  Kane,  id.  265  ;  S.  C,  2  Edw.  Ch.  480. 

Section  5.  Proceedings  nnder  the  order.  Where  an  order  is 
granted,  striking  out  specified  portions  of  a  pleading,  it  is  not 
necessary  that  a  new  and  corrected  pleading  should  be  served, 
as  each  party  is  notified  by  the  order,  as  to  the  matter  so 
expunged,  and  may  correct  the  copy  of  the  pleading,  held  by 
him,  in  accordance  with  the  order.  Moss  v.  DinsTnore,  20  How. 
328 ;  S.  C,  12  Abb.  41. 

Section  6.  Effect  of  a  failure  to  move.  Where  a  defendant 
omits  to  move  to  strike  out  irrelevant  or  redundant  matter,  it 
is  assumed  that  there  is  nothing  contained  in  the  complaint, 
which  is  to  be  rejected  as  irrelevant  or  redundant^  provided  that 
it  relates  to  a  cause  of  action.  Quintard  v.  Ifewton^  5  Rob.  72. 
*By  noticing  the  cause  for  trial,  a  party  otherwise  entitied  to 
relief  under  section  160,  will  waive  his  right  thereto,  as  this  act 
will  be  construed  as  an  acceptance  of  the  iteues,  as  they  stood 
at  the  time  of  the  service  of  the  notice  of  trial.  Kellogg  v.  Baker, 
16  Abb.  286. 

ARTICLE  in. 

I]!rDEFi:NTrB  AND  UKOERTAIN  PLEADHfTG. 

Section  1.  What  pleadings  are  indefinite  and  uncertain* 

a.  In  general.  A  pleading  is  indefinite  and  uncertain  to  a 
degree  that  will  require  amendment,  when  the  precise  nature  of 
the  charge  or  defense  set  forth  therein  is  not  apparent.  Code, 
§  160.  It  is  obvious  that  no*  certain  test  can  be  given,  by  which 
to  determine  the  exact  amount  of  uncertainty  and  indefiniteness 
that  will  render  a  pleading  liable  to  compulsory  amendment. 
This  must  be  determined  in  every  case  by  the  nature  of  the 
pleading. 

A  pleading  will  be  indefinite  and  uncertain,  if  so  drawn  as  to 
leave  it  uncertain,  whether  the  plaintiff  seeks  to  recover  upon 
one,  or  upon  two  causes  of  action ;  or,  if  on  two,  if  it  fails  to 
show  how  much  is  claimed  to  be  due  on  each.  Clark  v.  Parley, 
3  Duer,  645 ;  Forsyth  v.  Edminston,  11  How.  408.  See  Dorman 
Yx  Kellam,  14  id.  184 ;  S.  C,  4  Abb.  202. 

Many  examples  of  indefinite  and  uncertain  pleading  might  be 
given,  among  which  the  following  may  be  selected,  as  best 
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calcalated  to  illustrate  the  defects  most  frequently  met  with  in 
ordinary  pleading. 

Averment  that  the  plaintiff  was  duly  appointed  receiver  (  White 
V.  Joy^  13  N.  T.  [3  Kern.]  83) ;  or  that  a  defendant  was  duly 
appointed  administrator  {JSedch  v.  King,  17  Wend.  197) ;  or  that 
an  award  was  duly  made  by  the  referees  {JSverard  v.  PatersoTiy 
6  Taunt.  625 ;  S.  C,  2  Marsh.  304) ;  or  that  an  act  was  done  in 
due  course  of  law  {Ourrie  v.  Henry ^  2*  Johns.  433) ;  or  that  a 
large  sum  was  illegally  assessed  {Heywood  v.  City  of  Bvffalo^ 
14  N.  Y.  [4  Kern.]  634) ;  or  that  an  act  was  done  according  to 
statute  ( Walker  v.  MaosweU^  1  Mass.  104) ;  or  contrary  to  statute 
{amiih  V.  LocJcwood,  13  Barb.  209 ;  S.  C,  10  N.  Y.  Leg.  Obs. 
232) ;  or  that  a  party  was  compelled  by  a  court  of  competent 
jurisdiction,  without  stating  what  court  {Packard  v.  HiU^  7 
Cow.  434,  442 ;  Pattm  v.  Foote,  1  Wend.  207) ;  have  all  been 
decided  to  be  indefinite  and  uncertain.  The  same  decision  has 
been  made  in  respect  to  averments  that  a  plaintiff  is  indebted 
{Bno  V.  Woodworth,  4  N.  Y.  [4  Comst.]  24a ;  S.  C,  1  Code  R.  N. 
S.  262 ;  Wiggins  v.  Oaus,  3  Sandf.  738 ;  S.  C,  1  Code  B.  N.  S. 
117) ;  that  the  defendant  had  made  repeated  acknowledgments 
{Bloodgood  v.  "Bruen^  8  IST.  Y.  [4  Seld.]  362) ;  or  that  a  defendant 
had  failed  to  fulfill  his  obligations.  Yan  Schaick  v.  Winne^  16 
Barb.  89,  95. 

Section  2.  Remedy  against  indefiniteness  and  nncertalnty. 

a.  By  motion  to  make  definite  and  certain.  The  Code  pro- 
vides that  where  the  allegations  of  a  pleading  are  so  indefinite 
or  uncertain  that  the  precise  nature  of  the  charge  or  defense  is 
not  apparent,  the  court  may  require  the  pleading  to  be  made  defi- 
nite and  certain  by  amendment.  Code,  §  160.  The  order  direct- 
ing the  amendment  of  the  defective  pleading  can  be  obtained 
only  upon  motion.    See  Rule  28,  Sup.  Ct. 

Relief  against  indefiniteness  and  uncertainty  cannot  be  obtained 
upon  demurrer.  With  the  exception  of  an  order,  directing  the 
service  of  a  bill  of  particulars  or  of  a  copy  of  an  account,  the 
remedy  against  indefiniteness  and  uncertainty,  provided  by  sec- 
tion 160,  is  the*  only  one  authorized  by  the  Code.  See  Prindle 
V.  Caruthers,  15  N.  Y.  (1  Smith)  425 ;  PeopU  v.  Bider,  12  If. 
Y.  (2  Kern.)  433  ;  Oraham  v.  Camman^  5  Duer,  697 ;  S.  C,  13 
How.  360. 

5.  Demand  of  copy  account  or  hill  of  particulars.  In  certain 
cases  a  party,  seeking  his  remedy  against  uncertainty  and  indefi- 
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niteness  in  his  opponent' s  pleadings,  may  have  a  right  to  elect 
between  demanding  a  copy  of  account  or  a  bill  of  particulars, 
under  section  158,  and  an  application  for  an  order,  directing  the 
amendment  of  the  pleading,  under  section  160  of  the  Code.  See 
Farcy  v.  Lee^  10  Abb.  143.  But,  after  demanding  and  receiving 
a  copy  of  account,  he  cannot,  if  dissatisfied  with  the  account 
furnished,  avail  himself  of  the  remedy  furnished  by  section  160, 
and  require  that  the  pleading  be  made  more  definite  and  certain 
as  to  tiie  points  covered  by  the  account  The  remedy  of  tho 
party  in  such  case  is  by  an  order  for  a  further  account.  McKin- 
ney  v.  McKinney^  12  How.  22.  And  it  is  a  general  rule  that, 
where  a  party  has  a  remedy  against  indefiniteness,  under  section 
168,  he  should  avail  himself  of  that  remedy  and  demand  a  copy 
account  or  bill  of  particulars,  rather  than  to  move,  under  section 
160,  that  the  pleading  in  question  be  made  more  definite  and  cer- 
tain by  amendment.  McKinney  v.  McKinney^  12  How.  22; 
Cudlipp  V.  Whipple,  4  Duer,  610 ;  S.  C,  1  Abb.  106 ;  St.  John  v. 
Beers,  24  How.  377. 

Section  2.  Proceedings  to  obtain  remedy. 

a.  Order  directing  ameTidmient.  The  proceedings,  upon  a 
motion  for  an  order  to  make  a  pleading  more  definite  and  certain, 
are  the  same  in  all  essential  particulars  as  proceedings  upon  a 
motion  to  strike  out  irrelevant  or  redundant  matter.  The  motion 
must  be  made  before  answering  or  demurring,  to  the  pleading 
sought  to  be  made  more  definite  or  certain,  and  within  twenty 
days  from  its  service.  Rule  28,  Sup.Ct.  This  rule  applies  to 
an  amended  as  well  as  to  an  original  pleading.  Walker  v. 
Oranite  Bank,  1  Abb.  N.  S.  406.  The  usual  notice  of  motion 
must  be  given.  The  precise  parts  of  the  pleading,  which  are  too 
indefinite  or  uncertain,  should  be  pointed  out  in  the  notice  of 
motion,  and  by  the  papers  upon  which  the  motion  is  founded. 
Bryant  v.  Bryant,  2  Rob.  612  ;  Benedict  v.  Bake,  6  How.  362  ; 
Blake  v.  Eldred,  18  id.  240. 

h.  Bill  of  particulars.  For  the  proceedings  necessary  to 
obtain  a  bill  of  particulars  or  a  copy  of  account,  see  pp.  345,  348. 

Section  3.  Proceedings  under  the  order. 

a.  Service  of  amended  pleadings.  If  an  order  is  granted 
directing  a  pleading  to  be  amended,  the  amended  pleading 
must  be  served  within  the  time  specified  in  the  order.  If  no 
time  is  specified  in  the  order,  the  pleading  shottld  be  served 
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within  twenty  days  after  notice  of  the  order.     See  Rule  32, 
Sup.  Ct. 

b.  Appeals.  An  order,  requiring  a  pleading  to  be  made  more 
deiinite  and  certain,  may  be  appealed  from.  Arrieta  v.  Marns- 
sey,  1  Abb.  N.  S.  439. 

ARTICLE  IV. 

SHAM  DEFENSES. 

Section  1;  When  a  defense  is  sham. 

a.  In  general.  Falsity  is  the  principal  element  of  a  sham 
answer.  WiTislow  v.  Ferguson,  1  Lans.  436 ;  Nichols  v.  Jones,  6 
How.  365.  In  fact,  the  words  '^  sham  "  and  "false,"  as  applied  to 
an  answer,  are  synonymous.  Thompson  Y.JESrie  JR.  R.  Co.,  46  N. 
Y.  (6  HandX468  ;  People  v.  McOumber,  18  N.T.  (4  Smith)  316.  A 
defense  is  sham,  in  the  legal  meaning  of  that  term,  which  is  so 
clearly  false  in  fact,  that  it  does  not,  in  reality,  involve  any  matter 
of  substantial  litigation.  lb. 

The  test  of  a  sham  answer  is,  that  it  is  untrue  in  fact,  and  it  is 
immaterial  whether  the  party  making  the  answer  knew  of  its 
untruth,  or  whether  he  made  the  allegation  in  good  faith. 
Roome  v.  Nicholson,  8  Abb.  N.  S.  343  ;  S.  C,  1  Sweeny,  526 ; 
Morey  v.  Safe  Deposit  Co.,  7  Abb.  N.  S.  199.  See  Brown  v. 
Jenison,  3  Sandf.  732  ;  S.  C,  1  Code  R.  N.  S.  156  ;  Kitfer  v. 
Thomas,  6  Abb.  N.  S.  42  ;  Hodden  v.  N.  T.  Silk  Manvfojduring 
Co.,  1  Daly,  388  ;  McCarty  v.  O  Bonnell,  7  Rob.  431.  The 
question  of  good  or  bad  faith  may  influence  the  court  in  granting 
or  refusing  relief  but  cannot  affect  the  character  of  the  answer. 
A  distinction  should  be  made  between  a  sham  and  a  frivolous 
answer.  A  sham  answer  is  an  answer  which  is  good  upon  its 
face,  but  false  in  fact ;  while  a  frivolous  answer  is  one  which 
denies  no  material  averment  in  the  complaint  and  sets  up  no 
defense.  Hull  v.  Smith,  1  Duer,  649 ;  S.  C,  8  How.  149 ;  Brawn 
V.  Jenison,  3  Sandf.  732  ;  S.  C,  1  Code  R.  N.  S.  166 ;  Living- 
ston V.  Hammer,  7  Bosw.  670  ;  Harlow  v.  Hamilton,  6  How.  475. 
A  frivolous  answer  is  always  assumed  to  be  true ;  a  sham 
answer  must  always  be  proved  to  be  false.  Nichols  v.  Jones^  6 
How.  355. 

It  is  not  necessary  that  every  averment  of  an  answer  or  defense 
should  be  false,  in  order  to  characterize  the  pleading  as  sham. 
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Remedy  agaiiut  sham  defenses — By  whom,  and  when  made. 

^  r  /  If  a  defense  is  partly  true  and  partly  false,  and  the  matter  which 
t  A  /u  is  fe-lse  is  so  connected  with  that  which  is  true,  that  the  latter  will 
'  jjh^  cease  to  be  a  defense,  if  the  matter  which  is  false  is  stricken  out, 
r/  this  will  constitute  a  sham  answer,  within  all  the  definitions  of 
that  term.  Winslow  v.  Ferguson^  1  Lans.  436. 
Section  2.  Remedy  against  sham  defenses. 

a.  By  motion  to  strike  out.  The  Code  provides  that  sham 
.nd  irrelevant  answers  and  defenses  may  be  struck  out  on 
lotion,  and  upon  such  terms  as  the  court  may,  in  their  discre- 

_on,  impose.    Code,  §  152. 

Under  the  provisions  of  this  section,  the  court  may  strike  out 
a  whole  answer  as  sham.  So,  also,  any  separate  defense  may  be 
stricken  out  as  sham.  But  less  than  an  entire  defense  cannot  be 
stricken  out  as  sham.  Thus,  it  is  not  allowable  to  take  up  one 
defense  and  strike  out  one  or  more  allegations  as  false,  leaving 
the  residue,  and,  by  such  a  course,  entirely  changing  the  defense. 
In  such  cases  the  whole  defense  must  be  struck  out  or  none. 
Slack  V.  Cotton^  2  E.  D.  Smith,  398 ;  Winslow  v.  Ferguson^  1 
Lans.  436 ;  People  v.  McOumber,  18  N.  Y.  (4  Smith)  316 ;  Collins 
V.  CoggiU,  7  Rob.  81 ;  BeU  v.  Ogden^  13  Abb.  93,  note. 

But  it  must  be  observed  that  the  Code  permits  only  sham  and 
irrelevant  answers  or  defenses  to  be  stricken  out ;  and  that  a 
counter-claim  cannot  be  considered  as  a  defense  within  the 
meaning  of  this  section.  It  follows,  from  this,  that  the  Code 
gives  no  authority  to  strike  out  a  counter-claim  as  sham  which 
does  not  constitute  a  whole  answer.  Fettrech  v.  McKay^ 
47'N.  Y.  (2  Sick.)  426 ;  11  Abb.  N.  S.  463 ;  Collins  v.  Baau,  7 
Rob.  94. 

b.  When  made.  A  motion  to  strike  out  an  answer  or  defense 
as  sham  may  be  made  at  any  time  before  trial.  No  limit  is  fixed 
by  the  Code  or  the  rules  of  the  court.  Miln  v.  Vose^  4  Sandf. 
660.  But  if  the  plaintiflF  has  had  a  previous  opportunity  to 
object  to  the  falsity  of  an  answer,  he  may  waive  his  right  to 
relief  by  neglecting  to  improve  the  opportunity.    Thus,  where 

-  a  defendant  has  obtained  leave  to  serve  an  amended  answer,  and 
a  c-opy  of  the  proposed  pleading  was  served  upon  the  plaintiflF, 
prior  to  sueh  motion,  the  plaintiff,  by  failing  to  object  to  the 
introduction  of  the  answer,  on  the  ground  of  its  falsity,  will  be 
afterward  precluded  from  making  a  mbtion  to  strike  it  out. 
Mussina  v.  8tUlm,cm^  13  Abb.  93. 
Vol.  n.— 62 
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MotioA,  how  made  and  oppoaed — When  g^ranted. 
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c.  Motion^  how  Tnade  and  opposed.  A  motion  to  strike  out 
an  answer  or  defense  as  sham  should  be  made  upon  notice  to  the 
defendant,  or  upon  an  order  to  show  cause. 

As  a  general  rule,  the  motion  should  be  made  upon  the  plead- 
ings, supported  by  affidavits  pointing  out  wherein  the  answer  is 
false  or  sham.  It  will  be  insufficient  to  state  matter  in  the  affi- 
davit in  avoidance  of  the  answer.  The  falsity  of  the  pleading 
should  be  directly  and  distinctly  alleged  ,and  clearly  shown. 
Wirgman  v.  Sicks^  6  Abb.  17  ;  Oarvey  v.  FowUr^  4  Sandf.  665. 
A  vjerified  complaint  will  not  be  sufficient  as  an  affidavit  upon 
which  to  base  this  motion,  even  when  the  answer  sought  to  be 
struck  out  is  unverified*  White  v.  Bennett^  7  How.  59.  But 
less  positiveness  in  the  moving  affidavits  will  be  required  where 
the  pleading  itself  carries  upon  its  face  the  presumption  of 
falsity,  as  where  the  defendant  denies  having  any  knowledge  or 
information  concerning  his  own  acts.  Richa/rdsoTi  v.  WUton^  4 
Sandf.  708. 

If  the  defendant  proposes  to  oppose  the  motion,  he  should 
prepare  counter-affidavits  sustaining  the  pleading.  If  the  plain- 
tiff has  shown  prima  fade  that  the  answer  is  false,  it  will  be 
sti-uck  out,  unless  met  by  equally  convincing  affidavits  of  its 
truth ;  but,  if  the  allegations  of  the  answer  are  positively 
reiterated  in  the  opposing  affidavit^,  the  answer  will  be  retained. 
People  V.  McCumber^  18  N.  Y.  (4  Smith)  315.  It  is  obvious  that 
no  test  can  be  given,  by  which  the  sufficiency  of  affidavits,  sup- 
porting or  opposing  a  motion  of  this  nature,  is  to  be  determined. 
The  character  of  the  affidavits  mtlst  be,  in  all  cases,  dependent 
on  the  character  of  the  pleading  sought  to  be  struck  out.  In 
some  cases  slight  evidence  of  the  truth  of  an  answer  wUl  be 
sufficient  to  sustain  it.  Munn  v.  Barnvm^  1  Abb.  281 ;  S.  C,  12 
How.  563;  Farmers  and  Mechanics^  Bank  of  Rochester  v. 
Smith,  15  id.  329  ;  Fosdick  v.  Or  off,  22  id.  158 ;  Bell  v.  Ogd&n, 
13  Abb.  93,  note.  In  other  cases,  the  opposing  affidavits  will  be 
required  to  be  equally  as  positive  and  full  as  the  affidavits, 
which  they  are  intended  to  answer.  Manvfactarers^  BanJc  of 
Rochester  v.  Hitchcock,  14  How.  406 ;  Corbett  v.  En/),  13  Abb. 
65 ;  S.  C,  22  How.  8 ;  MiUer  v.  Hughs,  21  id.  442 ;  S.  C,  IH 
Abb.  93,  n. 

d.  When  granted.  •  The  only  safe  rule  for  courts  to  adopt  as 
a  guide,  in  disposing  of  motions  of  this  character,  is  not  to  strike 
out  answers  as  sham  on  the  ground  of  falsity,  unless  the  defend- 
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When  motion  to  strike  out  answer  granted. 

ant  either  (1)  admits  its  falsity  ;  or  (2)  while  denying  its  falsity 
in  general  terms,  yet,  by  hfs  own  showing,  demonstrates  that  the 
denial  is  not  iii  good  faith,  and  that  the  answer  is  in  fact  false  ; 
or  (3)  by  not  denying  admits  the  truth  of  sufficient  of  the  facts, 
alleged  against  the  truth  of  the  answer,  to  establish  its  falsity ; 
or  (4)  unless  where  the  answer,  consisting  of  denials  or  affirma- 
tive allegations,  made  on  information  and  belief,  and  the  motion 
being  made  on  affidavits,  of  those  who  must  necessarily  be 
possessed  of  the  requisite  knowledge,  as  to  the  truth  of  the 
denials  or  allegations,  he  does  not  show  the  sources  of  his 
information,  or  any  thing  tending  to  show  a  possibility  of  his 
allegations  being  true ;  or  (5)  unless,  where  the  answer  consist- 
ing of  a  denial  of  any  knowledge  or  information,  sufficient  to 
form  a  belief,  as  to  the  truth  of  an  allegation  in  the  complaint, 
the  truth  or  falsity  of  which  is  presumptively  within  the  knowl- 
edge of  the  defendant,  and  the  motion  being  made  on  affidavits, 
tending  to  show  that  the  defendant  has  sufficient  knowledge  or 
information  to  form  a  belief,  he  does  not,  by  opposing  affidavits, 
show  that  he  has  not,  in  fact,  any  knowledge  on  the  subject 
sufficient  to  form  a  belief,  nor  show  the  reasons  why  he  has  not. 
McCarty  v.  O Donnelly  7  Rob.  431 ;  Kay  v.  Whittaker^  44 
N.  Y.  (5  Hand)  565  (573).  A  defense  should  not  be  stricken  out, 
as  sham  or  false,  unless  it  is  clearly  so ;  and  if  the  case  presented 
to  the  court  is  a  doubtful  one,  the  motion  should  be  denied,  and 
the  case  left  to  be  disposed  of  by  trial  in  the  ordinary  way. 
Kay  V.  Whittdker,  44  N.  T.  (5  Hand)  565. 

A  verified  answer,  which  interposes  a  general  denial  to  the  com- 
plaint, is  tantamount  to  a  plea  of  the  general  issue,  under  the 
former  system  of  practice  at  law,  and  gives  to  the  defendant  the 
right  to  require  the  plaintiff  to  establish  by  proof  all  the 
material  facts  necessary  to  show  a  right  to  a  recovery,  and,  there 
fore,  cannot  be  stricken  out  as  sham,  although  shown  by  affidavit 
to  be  false.  Thompson  v.  Brie  JR.  R,  Co.^  45  N.  Y.  (6  Hand)  468 ; 
Wayland  v.  Tysen^  id.  281 .  Where  the  answer  contains  a  gen- 
eral denial  of  several  allegations  of  the  complaint,  as  to  those 
all^ations  the  answer  is  as  fully  a  general  denial  as  is  an 
answer  denying  the  whole  complaint  a  general  denial  of  all  its 
allegations;  and  the  defendant  has  a  constitutional  right  to 
require  that  these  allegations  shall  be  met  by  common-law 
proof  at  the  trial  and  not  by  mere  affidavits  on  the  argument  of 
a  motion.     Th/mtpson  v.  Erie  JR.  JR.  Co.,  45  N.  Y.  (6  Hand)  468. 
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Effect  of  striking  out  answer — Frivoloas  pleading. 

It  may  well  be  doubted  if,  under  the  construction  given  to 
section  152  of  th«  Code  by  the  court  of  appeals,  the  court  has 
power  to  strike  out  as  sham  any  pleading  other  than  an  unverified 
affirmative  defense.  See  Wayland  v.  Tysen^  45  N.  Y.  (6  Hand) 
281,  284. 

Where  a  defense  is  partly  false  and  partly  true,  if  the  matter 
which  is  false  is  so  connected  with  that  which  is  true  that  the 
latter  ceases  to  be  a  defense  if  the  former  is  stricken  out,  the 
whole  defense  should  be  stricken  out.  But  if  the  matter  which 
is  false  is  not  so  connected  with  the  matter  which  is  true,  as  to 
vitiate  the  whole  answer  or  defense,  then  the  motion  should  be 
denied.     Winslow  v.  Ferguson,  1  Lans.  436. 

Section  3;  Effect  of  striking  out  answer*  After  an  order  has 
been  made  by  the  court  striking  out  an  answer  as  sham,  the 
plaintiff  may  enter  judgment  as  if  no  answer  had  been  put  in. 
Aymar  v.  Chase,  1  Code  R.  N.  S.  141.  But  as  sham  answers 
and  defenses  are  struck  out  upon  such  terms  as  the  court  may, 
in  their  discretion,  impose,  the  court  may,  undoubtedly,  allow  a 
new  answer  to  be  served  on  good  cause  shown,  and  on  such  terms 
as  may  be  just.  K  there  are  several  defendants,  leave  to  answer 
may  be  granted  to  some,  but  denied  to  others  according  as  each 
may  show  himself  entitled  to  the  favor  of  the  court.  BurraiU  v. 
Bowen,  21  How.  37& 


ARTICLE  V. 

FRrVOLOUS    PLEADING. 

Section  1.  What  is  a  frivolous  pleading.     . 

a.  In  general,  A  frivolous  answer  is  one  which  denies  no 
material  averment  in  the  complaint,  and  which,  if  admitted  to 
be  true,  does  not  constitute  any  defense  to  the  plaintiff's  cause  of 
action.  Nichols  v.  Jones,  6  How.  355  ;  HuU  v.  Smith,  8  id. 
149  ;  S.  C,  1  Duer,  649 ;  Livingston  v.  Hammer,  7  Bosw.  670 ; 
Oilbert  v.  Rounds,  14  How.  46.  If  a  pleading  traverses  a  mate- 
rial allegation  in  the  complaint,  or  sets  up  matter  which,  if  true, 
would  constitute  a  defense  to  the  action,  it  is  not  frivolous. 
Dams  V.  Potter,  4  How.  155 ;  S.  C,  2  Code  R.  99  ;  Temple  v. 
Murray,  6  How.  329.  See  Kay  v.  WhittaJcer,  44  N.  Y.  (5  Hand) 
565  (572) ;  Becker  v.  MitcheU,  5  Abb.  453 ;  S.  C,  6  Duer,  687. 
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Remedy  against  frivoloas  pleadings — Motion,  when  made. 

The  distinction  between  sham  and  frivolous  defenses  has  already 
been  pointed  out    See  ante^  488. 

Before  a  pleading  can  be  adjudged  frivolouSj  it  must  appear,  on 
mere  inspection,  utterly  insufficient  to  present  a  defense  or  coun- 
ter-claim, and  not  require  argument  to  convince  the  court  of  its 
insufficiency.  Smith  v.  Mead^  14  Abb.  262 ;  Shearman  v.  Kew 
York  Central  MiUs^  1  id.  187;  Siocpenny  Savings  Bank  v. 
Sloan^  3  id.  414 ;  S.  C,  12  How.  643 ;  Leach  v.  Boynton^  3  Abb.  1. 
.  An  answer  is  frivolous  where  there  is  a  decision,  in  point, 
adverse  to  its  sufficiency.  Collins  v.  Suau^  7  Rob.  623 ;  People 
V.  McOwmber.  15  How.  186  ;  S.  C,  27  Barb.  632 ;  Cramer  v. 
Comstocky  11  How.  486.  A  demurrer  is  frivolous  where  there  is 
a  decision,  in  point,  sustaining  the  pleading  demurred  to.  Bank 
of  Wilmington  v.  Barnes^  4  Abb.  226 ;  Phelps  v.  Ferguson^  9 
id.  206  ;  S.  C,  19  How.  143.  So,  a  demurrer  to  a  pleading, 
framed  strictly  in  accordance  with  the  forms  of  pleading, 
authorized  by  the  Code  in  special  cases,  is  frivolous.  Oreenbury 
V.  Wilkins^  9  Abb.  206,  note.  But,  where  a  demurrer  has  been 
founded  upon  a  decision  made  by  a  justice  of  the  supreme  court, 
another  justice  of  the  same  court  cannot  adjudge  the  demurrer 
frivolous.  LaUimer  v.  New  York  Metallic  Spring  Co.y  9  Abb. 
207,  note. 

An  answer,  taking  issue  only  on  an  immaterial  averment  of 
the  complaint,  is  frivolous.  Fairchild  v.  Ogdenshurgh^  Clayton 
KLTid  Rome  R.  R.  Co.,  15  N.  Y.  (1  Smith)  337. 

Section  2.  Bemedy  against  frivolous  pleadings. 

a.  Motion  for  judgment.  If  a  demurrer,  answer  or  reply  is 
frivolous,  the  party  prejudiced  thereby,  upon  a  previous  notice 
of  five  days,  may  apply  to  a  judge  of  the  court,  either  in  or  out 
of  court,  for  judgment  thereon,  and  judgment  may  be  given 
accordingly.    Code,  §  247. 

Mere  frivolousness,  however  gross,  will  not  authorize  the 
adverse  party  to  treat  the  pleading  as  a  nullity,  and  proceed 
accordingly.  Bergman  v.  Howell,  3  Abb:  329 ;  Strout  v.  Cur- 
ran,  7  How.  36 ;  Hartness  v.  Bennett,  3  id.  289 ;  S.  C,  1  Code 
R.  67  ;  De  Witt  v.  Swift,  3  How.  280  ;  S.  C,  6  N.  Y.  Leg.  Obs. 
314  ;  1  Code  R.  24. 

&.  Motion,  when  mad^e.  There  is  no  time  prescribed  by  the 
Code  in  which  a  party  may  move  for  judgment  on  a  frivolous 
answer  or  demurrer.  Barrow  v.  Miller,  5  How.  247 ;  S.  C,  3 
Code  R.  241.    The  rule,  requiring  certain  motions  for  the  correc- 
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Motion,  where  made —  On  what  noHoe. 

Hon  of  pleadings,  to  be  made  within  twenty  days  after  their  ser- 
vice and  before  answering  or  demurring  thereto,  does  not  apply 
to  motions  of  this  character.  A  plaintiflF,  by  replying  to  a  frivo- 
lous answer,  will  not  thereby  waive  his  right  to  move  for  judg- 
ment. Stokes  V.  HagaTy  1  Code  R.  84;  S.  C,  7  N.  Y.  Leg. 
Obs.  16. 

c.  Motion^  where  made.  A  motion  for  judgment  on  a  frivo- 
lous pleading  may  be  made  to  a  judge  of  the  court,  either  in  or 
out  of  court.    Code,  §  247. 

A  judge  at  chambers  has  the  same  power  to  hear  and  decide 
a  motion  for  judgment,  under  section  247,  that  he  would  have 
on  a  similar  application  made  at  special  term^  and  he  may  make 
either  a  conditional  or  an  absolute  order  for  judgment  on 
account  of  the  frivolousness  of  the  pleading.  Witherspoon  v. 
Van  Dolar,  15  How.  266  ;  Witherhead  v.  AUen^  28  Barb.  661. 

d.  On  what  notice.  A  motion  for  judgment,  under  section 
247,  can  only  be  made  on  five  days'  notice.  Code,  §  247.  This 
time  cannot  be  shortened  on  an  order  to  show  cause.  Lefferts  v. 
SnediJcer^  1  Abb.  41. 

The  notice  of  motion  should  specify  the  exact  relief  demanded. 
Thus,  it  should  state  that  the  moving  party  will  apply  for  judg- 
ment ;  for,  if  the  notice  declares  that  the  application  wUl  be  to 
have  the  pleading  stricken  out,  and  contains  no  reference  to  a 
prayer  for  general  relief,  the  application  must  be  denied.  Ba^ 
V.  Washington  Mut.  Ins,  Co.y  6  How.  21 ;  S.  C,  1  Code  R.  N. 
S.  185 ;  Darrow  v.  Miller,  5  How.  247 ;  S.  C,  3  Code  R.  241. 

The  notice  may,  however,  specify  several  distinct  forms  of 
relief  which  will  be  demanded  upon  the  argument.  Thus,  the 
plaintiff  may  include  in  one  notice  of  motion,  a  motion  to  strike 
out  sham  and  irrelevant  defenses,  under  section  152  ;  a  motion  to 
strike  out  irrelevant  and  redundant  matter,  under  section  160  ; 
and  a  motion  for  judgment,  under  section  247  of  the  Code. 
People  V.  M' Cumber,  18  N.  Y.  (4  Smith)  315 ;  Kay  v.  Whittdker, 
44  N.  Y.  (5  Hand)  565 ;  Bailey  v.  Lane,  13  Abb.  354. 

The  notice  should  specify,  in  such  cases,  what  portions  of  the 
pleading  the  moving  party  desires  to  strike  out  as  sham  or  irrele- 
vant, and  also  upon  what  he  desires  judgment  as  frivolous.  A 
failure  to  distinguish  the  portions  of  the  pleading  to  which  each 
several  objection  applies  will  not,  however,  be  fatal  to  the 
motion.  lb. 
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It  is  always  advisable  to  include  in  the  notice  of  motion  a 
demand  for  general  relief.  See  Thompson  v.  Erie  H.  H.  Co.^ 
45  N.  Y.  (6  Hand)  468,  476 ;  ITec&er  v.  Mitchell,  5  Abb.  453  ; 
S.  C,  6  Dner,  687. 

e.  On  what  papers.  No  affidavit  is  necessary  on  a  motion  for 
judgment  on  frivolous  pleadings.  The  motion  is  made  on  the 
pleadings  alone.  JDarrow  v.  Miller^  5  How.  247 ;  S.  C,  3  Code 
R.  241 ;  Stokes  v.  Eagar,  1  id.  84 ;  S.  C,  7  N.  Y.  Leg.  Obs.  16. 

/.  When  motion  will  he  granted.  It  is  a  general  rule  that  a 
motion  for  judgment,  on  account  of  the  frivolousness  of  the  plead- 
ings, will  be  granted  only  where  it  appears  upon  mere  inspection, 
without  the  aid  of  argument,  that  the  pleading  is  clearly  frivolous. 
Smith  V.  Mead,  14  Abb.  262  ;  Shearman  v.  New  TorJc  CentraZ 
Mills,  1  id.  187 ;  Sixpenny  Savings  Bank  v.  Sloan,  2  id.  414 ; 
S.  C,  12  How.  643 ;  Leaoh  v.  Boynton,  3  id.  1.  The  motive  that 
induced  the  party  to  interpose  the  pleading,  or  its  truth  or  falsity, 
is  not  the  test  by  which  the  propriety  of  granting  the  motion  is 
to  be  determined.  The  only  question  that  will  be  considered 
upon  the  application  is,  does  the  pleading  constitute  a  good 
defense  on  its  face  \  And,  if  it  does,  the  motion  must  be  denied. 
Hecker  v.  Mitchell,  5  Abb.  463  ;  S.  C,  6  Duer,  687.  So,  in  order 
to  warrant  the  granting  of  the  application,  the  pleading,  as  an 
enliirety,  must  be  frivolous.  If  it  contains  several  defenses, 
some  of  which  are  well  pleaded,  while  others  are  insufficient,  the 
latter  should  be  demurred  to  or  struck  out  on  motion  as  sham  or 
irrelevant.  They  cannot  be  made  the  subject  of  a  motion  for 
judgment  as  frivolous.  Thompson  v.  JErie  R.  R.  Co.,  46  N.  Y. 
(6  Hand)  468,  476 ;  VanValenY.  Lapham,  13  How.  240;  S.  C,  6 
Duer,  689 ;  People  v.  McOwmher,  18  N.  Y.  (4  Smith)  316.  But 
when  a  part  of  the  pleading  is  clearly  sham  or  irrelevant,  and  the 
remainder  is  frivolous,  the  party  aggrieved  may  have  the  sham 
and  irrelevant  defenses  struck  out  on  motion  and  have  judglnent 
on  the  remaining  defenses  as  frivolous.  lb. ;  Kay  v.  Whittaker, 
44  N.  Y  (6  Hand)  666. 

g.  Motion,  how  defeated.  Where  an  answer  is  sought  to  be 
struck  out  as  frivolous,  the  defendant  may  defeat  the  motion  by 
attacking  the  complaint,  if  it  appears  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  In  such  a  case  the 
motion  for  judgment  must  be  denied,  irrespective  of  the  falsity 
or  insufficiency  of  the  answer.  Yan  Alstyne  v.  Freday,  41  N. 
Y.  (2  Hand)  174. 
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So,  where  the  plaintiff  gives  notice  of  a  motion  for  judgment 
on  account  of  the  frivolousness  of  the  answer,  the  defendant 
may  defeat  the  motion,  if  the  time  to  amend  the  answer  has  not 
expired,  by  serving  an  amended  answer  before  the  time  specified 
in  the  notice  for  the  hearing  of  the  motion.  BurrdlZ  v.  Moorey 
5  Duer,  654 ;  Currie  v.  Baldwin^  4  Sandf .  690.  The  same  practice 
may  be  resorted  to  on  motion  for  judgment  on  a  frivolous  demur- 
rer. In  either  case,  if  the  amended  pleading  is  no  longer  frivolous, 
the  motion  for  judgment  will  be  denied  without  costs.  lb. 

Section  3.  Proceedings  where  motion  is  granted. 

a.  Upon  conditional  order  for  judgment.  The  order  direct- 
ing judgment  upon  a  frivolous  pleading  may  be  absolute  or  con- 
ditional. 

If  the  judge,  to  whom  the  application  is  made,  is  satisfied  on 
the  hearing  that  the  pleading  was  interposed  in  good  faith  and 
that  the  defendent  really  believes,  upon  the  advice  of  counsel, 
that  he  has  a  good  defense,  and  swears  to  merits  upon  such 
advice,  the  order  for  judgment  should  be  conditional  and  should 
allow  the  defendant  to  serve  an  amended  pleading  upon  terms. 
Wither  spoon  v.  Van  Dolar^  16  fiow.  266;  Fales  v.  Hicks^  12 
How.  153.  This  leave  to  serve  an  amended  pleading  should  not 
be  granted,  unless  the  defendant  has  served  an  affidavit  of  merits, 
verified  as  required  by  the  rules  of  court.  Bank  qf  LowvUle  v. 
Edwards,  11  How.  215  ;  Appleby  v.  Elkins,  2  SatUdf.  673 ;  S. 
C,  2  Code  R.  80  ;  Marquisee  v.  Brigham,  12  How.  399. 

If  the  conditions  upon  which  leave  to  answer  or  demur  are 
not  complied  with,  the  plaintiff  may  have  judgment  absolute. 

&.  Upon  absolute  order.  Upon  the  granting  of  a  motion  for 
judgment,  under  section  247,  if  no  leave  is  given  to  the  unsuc- 
cessful party  to  plead  anew,  the  party  obtaining  the  order  should 
enter  it  with  the  clerk  and  proceed  to  take  j  udgment,  as  in  case  of  a 
failure  to  answer  or  reply.  King  v.  Stafford,  5  How.  80  ;  Bruce 
V.  Pinckney,  8  id.  397 ;  Mayor,  etc. ,  of  U.  S.  v.  Lyons,  24  id. 
280 ;  S.  C,  1  Daly,  296 ;  Witherhead  v.  AUen,  28  Barb.  661. 
The  pleading  upon  which  judgment  is  ordered  is  not  stricken 
out,  but  remains  upon  record  and  becomes  a  part  of  the  judg- 
ment roll.    Briggs  v.  Bergen,  23  N.  Y.  (9  Smith)  162. 

c.  Appeals.  From  an  order  directing  judgment  on  a  frivolous 
pleading,  an  appeal  wUl  lie  from  the  special  to  the  general  term, 
and  from  thence  to  the  court  of  appeals.  Briggs  v.  Bergen^  23 
N.  T.  (9  Smith)  162. 
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ARTICLE  VI. 

DISBEGABDIKO  PLEADIKGS. 

Section  1.  When  pleadings  may  be  disregarded. 

a.  When  service  is  a  nvZlity.  When  the  Code  has  fixed  the  * 
time  for  the  service  of  any  pleading,  and  that  time  has  not 
been  extended  by  order  of  the  court,  or  a  written  stipulation 
between  the  parties,  any  pleading  served  after  the  expiration  of 
the  time  so  fixed  will  be  a  nullity,  and  may  be  disregarded. 
McOown  V.  Leavenworth^  2  E.  D.  Smith,  24 ;  S.  C,  8  Code  R.  161. 

h.  When  not  properly  folioed.  All  pleadings  and  other  pro- 
ceedings, and  all  copies  thereof,  must  be  fairly  and  legibly 
written,  and,  if  exceeding  two  folios  in  length,  must  be  distinctly 
numbered  and  the  folios  marked  in  the  margin.  If  the  pleadings 
are  not  so  written  and  folioed,  the  party  upon  whom  they  are 
served  may  return  them.    Rule  26,  Sup.  Ct. 

c.  When  not  properly  svbscribed  or  verified.  'Every  plead- 
ing, in  a  court  of  record,  must  be  subscribed  by  the  party  or 
his  attorney,  and  when  any  pleading  is  verified,  every  subse- 
quent pleading,  except  a  demurrer,  must  be  verified  also. 
Code,  §  166. 

An  omission  to  conform  to  these  requirements  of  the  Codo 
will  not  make  the  pleading  a  nullity,  but  wUl  authorize  the 
adverse  party  to  return  it  to  the  party  from  whom  he  received 
it.  EJdeY.  Huller,  6  Bosw.  661 ;  S.  C,  10  Abb.  287 ;  Wilkin ' 
V.  O-ilman,  13  How.  226 ;  White  v.  Cummings^  3  Sandf.  716 ; 
S.  C,  1  Code  R.  N.  S.  107 ;  Strauss  v.  Parker,  9  How.  342. 

d.  Where  demurrer  specifies  tio  grounds  of  c^'ection  to  com- 
plaint.  A  demurrer  to  a  complaint  must  distinctly  specify  the 
grounds  of  objection  thereto ;  and,  unless  it  does  so,  it  may  be 
disregarded.  Code,  §  145.  But,  if  it  states  any* ground,  how- 
ever frivolous,  it  cannot  be  disregarded.  DeWitt  v.  Swi/ty  3 
How.  280 ;  S.  C,  6  N.  Y.  Leg.  Obs.  314 ;  1  Code  R.  N.  S.  24. 

e.  Unavih/yrized  pleadings.  A  pleading  wholly  unauthorized 
by  the  Code  may  be  treated  as  a  nullity,  and  wholly  disregarded. 
Farrand  v.  Herbeson,  3  Duer,  655. 

/.  Amended  pleadings.    As  a  general  rule,  a  party  cannot 
judge  of  the  sufficiency  of  a  pleading,  or  the  materiality  of  an 
amendment,  but  most  bring  the  question  before  the  court.    But^ 
Vol.  n.— 63 
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where  an  amended  pleading  is  served,  just  before  a  circuit,  and 
with  the  obvious  design  of  throwing  that  case  over,  the  other 
party  may  disregard  it,  if  it  be  clearly  a  frivolous  or  immaterial 
amendment.  VanderhiU  v.  Bleeker^  4  Abb.  289;  Allen  v. 
Compton^  8  How.  261. 

So,  where  a  pleading  is  amended  in  a  manner  unauthorized  by 
the  Code,  and  after  the  cause  is  noticed  for  trial,  the  amended 
pleading  is  a  nullity,  and  may  be  disregarded.  Ferrand  v. 
Herheson^  3  Duer,  655. 

Section  2.  Betum  of  disregarded  pleadings. 

a.  In  general.  Where  a  party  is  unwilling  tp  accept  a  plead- 
ing in  its  actual  form,  he  must  return  it,  in  order  to  give  to  the 
opposite  attorney  an  opportunity  of  correcting  his  mistake. 
WiUiams  v.  ShoUo,  4  Sandf.  641 ;  Jjaimbeer  v.  Allen,  2  id.  648  ; 
S.  C,  2  Code  R.  15  ;  HoUister  v.  Livingston,  9  How.  140.  In 
all  such  cases,  the  pleading  must  be  returned  promptly.  A 
party  upon  whom  a  pleading  is  served  will  be  deemed  to  have 
waived  the  objection,  unless  within  twenty-four  hours  after  its 
receipt,  he  returns  the  papers  to  the  party  serving  the  same,  with 
a  statement  of  the  particular  objection  to  its  receipt.  Rule  26, 
Sup.  Ct.;  Chemung  Canal  Bank  v.  Judson,  10  How.  133; 
Broadway  Bank  v.  Danforth,  7  id.  264.  Defects  not  pointed 
out  will  be  deemed  waived,  unless  the  time  for  remedying  the 
defect  has  already  expired.  lb. ;  Philips  v.  PrescoU,  9  How.  430. 

6.  To  whom  returned.  As  a  general  rule,  a  pleading  should 
be  returned  to  the  attorney  by  whom  it  is  subscribed.  But, 
when  the  attorney  serving  a  pleading  has  omitted  his  signature, 
the  pleading  should  be  returned  to  the  party  for  whom  he 
appears.  When  such  party  is  a  municipal  corporation,  having 
a  counsel  chosen  under  a  statute,  the  papers  should  be  returned 
to  such  counsel.  Taylor  v.  Mayor ^  etc.^  of  Nev)  York,  11 
Abb.  255. 

c.  When  returned  pleading  is  re- served.  It  is  never  necessary 
to  return  the  second  time  a  pleading,  which  has  been  once  sent 
back  to  the  pleader,  and  by  him  again  re-served.  The  retention 
of  the  pleading  in  such  cases,  by  the  party  upon  whom  it  is 
re-served,  will  not  be  construed  as  a  waiver  of  his  objections 
thereto.  Jacobs  v.  Marshall^  6  Duer,  689 ;  Richardson  v. 
Brooklyn  City  and  Newton  R.  R.  Co.^  22  How.  368. 


REMEDIES  AGAINST  DEFECTIVE  PLEADINGS.    499    ' 

Practice  on  motion  —  When  served  —  Upon  what  papers. 


ARTICLE  VII. 

PRACTICE  ON    MOTION. 

Section  1.  Form^  contents  and  serrice  of  notice  of  motion. 

a.  In  general.  For  the  purpose  of  placing  within  the  reach 
of  the  pleader  a  few  practical  directions  respecting  the  practice  on 
the  particular  motions  referred  to  in  this  chapter,  it  was  deemed 
advisable  to  devote  a  few  pages  of  the  present  volume  to  a  few 
brief  hints  that  may  be  of  importance  in  this  connection, 
although  the  entire  subject  of  motions,  practice,  affidavits  and 
orders  will  be  fully  treated  in  a  subsequent  volume. 

A  notice  of  motion  should  be  entitled  in  the  cause  ;  should 
state  the  time  and  place  of  the  application  to  the  court  or  judge  ; 
•should  designate  the  papers  on  which  the  application  will  be 
based  ;  should  specify  the  exact  relief  to  which  the  moving  party 
supposes  himself  entitled,  with  a  notice  of  a  demand  for  other 
and  further  relief,  when  a  prayer  for  general  relief  is  advisable ; 
and  should  be  signed  by  the  attorney  for  the  moving  party  and 
addressed  to  the  attorney  of  the  adverse  party. 

ft.  W7ien  served.  When  a  notice  of  motion  is  necessary,  it 
must  be  served  at  least  eight  days  before  the  time  appointed  for 
the  hearing,  unless  the  court  or  judge,  on  an  application  made 
for  that  purpose,  by  an  order  to  show  cause,  prescribes  a  shorter 
time.    Code,  §  402. 

Section  2.  Upon  what  papers.  As  a  general  rnle,  affidavits 
are  indispensable  to  the  success  of  a  motion.  But,  when  the 
nature  of  the  motion  is  such  as  not  to  admit  of  argument  as  a 
motion  for  judgment  on  a  frivolous  pleading,  no  affidavits  can 
be  necessary  or  useful.    See  p.  496,  ante. 

Where  an  affidavit  is  to  be  used  upon  the  argument,  it  should 
be  served  upon  the  adverse  party,  with  the  notice  of  motion. 
Where  the  motion  is  based  upon  pleadings  already  served,  no 
further  service  is  necessary  for  the  purposes  of  the  motion. 

For  the  papers  necessary  on  a  motion  to  strike  out  a  pleading 
as  sham  or  irrelevant,  see  p.  483,  ante  ;  on  motion  to  strike  out 
allegations  as  irrelevant  or  redundant,  see  p.  481 ;  on  motion  to 
make  more  definite  and  certain,  see  p.  486. 

It  is  a  general  rule  that,  where  a  defendant  is  the  moving  party, 
lie  must  serve  with  his  motion-papers  an  affidavit  of  merits. 
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This  affidavit  must  be  in  the  form  prescribed  by  rule  29  of  the 
supreme  court. 

Section  3.  When  motion  must  be  made. 

a.  In  general.  The  time  within  which  it  is  allowable  to  make 
an  application  to  the  court  for  an  order,  in  relation  to  the  correc- 
tion of  a  pleading,  or  where  correction  is  no  longer  possible,  for 
an  order  striking  it  out,  has  been  already  noticed  under  the  pre- 
ceding articles  relating  to  the  several  remedies  for  the  correc- 
tion of  pleadings.  The  time  within  which  a  motion  must  be 
made  to  strike  out  irrelevant  or  redundant  matter,  or  to  correct 
a  pleading  on  the  ground  of  its  being  indefinite  or  uncertain,  is 
limited  to  twenty  days  from  the  service  of  the  pleading,  and 
ceases  on  the  service  of  an  answer  or  demurrer.  Bule  28, 
Sup.  Ct.    See  p.  487,  ante. 

A  motion  to  strike  out  a  pleading  as  sham  may  be  made  at 
any  time  before  trial.    See  p.  489,  anie. 

There  is  no  time  prescribed  within  which  a  motion  must 
be  made  for  judgment  on  a  frivolous  pleading.    See  p.  493,  ante. 

Section  4.  Opposing  motion. 

a.  In  general.  Affidavits,  upon  which  a  motion  is  based  for 
relief  against  alleged  defects  in  a  pleading,  can  always  be  met 
by  counter-affidavits,  in  support  of  the  pleading  attacked.  In 
addition  to  counter-affidavits  relating  to  the  alleged  defects 
in  the  pleadings,  an  affidavit  of  merits  is  always  necessary  where 
the  party  opposing  the  motion  is  the  defendant  in  the  action. 

The  general  practice  relating  to  the  proceedings  upon  the 
ai^ument  of  a  motion  will  be  found  in  a  subsequent  volume. 
The  practice  in  relation  to  the  several  motions  before  considered 
will  be  found  in  connection  with  the  several  articles  relating  to 
the  remedies  given  in  each  case.  See  pp.  481,  486,  489,  493,  499, 
a^nte. 


CHAPTER  XVII. 

AMENDMENT  OP  PLEADINGS. 

ARTICLE  I. 

jlmxsbaeitis  as  op  coxjbse. 

Seetion  1.  What  pleadings  are  amendable  of  Gonrse. 

a.  In  general.  The  entire  subject  of  mistakes  and  amend- 
ments, whether  in  pleadings,  process  or  procedure,  wiU  be  found 
fully  discussed  in  a  subsequent  part  of  this  work.  Certain 
general  rules  and  principles  relating  to  the  amendment  of  plead- 
ings, are,  however,  given  in  this  connection,  with  a  view  to  con- 
venience of  reference.  For  a  full  discussion  of  the  whole  subject, 
see  ^^  Mistakes  and  Amendmenls^^^  post.  The  Code  provides 
that  any  pleading  may  be  once  amended  by  the  party,  of  course, 
without  costs  and  without  prejudice  to  the  proceedings  already 
had,  at  any  time  within  twenty  days  after  it  is  served,  or  at  any 
time  before  the  period  for  answering  it  expires ;  or,  it  can  be  so 
amended  at  any  time  within  twenty  days  after  the  service  of  the 
answer  or  demurrer  to  such  pleading,  unless  it  be  made  to  appear 
to  the  court  that  it  was  done  for  the  purposes  of  delay,  and  the 
plaintiff  or  defendant  will  thereby  lose  the  benefit  of  a  circuit  or 
term  for  which  the  case  is  or  may  be  noticed.    Code,  §  172. 

These  provisions  of  the  Code,  allowing  the  amencbnent  of  a 
pleading,  of  course,  and  without  costs,  apply  only  to  cases  in 
which  the  party  wishing  to  amend  has  been  regular,  or,  where 
he  amends  before  his  adversary  has  taken  any  steps,  founded 
upon  an  irregularity. 

If  the  opposite  party  has  prepared  and  served  motion-papers 
to  set  aside  the  first  pleading  for  an  irregularity,  which  is  cured 
by  an  amendment,  the  party  amending  must  pay  the  costs  of  the 
motion,  although  the  amendment  was  made  within  the  time  pre- 
scribed by  section  172.  Prndden  v.  OUy  of  Loclcporiy  40  How. 
46 ;  Williams  v.  Wilkinson^  5  id.  357  ;  S.  C,  9  N.  Y.  Leg.  Obs. 
186 ;  1  Code  R.  N,  S.  20 ;  3  Code  E.  146  ;  Aymar  v.  (7A^we,  1 
Code  R.  N.  S.  141  (142) ;  BaU  v.  HurMey,  1  Code  R.  N.  S.  21. 
note. 

These  provisions,  too,  are  confined  to  amendments  of  plead- 
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ings,  and  cannot  be  construed  as  extending  to  process.  WaJ^en- 
sJiaw  V.  Perzel,  5  Rob.  648  ;  S.  C,  32  How.  310 ;  7  Rob.  648 ; 
McCrane  v.  Moviton,  3  Sandf.  736  ;  S.  C,  1  Code  R.  N.  S.  167 ; 
Follower  v.  LaugJtUn^  12  Abb.  105. 

Nor  can  pleadings  be  amended,  as  of  course,  under  section  172, 
in  any  case  in  which  the  court  would  be  prohibited  from  allow- 
ing an  amendment  on  special  motion.  Spalding  v.  Spalding^  3 
How.  297 ;  S.  0.,  1  Code  R.  64. 

Section  2.  Limit  of  time  to  amend. 

a.  In  genial.  The  Code  allows  the  pleader  to  amend,  of 
course,  at  any  time  within  twenty  days  after  the  service  of  the 
pleading,  or  at  any  time  before  the  period  for  answering  it 
expires,  or  it  can  be  so  amended  at  any  time  within  twenty  days 
of  the  service  of  the  answer  or  demurrer  to  such  pleading.  Code, 
§172. 

The  fact,  that  the  adverse  party  has  noticed  the  cause  for  trial 
since  the  service  of  the  original  pleading,  will  not  be  fatal  to  a 
right  to  amend  as  of  course,  if  the  time  for  amendment  pre- 
scribed by  section  172  has  not  already  expired.  Washburn 
V.  Herrick,  4  How.  16 ;  S.  C,  2  Code  R.  2.  Nor  will  the  fact 
that  a  motion  is  pending  in  relation  to  a  pleading  affect  the  right 
to  amend  as  of  course,  if  the  motion  is  not  founded  upon  an 
irregularity  of  the  pleading.  BurraU  v.  -Moore^  6  Duer,  654 ; 
Toll  V.  OromweU^  12  How.  79.  See  Prudden  v.  City  ofLockport, 
40  id.  46 ;  WUliams  v.  WilkinsoUy  5  id.  357 ;  8.  C,  9  N.  Y.  Leg. 
Obs.  186  ;  1  Code  R.  N.  S.  20  ;  3  Code  R.  145. 

b.  Where  pleading  is  served  by  mail.  In  cases  where  service 
may  be  made  by  mail,  double  time,  or  forty  days,  is  allowed,  in 
which  to  serve  an  amended  answer  or  reply,  of  course,  and  with- 
out costs.  Evans  v.  Lichtenstein^  9  Abb.  N.  S.  141  ;  WasJtbum 
V.  HerricJCy  4  How.  15 ;   S.  C,  2  Code  R.  2.     See  Plumb  v. 

WhippleSy  7  How.  411. 

c.  Where  there  has  been  an  extension  of  time.  As  the  time 
in  which  a  party  may  amend  his  pleading  of  course  is  equal  to 
the  time  allowed  to  the  adverse  party  for  answering  it,  it  follows 
that  where,  from  any  cause,  the  time  for  answering  such  pleading 
has  been  extended,  the  time  in  which  to  amend  the  same  has 
been  correspondingly  extended.  Thus,  where  an  order  has  been 
made  directing  a  complaint  to  be  amended  in  certain  particulars, 
and  the  complaint  has  been  so  amended,  the  plaintiff  is  entitled 
to  amend,  as  a  matter  of  course,  in  other  particulars  than  those 
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specified  in  the  order,  if  done  in  due  time.  JeroUman  y.  Coherij 
1  Duer,  629. 

Section  3.  Bat  one  amendment  as  of  Gonrse. 

a.  In  general.  Section  172  of  the  Code  gives  to  a  party  the 
right  to  amend  any  pleading  once  as  a  matter  of  course,  either 
before  or  after  a  reply  to  it  shall  have  been  made.  The  right  thus 
given  is  a  statutory  one,  and  is  absolute  and  unqualified,  with  the 
single  restriction  that  it  shall  not  be  exercised  for  the  purposes 
of  delay.  Jioss  v.  Din^smore,  20  How.  328 ;  S.  C,  12  Abb.  41. 
But  a  pleading  can  be  amended  but  once  as  of  course,  in  the 
whole  course  of  the  action.  Thus  a  plaintiff  has  his  election  to 
so  amend,  either  before  or  after  answer  or  demurrer,  but  if  he 
elects  to  amend  before  answer  or  demurrer,  he  has  exercised 
his  election  and  exhausted  his  right.  If  he  deems  it  important  to 
amend  a  second  time,  he  must  apply  to  the  court.  White  v. 
Mayor ^  etc.,  of  New  York,  14  How.  495 ;  S.  C,  6  Abb.  822 ;  6 
Duer,  685 ;  Sands  v.CalMnSj  30  How.  1. 

The  same  rule  applies  whether  the  pleading  is  amended  at  the 
election  of  the  party  or  under  an  order  of  the  court.  JeroUman 
V.  Cohen^  1  Duer,  629. 

But  the  change  in  the  pleading  must  amount  to  an  amendment 
in  fact,  in  order  to  cut  off  the  right  to  amend  as  of  course.  Thus, 
where,  after  a  plaintiff  has  served  his  complaint,  the  defendant 
procures  an  order  striking  out  certain  portions  as  irrelevant  or 
redundant,  this  correction  of  the  complaint  wUl  not  amount  to  an 
amendment,  so  as  to  deprive  the  plaintiff  of  his  right  to  amend 
of  course.  Boss  v.  Dinsmore,  12  Abb.  4  ;  S.  C,  20  How.  328  ; 
JeroliTnan  v.  CoTien,  1  Duer,  629  ;  Cooper  v.  Jones,  4  Sandf.  699. 
An  amended  pleading  is  one  that  is  essentially  different  from  the 
one  it  is  designed  to  supersede.  An  instrument  professing  to  be 
an  amended  pleading  and  which  differs  from  the  original  in  form 
and  phraseology  only,  but  not  in  legal  effect,  is  not  an  amended 
pleading  within  the  meaning  of  the  Code.  Snyder  v.  White,  6 
How.  321. 

An  amended  pleading  is  a  substitute  for  the  original  pleading, 
which  is  no  longer  a  pjleading  in  the  cause  ;  therefore,  where  a 
pleading  has  been  amended  and  a  new  answer  served  thereto, 
the  new  answer  may  be  amended  once  as  of  course,  although 
the  answer  to  the  original  pleading  had  been  once  amended.  See 
Kapp  V.  Barthan,  1  E.  D.  Smith,  622  ;  Seneca  County  Bank  v. 
Oarlinghouse,  4  How.  174  ;  BurraXL  v.  Moore,  6  Duer,  664. 
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Seetion  4.  Nature  and  extent  of  amendments. 

a.  In  general.  The  Code  imposes  no  restrictions  as  to  the 
matter  which  may  be  inserted  in  an  amended  pleading.  Section 
172  is  simply  an  enactment  of  what  had  been  a  standing  rule  of 
the  supreme  court  since  1796,  the  only  distinction  being  that  the 
Code  allows  less  time  in  which  to  amend  than  the  old  rule  ol 
court.  But,  general  as  is  the  language  of  this  section,  it  must 
not  be  construed  as  allowing  amendments  which  the  court  is 
prohibited  from  allowing  upon  special  application.  Spalding  v. 
Spalding,  3  How.  297  ;  S.  C,  1  Code  R.  64. 

A  plaintiff,  within  twenty  days  after  service  of  his  complaint^ 
containing  several  causes  of  action,  may  amend  without  costs, 
by  striking  out  one  of  the  causes  of  action.  Waison  v.  Jitcsh- 
more,  15  Abb.  51.  So,  a  pleading  may  be  amended  as  of  course, 
by  adding  a  new  and  distinct  cause  of  action  or  defense. 
McQueen  v.  Bahoock,  13  Abb.  268 ;  S,  C.  22  How.  229 ;  S.  C. 
affirmed,  3  Keyes,  428  ;  MeUen  v.  Carelli,  26  How.  173  ;  16 
Abb.  289 ;  Wyman  v.  Remond,  18  How.  272 ;  Mason  v.  Whitely, 
1  Abb.  85 ;  S.  C,  4  Duer,  611 ;  Townsend  v.  JPlaM,  3  Abb.  323. 

So,  after  a  defendant  has  answered,  the  plaintiff  may  amend 
his  complaint,  of  course,  and  without  costs,  by  stating  the  place 
of  trial  to  be  in  a  different  county  from  that  specified  in  the  com- 
plaint originally  served.  StryTcer  v.  New  York  Exchange  BanJc^ 
28  How.  20 ;  S.  C,  42  Barb.  511. 

But  a  plaintiff  cannot  bring  in  new  parties  by  an  amendment 
of  the  complaint  until  he  has,  under  the  order  of  the  court, 
amended  his  summons.  Follower  v.  LaugTilin,  12  Abb.  105 ; 
WalketisJiaw  v.  Perzel,  32  How.  310;  S.  C,  7  Rob.  606  ;  6  id. 
648.  Neither  can  he,  by  amendment,  strike  out  the  name  of 
one  or  more  parties.  There  is  no  part  of  the  Code  which  per- 
mits a  plaintiff  to  change  the  parties  in  the  cause  without  leave 
of  the  court.  Russell  v.  Spear,  5  How.  142  ;  S.  C,  3  Code  R. 
189.     See  Billings  v.  Baker,  6  Abb.  213. 

Amendments  to  a  pleading  can  only  stat«  facts  in  existence  at 
the  time  when  the  original  pleading  was  made.  A  plaintiff  can- 
not, therefore,  introduce,  by  an  amendment  of  the  complaint, 
facts  occurring  subsequent  to  the  commencement  of  the  action. 
Horvfager  v.  Hornfager,  6  How.  13 ;  S.  C,  1  Code  R.  N.  S.  181. 

So,  a  plaintiff  cannot  amend  his  complaint  as  regards  one 
defendant  without  notice  to  the  other.  Fassett  v.  TaUmadge,  16 
Abb.  205. 
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A  plaintiff  cannot,  as  of  coarse,  amend  his  complaint  so  as  to 
change  the  cause  of  action  from  a  money  demand  on  contract  to 
one  for  relief.    Oray  v.  Brovm^  15  How.  566. 

It  was  formerly  held  that  the  right  to  amend  in  a  given  case 
might  depend  upon  the  nature  of  the  matter  to  be  introduced  by 
the  amendment.  Thus,  it  was  held  that  a  defendant  could  not 
amend  an  answer,  as  of  course,  by  striking  out  matter  from  the 
original  pleading  and  setting  up  in  its  place  the  defense  of  usury 
or  the  statute  of  limitations. 

But  the  theory  that  the  defense  of  usury  or  the  statute  of  lim- 
itations cannot  be  set  up,  by  amendment,  in  the  same  manner  as 
other  defenses,  is  now  exploded,  and  the  courts  now  regard  all 
legal  defenses  as  entitled,  in  this  respect,  to  the  same  considera- 
tion, and  permit  new  defenses  to  be  introduced,  by  amendment, 
without  regard  to  the  nature  of  the  defense.  McQueen  v.  Bab- 
cocJc^  8  Keyes,  428. 

Section-  6    Effect  of  amendment  on  preTions  proceedings. 

a.  In  general.  An  amendment,  under  section  172  of  the  Code, 
does  not  prejudice  proceedings  already  had.  The  amended 
pleading  becomes,  nevertheless,  a  substitute  for  the  original, 
which  is  no  longer  treated  as  a  pleading  in  the  cause.  Kapp  v. 
Barthan^  1  E.  D.  Smith,  622 ;  BurraZl  v.  Moore^  6  Duer,  654 ; 
Seneca  Co.  Bank  v.  OarlingJumse^  4  How.  174.  See  Brown  v. 
Saratoga  R.  R.  Co.^  18  N.  Y.  (4  Smith)  496.  It  supersedes  also 
every  demurrer,  answer,  or  reply,  to  the  original  pleading,  and 
renders  them  nullities  so  far  as  relate  to  the  issues  to  be  tried 
upon  the  amended  pleading.  Fry  v.  Bennett,  3  Bosw.  200 ;  S. 
C,  9  Abb.  45.  It  is  also  an  answer  to  a  motion  for  judgment  on 
a  frivolous  pleading  if  served  before  the  time  for  the  hearing  as 
specified  in  the  notice  of  motion,  and  before  the  time  allowed  for 
amendment  has  expired.  BurraU  v.  Moore,  5  Duer,  654 ;  Owrrie 
V.  Baldwin,  4  Sandf.  690. 

If,  however,  the  motion  is  based  upon  an  irregularity  in  the 

original  pleading,  it  will  not  be  superseded  by  the  service  of  an 

amended  pleading.    Pruden  y.Ciiy  of  LocJcport,  40  How.  46  ; 

Williams  v.  Wilkinson,  5  id.  357;  S.  C,  1  Code  R.  N.  S.  20; 

Hall  V.  Huntley,  id.  21 ;  Aymar  v.  Chase,  id.  141. 

Section  6.   Improper  amendments. 

a.  Reviedy  against.  The  only  restriction  to  the  right  to  amend 
a  pleading  once,  as  of  course,  within  the  time  specified  in  section 
173,  is  that  the  amended  pleading  shall  not  be  served  for  the 
Vol.  IL— 64 
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purposes  of  delay.  The  Code  provides,  that  if  it  shall  be  made 
to  appear  to  the  court  that  the  amendment  was  made  for  the 
purposes  of  delay,  and  the  plaintiff  or  defendant  will  thereby 
lose  the  benefit  of  a  circuit  or  term  for  which  the  cause  is  or  may 
be  noticed,  the  amended  pleading  may  be  stricken  out,  and  such 
terms  imposed  as  to  the  court  may  seem  just.    Code,  §  172. 

There  is  nothing  in  the  provision  of  the  section  cited  which 
will  authorize  a  party  upon  whom  an  amended  pleading  is  served, 
to  disregard  it  if  served  within  the  proper  time.  Strout  v.  Curran^ 
7  How.  86.  The  right  to  amend  is  absolute,  subject  only  to  the 
power  of  the  court  to  strike  out  for  cause  shown.  If  the  amend- 
ment is  made  in  good  faith,  and  not  for  the  purposes  of  delay, 
it  cannot  be  stricken  out,  although  the  effect  may  be  to  deprive 
the  opposite  party  of  the  benefit  of  a  circuit  or  term.  The  court 
must  pass  upon  the  question  of  intent  as  well  as  of  the  effect^ 
and  be  satisfied  that  it  was  made  for  the  purposes  of  delay,  and 
that  such  will  be  the  effect  of  it  before  it  can  be  stricken  out 
The  statute  does  not  authorize  the  party  to  decide  in  the  first 
instance  and  disregard  it  at  his  peril,  leaving  the  rights  of  the 
parties  to  be  subsequently  settled  upon  motion,  but  provides  for 
a  decision  upon  the  good  faith  and  propriety  of  the  amended 
pleading,  before  any  other  proceedings  are  had  in  the  action 
which  may  affect  the  rights  of  the  parties.  Oriffin  v.  Colien^  8 
How.  451 ;  Rogers  v.  RaiTibun^  id.  466.  But,  while  this  is  the 
general  rule  of  practice,  in  cases  where  an  amended  pleading  is 
palpably  frivolous,  and  is  obviously  a  fraud  upon  the  law  author- 
izing amendments,  of  course,  it  may  be  treated  as  a  nullity,  and 
disregarded.  Rogers  v.  Rafhhun^  8  How.  466 ;  Farrand  v.  Her- 
beson,  3  Duer,  655 ;  VanderhiU  v.  Bleeker^  4  Abb.  289 ;  AUen  v. 
Comptorty  8  How.  251.  When  the  party  upon  whom  the  amended 
pleading  is  served  elects  to  disregard  it,  and  go  to  trial  upon  the 
notice  served,  he  must  first  return  the  pleading  to  the  party 
serving  it.  lb. 

ARTICLE  n. 

AMEKDMEKTS  BY  LEAVE  OF  COUBT. 

Section  1*  Power  of  court  to  amend. 

a.  In  general.  The  Code  provides  that  the  court  may,  before 
or  after  judgment,  in  furtherance  of  justice,  and  on  such  terms 
as  may  be  proper,  amend  any  pleading,  process  or  proceeding. 
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by  adding  or  striking  out  the  name  of  any  party,  or  by  correct 
ing  a  mistake  in  IJie  name  of  a  party,  or  a  mistake  in  any  other 
respect,  or  by  inserting  other  allegations  material  to  the  case, 
or  when  the  amendment  does  not  change  substantially  the  claim 
or  defense  by  conforming  the  pleading  or  proceeding  to  the  facts 
proved.     Code,  §  ITS. 

The  power  of  amendment  is  not  confined  to  the  court  in  which 
the  action  originated,  but  may  be  exercised  even  on  an  appeal 
to  the  court  of  appeals.  Pratt  v.  Hudson  River  JR.  H.  Co.^  21 
N.  T.  (7  Smith)  305 ;  Bate  v.  Graham,  11  N.  Y.  (1  Kern.)  237. 

The  court  will,  as  a  matter  of  course,  allow  any  party  to  shape 
his  own  pleadings  to  suit  himself,  and,  for  this  purpose,  will 
permit  him  at  any  time  before  trial  to  amend  his  pleadings  so 
as  to  present  his  own  views  of  the  questions  to  be  litigated,  upon 
such  terms  as  may  be  deemed  equitable.  There  is  no  restriction 
upon  the  power  of  the  court  to  allow  such  amendments,  even 
though  the  effect  be  to  change  entirely  the  whole  cause  of 
action,  or  the  grounds  of  defense.  It  is  only  when  a  party 
seeks  to  amend  his  pleadings  after  trial,  that  the  court  is  pro- 
hibited from  allowing  an  amendment  which  would  substantially 
change  the  cause  of  action  or  defense.  TVoy  and  Boston  R.  R. 
Co.  V.  Tibbits,  11  How.  168  ;  Union  National  Barik  of  Troy  v. 
Bassett,  3  Abb.  N.  S.  359 ;  Ford  v.  Ford,  36  How.  321 ;  S.  C,  63 
Barb.  525;  Bigelow  v.  Dunn,  36  How.  120 ;  S.  C,  53  Barb.  670  ; 
Daguerre  v.  Orser,  3  Abb.  86 ;  Beardsley  v.  Stover,  7  How.  294. 

Section  2.  Amendments  as  to  practice. 

a.  In  general.  The  court  may,  before  or  after  judgment, 
amend  any  pleading  by  adding  or  striking  out  the  name  of  any 
party,  or  by  correcting  a  mistake  in  the  name  of  a  party.  Code, 
§  173.  Under  this  provision  of  the  Code,  mistakes,  in  the  names 
or  description  of  parties  plaintiff  and  defendant,  have  been  cor- 
rected by  amendment  before  and  at  the  trial,  and  even  after 
judgment.  See  Trustees  of  First  Baptist  Society  v.  Robinson, 
21  N.  Y.  (7  Smith)  234  ;  Bank  of  Havana  v.  Magee,  20  N.  Y. 
(6  Smith)  356 ;  Agent  of  Mount  Pleasant  Prison  v.  Rikeman,  1 
Denio,  279  ;  Dutcher  v.  Slack,  3  How.  322 ;  S.  C,  1  Code  R. 
113 ;  Turner  v.  Hillerline,  14  How.  213.  See,  also,  Mistakes  and 
AmeTidments^  post. 

Section  3.  Mistakes  generally.  Tlie  Code  places  no  restriction 
upon  the  power  of  the  court  to  amend  a  pleading  by  correcting 
a  mistake  of  any  nature  whatever.    See  Code,  §  173.    Thus,  an 


508  AMENDMENT  OF  PLEADINaS. 


Insertion  of  material  allegationa — Service  of  amended  pleadingB. 


amendment  may  be  allowed^  increasing  the  amonnt  demanded  in 
the  complaint  in  an  action  oh  contract  for  the  recovery  of  money 
only,  even  after  a  reply  repeating  the  original  claim,  and  although 
both  pleadings  are  verified,  if  it  is  shown  that  by  mistake  a  sum 
less  than  the  amoant  actually  due  had  been  demanded.  Mer- 
cTuiTvt  V.  New  York  Life  Ins.  Co.,  2  Sandf.  669 ;  8.  C,  2  Code 
R.  66.  See  Matter  of  Heller ^  41  How.  218  ;  also,  Mistakes  and 
AviendmeTvts^  post.  . 

Section  4.  Insertion  of  material  allegations. 

a.  In  general.  The  court  is  authorized  by  section  173  to 
amend  a  pleading  by  inserting  any  allegation  material  to  the 
case,  in  furtherance  of  justice  and  on  such  terms  as  may  be 
proper.  See  Woodruff  v.  Dickie^  5  Rob.  619;  S.  C,  81  How. 
164 ;  Beardsley  v.  Stover,  7  id.  294 ;  see,  also,  Mistakes  and 
AfnendmentSj  post 

ARTICLE  m. 

SEBYICE  OF  AMEKDED  PLEADIKOS. 

Section  1.  Service^  when  necessary. 

a.  In  general.  Every  pleading  which  is  amended  before 
trial  must  be  served  upon  the  adverse  party.  When  a  party 
amends  once  as  of  course,  under  the  provisions  of  section  172, 
service  of  the  amended  pleading  is  required  by  the  terms  of  that 
section.  So,  when  a  complaint  is  amended  after  demurrer,  a 
copy  of  the  amended  pleading  must  be  served  upon  the  defend- 
ant.   Code,  §  146. 

As  every  amended  pleading  takes  the  place  of,  and  supersedes 
the  original,  the  amended  pleading  should,  in  all  respects,  be 
governed  by  the  rules  as  to  service  that  apply  to  original 
pleading. 

Section  2.  Time  in  which  to  serve  pleading. 

a.  In  general.  Under  the  provisions  of  the  Code,  authorizing 
amendments  without  leave  of  court,  a  party  may  serve  an 
amended  ples^ded  at  any  time  within  twenty  days  from  the  ser- 
vice of  the  original,  or  at  any  time  before  the  period  for  answering 
it  expires,  or  at  any  time  within  twenty  days  after  the  service  of 
an  answer  or  demurrer  thereto.  Code,  §  172.  Where  an  amend- 
ment is  made  upon  leave  pf  court,  the  pleading  must  be  served 
within  the  time  prescribed  by  the  order  granting  leave  to  plead. 
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If,  by  any  inadvertence,  no  time  is  fixed  within  which  the 
amended  pleading  mast  be  served,  service  mast  be  made  within 
twenty  days  from  the  date  of  the  order.    See  Eale  32,  Sap.  Ct 

If  the  original  pleading  was  served  by  mail,  the  amended 
pleading  may  be  served  at  any  time  within  forty  days  from  the 
time  of  the  service  of  the  original.  Washhurn  v.  Herrick^  4 
How.  15 ;  S.  C,  2  Code  E.  2 ;  Cusson  v.  WJialon.  5  How.  802 ; 
S.  C,  1  Code  E.  N.  S.  27;  Evans  v.  Lichtensteiriy  9  Abb. 
N.  S.  141. 

Section  3.  EflTect  of  service.  The  effect  of  the  service  of  an 
amended  pleading  is  to  render  th^  original  pleading,  together 
with  the  answer  or  reply  thereto,  and  every  issue  thereby  raised 
an  absolute  nullity.  jPVy  v.  Bennett^  3  Bosw.  200 ;  S.  C,  9 
Abb.  46 ;  S.  C.  afllrmed,  28  K  T.  (1  Tiff.)  324 ;  Burr  oil  v.  Moore, 
6  Duer,  654 ;  Kapp  v.  BarthaUy  IE.  D.  Smith,  622 ;  Seneca  ' 
Cowniy  Bank  v.  Oarlinghouse,  4  How.  174. 

It  also  fixes  the  time  of  service  of  all  subsequent  pleadings,  as 
all  answers  to  the  amended  pleading  must  be  served  within 
twenty  days,  after  the  date  of  the  service  of  tiie  amended  plead- 
ing, unless  the  service  be  made  by  mail,  in  which  case  forty  days 
is  allowed.    See  §§  146,  412. 


PART   VII. 

PROCEEDINGS  BETWEEN  PLEADINGS  AND  TRIAL. 

CHAPTER  I. 

PEOCEEDINGS  ON  FAILUEE  TO  PLEAD. 

ARTICLE  L 

DISinSSIKa  COMPLAINT  FOB  WAKT  OF  SEBYICE. 

Section  L  Remedy  of  defendant  against  non-seryiee. 

a.  In  general.  It  sometimes  occurs  that  after  an  action  has 
been  commenced  by  the  service  of  a  summons  upon  one  or  more 
defendants,  no  further  proceedings  are  taken  by  the  plaintiff, 
and  the  defendant  is  left  to  conjecture  whether  the  action  has 
been  abandoned,  or  whether  the  plaintiff  is  seeking  some  advan- 
tage by  delay.  If  no  copy  of  the  complaint  was  served  with  the 
summons,  and  the  plaintiff  has  failed  to  serve  such  copy,  within 
the  prescribed  time,  after  a  demand  for  that  purpose,  and  no 
order  to  enlarge  the  time  of  such  service  has  been  served  upon« 
the  defendant' s  attorney,  the  defendant  may  move  for  an  order 
dismissing  the  summons,  and  for  judgment  Littlefleld  v. 
Murin^  4  How.  306 ;  S.  C,  2  Code  R.  128 ;  Colmn  v.  Bragden^ 
6  How.  124 ;  S.  C,  3  Code  R.  188 ;  Munson  v.  WiUard^  6  How. 
263;  S.  C,  3  Code  R.  260. 

Authority  for  this  procedure  may  be  found  in  section  274  of 
the  Code.  Skinner  v.  Noyes^  7  Rob.  228  ;  BaJcer  v.  Owrtiss^  7 
How.  478 ;  Colvin  v.  Bragdm,  5  id.  124;  S.  C,  3  Code  R.  188  ; 
LiMefleld  v.  Murin,  4  How.  306  ;  S.  C,  2  Code  R.  128.  That 
section  provides  that  the  court  may  dismiss  the  complaint,  with 
costs,  in  favor  of  one  or  more  defendants,  in  case  of  unreason- 
able neglect,  on  the  part  of  the  plaintiff,  to  serve  the  summons  on 
other  defendants,  or  to  proceed  in  the  cause  against  the  d^end- 
ant  or  drfendavis  served.  See  Code,  §  274.  An  omission  to 
serve  a  copy  of  the  complaint,  in  pursuance  of  the  requirements 
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of  the  statute,  is  an  unreasonable  neglect  on  the  part  of  the 
plaintiff  to  proceed  in  the  cause-  LitUefield  v.  Murin^  4  How. 
306  ;  S.  C,  2  Code  R.  128.  And,  under  the  general  authority 
thus  given,  the  defendant,  who  has  been  served  with  a  summons, 
may  move,  in  the  language  of  section  274,  to  dismiss  the  com- 
plaint, though,  in  point  of  fact,  no  complaint  may  have  been 
made,  and  the  foundation  of  the  motion  is  the  fact  that  no  copy 
has  been  seiTed  after  a  proper  demand.  Baker  v.  Curtiss^  7  How. 
478.  If  the  motion  is  granted,  the  action  will  be  discontinued 
or  dismissed.  Colvin  v.  Bragden^  5  How.  124 ;  S.  C,  3  Code 
R.  188. 

But,  independent  of  the  provisions  of  section  274  of  the  Code, 
on  the  failure  of  the  plaintiff  to  serve  a  copy  of  the  complaint 
after  due  demand,  the  defendant  may  move  for  a  dismissal  of 
the  summons  or  the  action,  on  the  sole  ground  of  the  plaintiff's 
non-compliance  with  the  requirements  of  section  130  of  the 
Code,  in  analogy  to  a  motion  for  judgment  of  non  pros,  for  the 
non-service  of  a  bill  of  particulars  under  the  former  practice. 
LitUefield^.  Marin,  4  How.  306 ;  S.  C,  2  Code  R.  128.  The 
authority  for  the  dismissal  of  the  complaint  for  non-service 
depends  rather  upon  section  130  of  the  Code  than  upon  section 
274  of  that  act ;  and  while  abundant  authority  may  be  found  in 
the  latter  section  for  a  motion  for  judgment,  as  in  case  of  non- 
suit, where  there  are  several  defendants,  and  the  plaintiff  has 
unreasonably  neglected  to  proceed  in  the  cause  against  the 
defendant  or  defendants  who  may  have  been  served,  it  may  be 
doubted  if  the  same  authority  may  be  found  in  cases  where 
there  is  but  a  single  defendant.  See  Kimberly  v.  Parker,  84 
How.  276  ;  Uhger  v.  Forty-second  Street  JR.  H.  Co.,  6  Rob.  646  ; 
S.  C,  30  How.  443. 

6.  Waiver  of  remedy.  A  defendant  may  waive  his  right  to  a 
dismissal  of  a  complaint  for  non-service,  by  unreasonable  delay, 
in  moving  for  the  relief  to  which  he  is  entitled. 

Thus,  where  a  proper  demand  has  been  made  for  a  copy  of 
the  complaint,  and  no  copy  has  been  served  within  the  twenty 
days  allowed  for  such  service,  the  defendant  is  entitled  to  a 
dismissal  of  the  complaint ;  and  a  complaint  served  after  the 
service  of  a  notice  of  motion  for  such  dismissal  is  a  nullity. 
Baker  v.  Ourtiss,  7  How.  478.  But,  if  the  plaintiff  serve  the 
complaint,  after  the  time  allowed  for  such  service,  but  befor6  the 
service  of  a  notice  of  motion  for  dismissal,  and  the  defendant 
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retain  for  a  long  time,  without  objection,  the  copy  so  served,  the 
irregularity  of  the  service  will  be  deemed  waived,  and  a  sub- 
sequent motion  to  dismiss  the  complaint  will  be  denied.  lb. 
See  HoUister  v.  Idvingston^  9  How.  140,  142.  Merely  retaining, 
without  objection,  a  copy  of  a  complaint  irregularly  served  will 
not,  however,  be  construed  as  a  waiver  of  the  right  to  make 
this  motion,  if  the  service  of  the  complaint  was  subsequent  to 
the  service  of  the  notice  of  the  motion.  lb. 

Section  3.  Proceedings  to  obtain  order. 

a.  Who  may  Tnove.  Where  there  is  but  a  sole  defendant  in  an 
action,  he  is,  of  course,  the  only  person  who  may  move  for  a 
dismissal  of  a  complaint  for  non-service.  But,  where  there  are 
several  defendants  named  in  a  summons,  a  part  of  whom  only 
have  been  served  with  summons  and  complaint,  the  motion  to 
dismiss  the  complaint  for  non-service  can  be  made  by  those  only 
upon  whom  no  complaint  has  been  served.  Travis  v.  TobiaSy 
7  How.  90. 

But  it  is  not  in  every  case  that  such  defendant  can  move  to 
dismiss  the  complaint,  under  section  274  of  the  Code.  A  defend- 
ant in  a  suit  in  equity,  who  has  been  merely  named  in  the  sum- 
mons, but  who  has  not  been  served  therewith,  cannot  voluntarily 
appear,  and  move  to  dismiss  the  complaint,  under  section  274 
of  the  Code,  unless  some  claim  is  made  against  him,  or  he  has 
some  right  to  protect  that  makes  such  appearance  necessary. 
Tracy  v.  HeynoldSy  7  How.  327.  See  WelUngtoiv  v.  ClassonSy 
18  id.  10 ;  S.  C,  9  Abb.  175.  But,  in  legal  actions,  the  right 
of  voluntary  appearance  is  unrestricted.  lb.. 

6.  Where  the  Tnotion  should  he  made.  The  motion  to  dismiss 
a  complaint  for  non-service  must  be  made  at  a  special  term, 
and  within  the  district  in  which  the  action  is  triable  according 
to  the  venue  laid  in  the  summons,  or  in  a  county  adjoining. 
But  where  the  summons  states  that  the  complaint  will  be  filed 
in  the  city  of  New  York,  the  motion  can  be  made  in  that  city 
only.  Code,  §  401 ;  Johnston  v.  Bryan^  5  How.  366  ;  S.  C,  1 
Code  R.  N.  S.  46. 

c.  Notice  of  Tnotion.  The  usual  eight  days'  notice  must  be 
given  of  the  motion  to  dismiss  the  complaint  for  want  of  ser- 
vice.   Code,  §  402. 

Vol.  n.— 66 
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Notice  of  motion  to  dismiiw  complaint. 

The  notice  may  be  in  the  .following  form :         » 

Notice  of  motion  to  dismiss  complaiTU. 

{TtUe  of  cause.) 

Please  take  notice^  that  on  the  annexed  affidavit,  the 
defendant  Y  Z  will  move  the  conrt,  at  a  special  term  to  be 
held  at      .     ,  on  the  day  of  ?  18     j  at  o'clock 

in  the  noon,  or  as  soon  thereafter  as  counsel  can  be  heard, 
that  the  complaint  herein  be  dismissed  with  costs,  and  that 
'  judgment  of  dismissal  of  the  action  be  entered  accordingly, 
with  costs ;  and  that  tiie  plaintiff  may  be  ordered  to  pay  the 
costs  of  this  motion,  and  for  such  other  or  further  relief  as 
may  be  just. 

{Date.)  {Siffnature.) 

{Address.) 

d.  Form  and  contents  of  nioDing  papers.  The  motion  must 
be  made  upon  an  affidavit  showing  the  time  of  the  service  of 
the  summons,  the  time  of  the  service  of  a  demand  of  a  copy 
of  the  complaint  with  the  notice  of  retainer,  and  the  fact  that 
no  copy  of  the  complaint  has  been  served  in  compliance  with 
such  demand.  The  moving  papers  should,  also,  show  in  what 
county  the  action  is  triable,  in  order  that  the  court  may  see  that 
the  motion  is  made  in  the  proper  district.  See  Johnston  v. 
Bryan^  1  Code  R.  N.  S.  46.  The  place  of  trial  may  be  shown 
by  direct  allegation,  or  by  a  copy  of  the  summons  annexed  to 
the  moving  papers. 

The  affidavit  may  be  made  by  any  person  or  persons  having 
knowledge  of  the  requisite  facts.  A  single  affidavit  may  be  used, 
or  the  essential  allegations  may  be  inserted  in  two  or  more  affi- 
davits, and  separately  subscribed  and  sworn  to,  as  is  moift  con- 
venient. 

The  affidavit  may  be  in  the  following  form : 

Affidavit  to  move  for  dismissal  for  neglect  to  serve  complaint. 

{TvUe  of  cause.) 

{ Venue.) 

C  D,  the  attorney  for  the  defendant  in  this  action,  being 
duly  sworn,  says : 

I.  That  this  action  was  commenced  by  the  personal  service  of 
the  summons,  a  copy  of  which  is  hereunto  annexed,  upon  the 
defendant,  Y  Z,  npon  the  day  of  ,  18  ,  as 
the  deponent  is  informed  and  believes. 

II.  That  a  notice  of  appearance  and  demand  of  a  copy  of  tlio 
complaint  herein  was  served  on  the  plaintiff's  attorney  on  the 
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day  of  last,  by  this  deponent  {or  as  appears 

from  the  affidavit  of  G  H,  hereto  annexed),  but  no  copy  of 
the  complaint  has  been  served  to  the  knowledge  or  behef  of 
deponent  • 

{Jurat.)  {Signaiure,) 

e.  Proceedings  on  motion.  Upon  the  hearing,  the  plaintiff 
can  oppose  the  motion  to  dismiss  the  complaint  by  counter- 
affidavits,  showing  that  the  complaint  was  served  in  time,  or  that 
the  demand  of  the  defendant  for  the  copy  of  the  complaint  was 
made  too  late,  or  any  other  existing  fact  calculated  to  defeat  the 
motion. 

If,  however,  the  plaintiff  cannot  urge  any  valid  defense  to  the 
motion,  he  should  offer  to  stipulate  for  service  within  a  short 
time,  on  payment  of  a  reasonable  amount  of  costs.  Full  costs 
will  seldom  be  allowed  by  the  court  after  such  offer  has  been 
made  and  refused. 

Service  of  the  complaint,  after  the  service  of  the  notice  of 
motion  to  dismiss,  will  be  unavailing  as  a  defense  to  the  motion. 
Baker  v.  Gurtiss,  7  How.  478  ;  Colvin  v.  Bragden^  5  id.  124 ;  S. 
C,  3  Code  R.  184. 

Section  3.  Order  and  subsequent  proceedings. 

a.  Form^  contents j  and  entry  of  order.  If  the  fact  of  the 
non-service  of  the  complaint  within  the  proper  time,  after  due 
service  of  a  proper  demand,  is  made  to  clearly  appear,  the  court 
will  grant  the  order  of  dismissal.  The  effect  of  this  order  will  be 
to  terminate  the  action.  Baker  v.  Curtiss^  7  How.  478  ;  Colvin  v. 
Bragden,  5  id.  124  ;  S.  C,  3  Code  R.  188. 

It  is  customary,  however,  to  allow  the  plaintiff  to  serve  his 
complaint  on  such  terms  as  the  court  may  deem  just.  The  order 
must  be  served  upon  the  plaintiff's  attorney  and  entered  with 
the  clerk. 

The  defendant  should  be  careful  to  have  his  costs  allowed  in 
the  order,  if  he  desires  to  obtain  them,  as  they  are  discretionary 
with  the  court.     See  Code,  §  315. 

The  order  may  be  in  the  following  form  and  dismiss  the  action 
absolutely,  or  it  may  be  in  the  conditional  form,  and  provide  for 
the  service  of  the  complaint  upon  the  defendant,  upon  the  pay- 
ment of  such  costs  and  a  compliance  with  sucl^  terms  by  the 
plaintiff  as  the  court  may  impose. 
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Order  dismissing  action  absolutely, 

{TiUe  of  cause.)  {At  special  term^  etc.) 

On  reading  and  filing  the  annexed  affidavits  (and  proof  of  due 
service  of  this  motion),  and  on  motion  of  M  N,  of  counsel  for 
defendant,  and  after  hearing  0  P,  of  counsel  for  plaintiff  (or,  no 
one  appearing)  in  opposition  ; 

Ordered  :  That  uie  plaintiff's  complaint  in  this  action  be  dis- 
missed (as  against  the  defendant  Y  Z)  with  dollars  costs, 
in  favor  of  said  defendant  (but  without  prejudice  to  a  new  action 
by,  etc.),  and  that  a  judgment  be  entered  accordingly  ;  and  that 
the  plaintiff  pay  the  said  defendant  dollars  costs  of  this 
motion. 

Order  dismissing  action  unless  plaint^  moves. 

{Add  to  the  above)  unless  the  plaintiffs  shall,  within  twenty 
days  after  the  service  of  this  order  on  them  or  their  attorney, 
serve  the  (summons  and)  complaint  on  the  said  Y  Z. 

a.  Judgment  of  discontinuance.  Upon  filing  the  above  order 
with  the  clerk,  the  defendant  may  proceed  to  enter  judgment 
against  the  plaintiff.  If  a  conditional  order  has  been  granted, 
giving  the  plaintiff  leave  to  serve  his  i^omplaint  upon  terms,  the 
defendant  should  file  proof  of  failure  on  the  part  of  the  plaintiff 
to  comply  with  such  terms  before  entering  judgment. 

Form  of  judgmerd. 

{Title  of  cause.) 

This  action  having  been  commenced  by  the  service  of  the 
summons,  without  a  copv  of  the  complaint,  on  the  defendant, 
and  the  said  defendant  naving,  on  the  day  of         ,  18    , 

served  on  the  plaintiff's  attorney  a  notice  of  appearance,  and 
demanded  a  copy  of  the  complaint,  and  due  prooi  having  been 
given  to  the  court  of  such  notice  and  demand,  and  that  no  copy 
of  the  complaint  has  been  served  (and  the  court  having  maae 
an  order  that  unless  the  plaintiff,  within  twenty  days  from  service 
of  such  order,  serve  a  copv  of  said  complaint ;  and  due  proof 
being  produced  by  the  affidavit  of  M  N ,  that  said  order  was 
served  on  the  plaintiff^  s  attorney,  on  the  day  of  ,  and 

that  no  copy  complaint  has  been  served,  although  more  than 
twenty  days  have  elapsed),  now,  on  motion  of  M  N,  for  the 
defendant. 

It  is  ADJUDGED,  that  the  complaint  be  dismissed  for  want  of 
service  of  a  copy  thereof,  and  that  the  defendant  recover  of  the 
plainti^  dollars,  his  costs  of  the  action. 
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c.  Restoring  the  complaint.  A  complaint  once  dismissed,  so 
far  terminates  the  action,,  that  no  motion  or  proceeding  can  be 
had  in  the  cause,  except  for  the  purpose  of  carrying  into  effect 
the  order  of  dismissal.  In  si)ecial  cases,  however,  and  upon 
proof  that  substantial  justice  requires  such  relief,  the  court  will 
entertain  and  grant  a  motion  to  restore  the  complaint.  See 
Jackson  v.  Pownal^  16  Ves.  204.  The  cases  in  which  such  an 
order  will  be  granted  are,  however,  very  rare,  and  but  few  cases 
can  be  cited  as  precedents  for  this  practice. 

The  procedure  to  restore  a  cause,  after  dismissal  for  want  of 
prosecution,  is  to  obtain  an  order  discharging  the  order  by 
which  the  complaint  was  dismissed.  This  order  can  be  obtained 
only  on,  payment  by  the  plaintiff,  of  the  costs  of  the  order  dis- 
missing the  complaint,  and  of  the  application  for  the  order  to 
discharge  it. 

Except  in  cases  where  a  new  action  would  be  barred  by  the 
statute  of  limitations,  this  procedure  would  be  of  doubtful 
utility  to  the  plaintiff,  as  a  dismissal  of  the  summons,  or  com- 
plaint for  want  of  prosecution,  oi)erates  only  as  a  discontinuance, 
and  is  not  a  bar  to  another  action  between  the  same  parties,  and 
for  the  same  cause.  See  McBrovm  v.  SomerviUe^  2  Stew.  616 ; 
Barl  V.  CampbeUy  14  How.  830. 


ARTICLE  II. 

JUDGMEirr  OK  FAILUBE  TO  AKSWBB. 

Section  1*  What  constitutes  a  failure  to  answer. 

a.  In  general.  The  Code  prescribes  that  the  answer  of  the 
defendant  must  be  served  within  twenty  days  after  the  service 
of  the  copy  of  the  complaint    Code,  §  143. 

It  is  well  settled,  that  if  no  answer  is  served  within  the  time 
thus  prescribed  by  statute,  the  defendant  has  failed  to  answer, 
and  that  any  answer  subsequently  served,  unless  by  leave  of 
court,  is  a  nullity.  Dudley  v.  Hubbard^  2  Code  R.  70 ;  Man- 
deviUe  v.  Winn^,  1  Code  R.  N.  S.  161 ;  S.  C,  6  How.  461 ; 
McOovm  V.  Leavenworth^  2  E.  D.  Smith,  24.  The  decisions  to 
the  contrary  have  been  overruled.  See  Foster  v.  Udell^  2  Code 
R.  30 ;  CarpeTUer  v.  New  York  and  New  Saven  H.  JS.  Co.y  11 
How.  481,  483. 
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ft.  Dtfective  answer.  An  answer,  although  regularly  served 
within  the  time  prescribed  by  statute,  may  be  so  defective  in 
essential  particulars  as  to  be  in  fact  no  answer  to  the  complaint, 
and  entitle  the  plaintiff  to  proceed  to  judgment  as  for  want  of 
an  answer.  Such  an  answer  cannot,  however,  be  treated  as  a 
nullity.    St/rovi  v.  Curran^  7  How.  36. 

Thus,  if  it  be  required  that  an  answer  should  be  verified  by 
the  oath  of  the  party,  and  an  answer  is  served  without  such  veri- 
fication, it  may  be  returned,  and  the  plaintiff  may  proceed  for 
the  want  of  an  answer.  lb.  See  ITuli  v.  BaUy  14  How.  305. 
But,  before  the  plaintiff  can  proceed  to  enter  judgment,  he  must 
.  notify  the  opposing  party  of  the  defect,  and  give  the  defendant 
an  opportunity  to  obviate  it.  If  the  defect  is  not  promptly  cor- 
rected, the  plaintiff  may  then  treat  the  answer  as  a  nullity  and 
proceed  to  enter  judgment.  Laimbeer  v.  Alle%  2  Sandf.  648 ; 
S.  C,  2  Code  R.  15. 

But  the  plaintiff,  by  retaining  an  unverified  or  defective 
answer  until  the  time  for  answering  has  expired,  and  then  return- 
ing it  to  the  defendant,  will  be  deemed  to  have  waived  his  objec- 
tion thereto,  and  his  right  to  proceed  to  judgment.  lb. ;  WhUe 
V.  Cvmmings,  3  Sandf.  716 ;  S.  C,  1  Code  R.  N.  S.  107. 

Section  2.  Remedy  of  plaintiff  on  default. 
^  a.  On  default  of  sole  plaintiff.  In  an  action  arising  on  con- 
tract, for  the  recovery  of  money  only,  the  plaintiff  may  file  with 
the  clerk  the  proof  of  personal  service  of  the  summons  and  com- 
plaint upon  the  defendant,  or  of  the  service  of  the  summons 
according  to  the  provisions  of  section  130  of  the  Code,  and  that 
no  answer  has  been  received. 

The  clerk  will  be  thereupon  required  to  enter  judgment  against 
the  defcndaut  for  the  amount  mentioned  in  the  summons.  In 
other  actions,  the  plaintiff  must,  after  the  expiration  of  the  time 
'for  answering,  apply  to  the  court,  upon  like  proof,  for  the  relief 
demanded  in  the  complaint.    Code,  §  246. 

6.  On  defavU  of  ons  of  several  d^endants.  The  Code  makes 
similar  provisions  for  the  entry  of  judgment  against  one  of  several 
defendants,  severally  liable,  who  has  failed  to  answer  the  com- 
plaint See  Code,  §§  136,  246.  But,  where  the  defendants  are 
jointly  liable,  judgment  cannot  be  entered  against  one  until  the 
claim  against  all  of  them  has  been  decided,  even  though  such 
defendants  cannot  serve  a  joint  answer,  after  the  time  allowed 
for  answering  has  expired,  as  to  any  of  them.    Siuyter  v.  Smithy 
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2  Bosw.  673 ;  Caain  v.  Latson,  18  How.  611 ;  S.  C,  4  Abb.  248 ; 
Bacon  v.  ComstocJc^  11  How.  197 ;  Warner  v.  Ford^  17  id.  54 ; 
Ja^ues  V.  Oreenwoodj  1  Abb.  230.  A  judgment  may  be  rendered 
at  the  trial  against  a  defendant  in  default  although  the  plaintiff 
may  have  failed  to  recover  against  the  defendants  who  have 
answered.    Bluyter  v.  Smithy  2  Bosw.  673. 

Where  defendants  are  jointly  and  severally  liable,  the  plaintiff 
may  proceed  against  the  defendant  served,  as  if  he  were  the  only 
defendant.    Stannard  v.  MaUice^  7  How.  4 ;  Code,  §  186. 


ARTICLE  m. 

JUDGMENT  OK  PABTIAL  FAILUBE  TO  AKSWEB. 

Section  1.  Proceedings  on  partial  fallnre  to  answer. 

a.  Where  defense  is  a  counter-claim.  The  Code  provides  that 
where  the  defendant,  by  his  answer,  does  not  deny  the  plaintiff's 
claim,  but  merely  sets  up  a  counter-claim  amounting  to  less  than 
the  plaintiff's  claim,  the  plaintiff  may,  on  admitting  such  counter- 
claim, take  judgment  for  the  excess  of  his  demand,  as  in  case  of 
default  for  want  of  an  answer.  Code,  §  246 ;  Hoblnns  v.  TFofooTi, 
22  How.  298. 

These  provisions  of  the  Code  apply,  however,  to  such  actions 
only  as  arise  upon  contract  for  the  payment  of  money.  lb.      '^ 

6.  Defense  must  he  wholly  affirmative.  The  provision  of  the 
Code,  authorizing  the  plaintiff  to  enter  judgment  on  a  partial 
failure  to  answer,  is  confined  to  cases  in  which  the  defense  set 
up  in  the  answer  is  wholly  affirmative,  and  where  the  defendant, 
by  not  denying  the  plaintiff's  claim,  admits  its  justness,  and 
seeks  to  diminish  the  amount  to  be  recovered  by  a  cross  demand 
less  in  amount  than  the  claim  which  constitutes  the  cause  of 
action.  See  Code,  §  246.  If  the  answer,  in  any  respect,  denies 
the  plaintiff's  claim,  the  plaintiff  caiuiot  take  judgment  for  the 
excess  of  his  claim  over  the  counter-claim  of  the  defendant,  as 
on  failure  to  answer.  The  statute  does  not  provide  for  the  entry 
of  judgment  by  the  clerk  in  such  cases. 

c.  Courder-claim^  how  admitted.  Before  the  plaintiff  can  take 
judgment  upon  a  partial  failure  of  the  defendant  to  answer  the 
complaint,  as  provided  in  section  246,  the  plaintiff  must  file  with 
the  clerk  of  the  court  a  statement,  admitting  the  counter-claim 
set  up  in  the  answer.    This  statement  should  be  annexed  to  and 
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form  part  of  the  judgment  roll.  Code,  §  246.  The  clerk  will 
thereupon  enter  judgment  for  the  excess  of  the  claim  of  the 
plaintiff  over  the  counter-claim  of  the  defendant  The  statement 
admitting  the  counter-claim  may  be  in  the  following  form  : 

Statement  ddmiitting  counter-claim. 

{TiUe  of  cause.) 

The  plaintiff  in  this  action  hereby  admits  the  counter-claim  in 
the  defendant' s  answer,  and  consents  that  the  same,  amounting 
to  {Jiere  state  amouTvt^  with  interest^  if  any\  be  deducted  from 
the  amount  demanded  in  the  complaint. 

{Date.)  {Signature  of  plaintiff^  s  attorn^. ) 


AKTICLE  IV. 

JUDGMENT  ON  FAILURE  TO  BEPLY. 

Section  1.  When  defendant  may  moye  for  judgment. 

a.  On  failure  to  reply  to  counter-claim.  The  Code  provides 
that  if  the  answer  contain  a  statement  of  new  matter  constituting 
a  counter-claim,  and  the  plaintiff  fail  to  reply  or  demur  thereto 
within  the  time  prescribed  by  law,  the  defendant  may  move  for 
such  judgment  as  he  is  entiUed  to  upon  such  statement,  and  if 
the  case  require  it,  a  writ  of  inquiry  of  damages  may  be  issued. 
Code,  §  154.  The  right  thus  given  to  the  defendant  by  the  sec- 
tion above  cited  is  restricted  to  those  cases  in  which  the  absence 
of  a  reply  to  new  matter  in  the  answer  is,  by  the  terms  of  section 
168  of  the  Code,  made  equivalent  to  an  express  admission  of  the 
truth  of  the  matter  so  pleaded.  But  it  is  only  new  matter  con- 
stituting a  counter-claim  that  is  to  be  taken  as  true,  if  not  con- 
troverted by  a  reply.    Code,  §  168. 

h.  On  disregard  of  order  to  reply  to  new  matter  pleaded  by 
^cby  of  avoidance.  The  Code  also  provides  that  when  an  answer 
contains  new  matter,  constituting  defense  by  way  of  avoidance, 
the  court  may,  in  its  discretion.  On  the  defendant's  motion, 
require  a  reply  to  such  new  matter ;  and,  in  that  case,  the  reply 
shall  be  subject  to  the  same  rules  as  a  reply  to  a  counter-claim. 
Code,  §  153.  The  language  of  this  section  is  broad  enough  to 
authorize  the  defendant  to  move  for  judgment  upon  the  answer, 
under  section  154,  in  case  the  plaintiff  disregards  the  order 
requiring  a  reply. 
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Seetion  2.  Proceedings  on  motion. 

a.  Application^  when  made.  An  application  for  judgment 
n;)on  the  answer,  on  the  ground  that  the  plaintiff  has  failed  to 
reply  to  new  matter  set  up  in  the  answer  by  way  of  counter- 
claim, or  to  new  matter  constituting  a  defense  by  way  of  avoid- 
ance, to  which  a  reply  has  been  required  by  order  of  the  court, 
is  made  in  substantially  the  same  manner  as  a  motion  for  judg- 
ment upon  failure  to  answer.  The  motion  may  be  made  at  any 
time  after  the  expiration  of  the  time  allowed  for  the  service  of  a 
reply,  by  the  statute  or  the  order  of  the  court. 

b.  Notice  of  Tnotion.  The  Code  requires  that  a  notice  of  not 
less  than  ten  days  shall  be  given  to  the  adverse  party  of  the 
application.    Code,  §  164. 

The  notice  may  be  in  the  following  form : 

NoUce  of  applicaMon  for  judgment. 

{Tide  of  cause.) 

Please  take  notice  that,  on  the  pleadings  and  the  annexed 
affidavit,  the  defendant  will  apply  to  the  court  at  a  special  term, 
to  be  held  at  ,  in  ,  on  the         day  of  ,  18    ,  at 

o'clock  in  the  noon,  or  as  soon  thereafter  as  counsel 

can  be  heard,  for  judgment  for  want  of  a  reply  in  this  action,  or 
for  such  other  relief  as  may  be  just,  with  coste. 

{Signature  of  defendarvPs  aitorney.) 
{Date.) 

{Address.) 

c.  Moving  papers.  It  has  been  held  that  all  the  papers  needed 
upon  a  motion  for  judgment  upon  a  failure  to  reply  are  the  sum- 
mons, complaint,  answer  and  notice  of  motion.  jBrown.v.  Spear^ 
5  How.  146  ;  S.  C,  3  Code  R.  192  ;  9  N.  T.  Leg.  Obs.  97.  Not- 
withstanding this  decision,  an  affidavit  of  the  due  service  of  the 
answer,  and  of  the  fact  that  no  reply  has  been  received  thereto, 
will  be  not  only  appropriate  but,  probably,  necessary.  If  the 
court  has  ordered  a  reply  to  matter  set  up  in  the  answer  as  a 
defense  by  way  of  avoidance,  and  the  motion  is  based  upon  the 
disregard  of  this  order, .  a  copy  of  this  order  should  be  included 
in  the  motion  papers,  with  an  affidavit  of  due  service  and  of  the 
non-service  of  the  reply  in  obedience  thereto. 

Section  3.  The  order. 

a.  In  general.    Upon  the  presentation  of  these  papers  to  the 
oourt,  an  order  may  issue,  directing  judgment  for  the  defendant. 
Vol.  n.  —  66 
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If  the  order  is  absolute  in  its  form,  judgment  may  be  entered  at 
once ;  but,  if  the  order  for  judgment  is  conditional,  and  allows 
the  plaintiff  a  limited  time  to  answer  upon  payment  of  costs, 
judgment  cannot  be  entered,  except  on  proof  of  defiiult,  in  com- 
plying with  the  terms  of  the  order. 

The  Code  authorizes  the  issuing  of  a  writ  of  inquiry  for  the 
assessment  of  damages,  if  the  case  requires  it.    Code,  §  154. 

The  practice,  on  entering  judgment,  will  be  discussed  in  a 
subsequent  chapter. 


CHAPTER  II. 

DISCOVEET  AND  IKSPECTION  OP  DOCUMENT^. 

ARTICLE  I. 

DISCOYEBT  OF  DOGUMEKTS,  PBIOB  TO^  AND  UKDEB  THE  BEYISED  STATUTES. 

Seetion  1.  Nature  and  object  of  a  dlscoyery. 

a.  Nature  and  object  of  the  remedy.    In  all  litigatiDn,  the  facts 
in  issue  must  be  determined  ui)on  the  evidence  introduced  by  the 
parties.    But  it  may  sometimes  be  important  for  the  parties  to 
know  the  nature  and  details  of  some  of  the  evidence  before  there 
can  be  an  issue  of  fact  framed.    A  plaintiff  may  commence  an 
action  by  the  service  of  a  summons  without  serving  a  complaint 
with  it,  and  this  is  sometimes  a  necessary  mode  of  commencing 
an  action,  as  in  the  case  of  a  demand  nearly  baired  by  the  statute 
of  limitations,  or  where  a  defendant  is  about  to  leave  the  State, 
or  in  any  other.case  where  haste  is  indispensable.    In  all  such 
cases,  a  plaintiff  may  secure  the  advantage  of  commencing  his 
action  in  time,  while  he  may  not  be  informed  as  to  the  matters 
which  he  may  or  ought  to  allege  in  his  complaint.    The  law  has 
provided  for  this  by  permitting  an  action  to  be  commenced,  and 
then  enabling  the  plaintiff  to  call  upon  the  defendant  to  furnish 
him  with  an  inspection  of  such  documents  as  may  be  in  his  pos- 
session or  under  his  control,  if  they  are  material  to  the  plaintiff, 
and  are  such  as  the  law  will  require  the  defendant  to  discover 
and  produce  for  the  use  of  the  plaintiff.    On  the  other  hand,  if 
an  action  is  commenced  with  or  without  the  service  of  a  com- 
plaint, the  defendant  will  also  be  entitled  to  have  an  inspection 
of  documents  or  papers  in  the  possession  or  under  the  control 
of  the  plaintiff,  before  framing  or  serving  his  answer  to  the  com- 
plaint, provided  they  are  such  as  he  may  properly  ask  to  have 
furnished  for  inspection.    The  object  of  the  law  is  to  enable 
each  of  the  parties  to  secure  a  fall  and  fair  examination  of  such 
papers  or  documents  as  the  other  may  have  in  his  possession  or 
under  his  control,  if  they  are  material  to  the  interests  of  the 
party  seeking  the  discovery,  and  relevant  and  material  to  the 
matters  involved  in  the  pending  litigation. 
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While  thus  aiding  both  parties,  in  all  proper  cases  there  is  a 
safeguard  in  the  nature  of  a  restraint  upon  unjust  applications, 
which  the  court  enforces  by  refusing  an  inspection  in  every  case 
where  it  ought  not  to  be  granted.  The  power  of  compelling  a 
discovery  is  a  most  valuable  one,  and  its  exercise  is  carefully 
guarded  by  the  courts  under  the  provisions  of  the  law  and  practice 
relating  to  the  subject. 

h.  At  common  law.  It  is  a  maxim  of  the  common  law  that  no 
man  is  bound  to  furnish  his  adversary  with  evidence  to  be  used 
against  himself ;  and  the  litigant  parties  were  permitted  to  con- 
ceal from  each  other,  up  to  the  time  of  trial,  the  evidence  on 
which  they  meant  to  rely ;  and  the  common-law  courts  would 
not  compel  either  of  them  to  supply  the  other  with  any  evidence, 
parol  or  otherwise,  to  assist  him  in  the  conduct  of  his  cause. 
This  defect  was,  in  some  degree,  remedied  by  the  power  of  filing 
a  bill  in  equity  for  the  discovery  of  evidence,  but  it  was  a  pro- 
cess both  circuitous  and  expensive.  In  modern  times  the  com- 
mon-law courts  relaxed,  to  a  considerable  extent,  the  strictness 
of  the  ancient  rule,  and,  at  length,  it  became  an  established  prac- 
tice that,  when  a  document,  in  which  both  litigant  parties  had  a 
present  interest,  was  in  the  custody  or  control  of  one  of  them, 
under  such  circumstances  that  he  might  fairly  be  deemed  a 
trustee  of  it  forl^oth,  the  court  would  order  an  inspection  and 
copy  of  it  to  be  given  to  his  adyersary,  if  it  were  material  to 
sustain  the  suit  or  to  establish  the  defense. 

But  even  this  advance  fell  far  short  of  the  requirements  of  the 
practice,  and  statutes  have  been  enacted  in  England  and  in  this 
State,  as  well  as  in  other  States,  which  greatly  extend  the  powers 
of  the  court  as  to  the  production  of  evidence  by  the  parties. 

c.  Discovery  prior  to  the  statutes.  Before  the  Revised  Statutes 
or  the  Code  provided  for  the  production  of  documents,  books 
and  papers,  the  supreme  court  exercised  a  limited  power,  as  to 
the  discovery  of  such  writings,  when  necessary  to  the  parties. 
Where  the  instrument  sought  to  be  inspected  was  the  immediate 
foundation  of  the  action,  the  discovery  was  allowed.  Banlc  of 
Utica  V.  HiUard,  6  Cow.  62 ;   Willis  v.  Bailey,  19  Johns.  268. 

In  a  later  case,  the  rule  adopted  was,  that  either  party  was 
entitled  to  a  rule  or  order  for  the  production  of  the  documents 
or  papers,  if  he  could  have  obtained  them  upon  a  bill  of  dis- 
covery.    WaUis  V.  Murray y  4  Cow.  399  (401).    See  Totonsend 
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V.  Lawrence^  9  Wend.  459  ;  Woods  v.  De  Mganiere^  1  Rob. 
686  ;  26  How.  628  ;  16  Abb.  1. 

The  Englisli  rule,  before  the  enactment  of  a  statute  on  the 
subject,  was  quite  extensive  as  to  the  cases  in  which  an  inspec- 
tion was  allowed.  If  the  action  was  founded  upon  a  document, 
the  court  would  compel  its  production  for  the  inspection  of  the 
defendant,  where  he  was  a  party  to  it,  and  had  no  copy.  Bluck 
V.  Oompertz^  7  Exch.  67 ;  2  L.  M.  &  P.  697.  So,  where  an  action 
was  brought  upon  an  instrument,  in  which  the  defendant  had  an 
interest,  the  court  might  order  the  plaintijBT  to  allow  the  defend- 
ant to  inspect  it.    Doe  dem.  Child  v.  Boe^  1  Ell.  &  Bla.  279. 

So,  the  defendant  was  allowed  an  inspection  of  letters  written 
to  the  plaintiff  by  an  agent  for  the  defendant,  where  he  had  not 
kept  copies,  and.  it  appeared  that  the  action  was  founded  upon 
such  letters,  and  that  an  inspection  was  necessary  for  his  defense. 
Price  V.  Harrison^  8  C.  B.  N.  S.  617.  The  courts  proceeded 
upon  the  principle  that  where  there  is  an  agreement  between  the 
plaintiff  and  the  defendant,  of  which  there  is  only  one  part,  the 
party  who  has  the  agreement  in  his  possession  ought,  when 
applied  to,  to  give  the  other  party  a  copy,  and  that  he  has  no 
right  to  impose  terms  as  a  condition  for  so  doing.  Mead  v.  Cole- 
man,  2  C.  &  M.  466 ;  2  Dowl.  P.  C.  364  ;  4  Tyrw.  274.  Thus,  if 
a  lease  was  in  the  hands  of  a  tenant,  and  it  appeared  that  no 
counterpart  could  be  found,  the  landlord  was  entitled  to  inspect 
and  take  a  copy  of  it.  Doe  dem,  v.  Slight,  1  Dowl.  P.  C.  163. 
See,  also,  Doe  dem.  Morris  v.  Roe,  1  M.  &  W.  207 ;  1  Qule,  367. 
But  an  inspection  was  refused,  as  a  general  rule,  where  the  docu- 
ments were  not  set  out  in  the  declaration,  or  where  the  party  did 
not  hold  them  as  trustee  or  agent  of  the  other.  Ooodliff  v.  FvZ- 
ler,  14  Mees.  &  Wels.  4 ;  2  Dow.  &  L.  661.  So,  where  a  person 
who  was  not  a  party  to  the  suit  held  a  deed  as  a  mere  trustee, 
and  the  party  seeking  the  inspection  was  not  an  execuljpg  party 
to  the  deed,  the  court  would  not  grant  the  inspection.  Cocks  v. 
Nash,  3  M.  &  Scott,  164,  9  Bing.  723. 

So  inspection  was  refused,  to  a  plaintiff  in  replevin,  of  a  deed 
to  which  he  was  no  party,  where  it  assigned  to  the  avowant  the 
reversion  of  the  demised  premises.    Brown  v.  Rose,  6  Taunt.  283. 

In  an  action  on  a  charter-party,  against  a  charterer,  the  court 
refused  to  compel  the  plaintiff  to  produce  and  allow  the  defend- 
ant to  inspect  the  ship's  log  book.  Rundle  v.  Beavmont,  4 
Bing.  637 ;  1  M.  &  P.  396. 
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These  illustrations  of  the  powers  and  practice  of  the  common- 
law  courts,  before  a  statutory  authority  was  given  to  them,  will 
serve  to  show  how  far  the  powers  of  the  courts  have  been  ex- 
tended. It  will  be  remembered  that  courts  of  equity  possessed 
ample  powers  for  compelling  the  production  of  documents  and 
papers  in  all  suits  and  proceedings  of  an  equitable  nature,  or  in 
aid  of  a  decree  and  in  proceedings  at  law. 

d.  Changes  under  svbsequeivt  statutes.  The  power  of  the 
common-law  courts  to  compel  a  discovery  of  documents  or  books 
and  papers  was  defined  and  extended  by  the  Revised  Statutes, 
which  provide  that  the  court  shall  have  power,  ^^in  such  cases 
as  shall  be  deemed  proper,  to  compel  any  party  to  a  suit  pend- 
ing' therein,  to  produce  and  discover  books,  papers  and  docu- 
ments in  his  possession  or  power,  relating  to  the  merits  of  any 
such  suit,  or  of  any  defense  therein."  And,  further,  that  "^he 
court  shall,  by  general  rules,  prescribe  the  cases  in  which  such 
discovery  may  be  compelled,  aiid  the  proceedings  for  that  pur- 
pose, where  the  same  are  not  herein  provided,  and  therein  the 
court  shall  be  governed  by  the  principles  and  practice  of  the 
court  of  chancery  in  compelling  discovery,  except  tha;t  the  costs 
of  such  proceedings  shall  always  be  awarded  in  the  discretion  of 
the  court.  2  R.  S.  199  (207),  §§  21, 22.  By  the  Laws  of  1841,  ch.  38, 
the  power  of  ordering  such  discovery  is  conferred  on  the  superior 
court  of  New  York,  court  of  common  pleas,  recorders'  and 
mayors'  courts,  and  also  the  practice  and  rules  adopted  by  the 
supreme  court  govern  in  such  cases.  See  OovM  v.  McCartyy 
11  N.  Y.  (1  Kern.)  675 ;  Mocrre  v.  Pe/ife,  2  Sandf.  663.  By  the 
rules  of  the  supreme  court  applications  may  be  made,  in  the 
manner  provided  by  law,  to  compel  the  production  and  discovery 
of  books,  papers  and  documents  relating  to  the  merits  of  any 
civil  action  pending  in  court,  or  of  any  defense  in  such  action  in 
the  foUo^ng  cases : 

1.  By  the  plaintiff,  to  compel  the  discovery  of  books,  papers  or 
documents,  in  the  possession  or  under  the  control  of  the  defend- 
ant, which  may  be  necessary  to  enable  the  plaintiff  to  frame  his 
complaint,  or  to  answer  any  pleading  of  the  defendant. 

2.  The  plaintiff  may  be  compelled  to  make  the  like  discovery 
of  books,  papers  or  documents,  when  the  same  shall  be  necessary 
to  enable  the  defendant  to  answer  any  pleading  of  the  plaintiff. 

3.  Either  party  may  be  compelled  to  make  discovery,  as  pro- 
vided by  section  388  of  the  Code.     Rule  18,  Sup.  Ct. 
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The  provisions  of  the  Code,  relating  to  a  discovery  or  inspec- 
tion of  books  and  papers,  will  be  considered  in  a  subsequent 
place.  The  authority  for  the  granting  of  an  order,  for  a 
discovery  of  books  and  papers,  with  a  view  to  aid  in  framing  the 
pleadings  in  a  cause,  depends  more  particularly  upon  the  pro- 
visions of  the  Revised  Statutes,  and  the  rules  of  the  supreme 
court,  than  upon  section  388  of  the  Code.  The  provisions  of 
the  Code,  in  relation  to  discovery,  are  more  properly  applicable 
to  proceedings  taken  after  issue  joined,  with  a  view  to  obtain 
evidence  to  be  used  upon  the  trial,  than  to  proceedings  before 
issue  joined,  and  in  aid  of  pleading.  Breooort  v.  WarTieVy  8 
How.  321 ;  Qdston  v.  MarsTtaU^  6  id.  398 ;  Terry  v.  Muhel^  12 
N.  T.  Leg.  Obs.  138.  The  provisions  of  the  statute,  which 
clothed  the  various  courts  of  this  State  with  power  to  order  a 
discovery,  related  exclusively  to  suits  at  law.  But  the  distinc- 
tion between  suits  at  law  and  in  equity  being  abolished,  the 
statute  and  the  rules  of  court  now  apply  to  aU  cases.  Under  the 
old  chancery  practice,  in  ordinary  cases,  the  defendant  could  not 
upon  motion  compel  a  production  of  documents  in  the  com- 
plainant's possession;  but,  if  the  books  or  documents  were 
material  to  his  defense,  he  was  required  to  file  a  cross-bill  against 
the  complainant  for  a  discovery  of  them.  Denning  v.  Smithy  3 
Johns.  Ch.  409  ;  Kelly  v.  Eckf(yrdy  5  Paige,  548.  And,  where  the 
complainant  desired  an  inspection  of  books  and  documents  in 
the  defendant' s  possession,  he  was  required  to  frame  his  bill  with 
a  view  to  discovery,  that  is,  to  obtain  an  admission  in  the  defend- 
ant's  answer  that  he  was  in  possession  of  them.  It  was  not 
sufficient  that  there  had  been  a  general  reference  to  them  in  the 
answer.  They  must  be  described  with  reasonable  certainty, 
either  in  the  answer  or  the  schedule  annexed  to  it,  so  as  to  be 
considered,  by  the  reference,  as  incorporated  in  the  answer ;  and, 
there  must  be  an  admission  that  they  were  in  the  d^endanfs 
possession  or  power  ;  and  it  must  also  appear  that  the  plaintiff 
has  an  irUerest  in  the  production  of  the  books  or  papers  sought 
after.  Watson  v.  Jieznwick,  4  Johns.  Ch.  381  ;  Eager  v.  WiswaUy 
2  Paige,  369  ;  Er skins  v.  Bize,  2  Cox's  Ca.  226;  Terry  v.  Riibel, 
12  N.  Y.  Leg.  Obs.  138.  The  petition  for  a  production  was 
founded  upon  the  admission  in  the  defendant's  answer.  lb. 
These  rules,  peculiar  to  the  chancery  practice,  no  longer  remain, 
but  both  the  plaintiflT  and  the  defendant  may  have  a  discovery 
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in  equity,  as  well  as  in  common-law  cases,  under  the  provisions 
of  the  statute. 

e.  Power  of  court  to  compel  discovery.  '  The  court  is  author- 
ized by  the  statute  to  require  the  production  of  such  books, 
papers  and  documents  as  relate  to  the  merits  of  any  suit,  or  of 
any  defense  th  ^rein,  and  to  grant  an  order  to  that  effect  in  such 
cases  as  shall  be  deemed  proper.  2  R.  S.  199  (207),  §  20.  By 
the  same  statute,  the  supreme  court  is  authorized  to  prescribe, 
by  general  rules,  the  cases  in  which  a  discovery  may  be  com- 
pelled. See  2  R.  S.  199  (208),  §  22.  In  the  exercise  of  this 
power,  the  court  adopted  the  rules  relating  to  the  application 
apd  order  for  a  discovery  under  the  statute.  See  Rules  18,  19, 
20.  These  general  rules  did  not  annul,  the  inherent  power  of 
the  court  to  compel  a  discovery,  nor  did  they  confer  new  power. 
They  were  simply  designed,  to  regulate  the  exercise  of  a  power 
previously  existing.  See  Gould  v.  McCarty^  11  N.  Y.  (1  Kern.) 
575.  And  notwithstanding  that  the  court  has  framed  these 
general  rules,  it  is  not  bound  by  them,  but  may  compel  a  dii^ 
covery  in  cases  other  than  those  prescribed.  Davis  v.  Dunham^ 
13  How.  425.  It  is  settled  by  authority,  that  the  court  has 
power  to  compel  the  discovery  of  books  and  papers,  or  docu- 
ments containing  evidence,  relating  to  the  merits  of  the  action, 
under  the  provisions  of  the  Revised  Statutes,  as  well  after  as 
before  issue  joined.  Morrison  v.  Sturges^  26  How.  177.  But 
after  the  complaint  has  been  served,  an  application  for  a  dis- 
covery of  books  and  papers  cannot  properly  be  made  until  the 
service  of  the  answer.  Thompson  v.  Erie  R,  H,  Co,j  9  Abb. 
N.  S.  230. 

The  discretion  of  the  court  is  not,  however,  absolute,  but  is 
subject  to  the  condition  that  the  books  and  papers  sought  to  be 
discovered  shall  contain  evidence  relating  to  the  merits  of  the 
case.  Keeler  v.  Duseribury^  1  Duer,  660 ;  S.  C,  11  N.  T.  Leg. 
Obs.  287.  Where  no  complaint  has  been  filed,  and  the  relief 
sought  by  the  action  is  not  shown  by  an  affidavit,  the  merits  of 
the  case  cannot  appear,  and  the  court  should  not,  in  the  exercise 
of  its  discretionary  powers,  compel  a  discovery.  lb..  So  the 
party  applying  for  a  discovery  under  the  statute  may,  by  making 
a  case  provided  for  by  them  and  the  rules  of  court,  become 
entitled  to  the  remedy  as  a  matter  of  right.  In  such  cases,  the 
court  should  limit  the  exercise  of  its  discretion  to  the  specifica- 
tion of  the  manner  in  which  the  discovery  should  be  made. 
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Hoyt  V.  American  Tixchange  BanJc^   1  Duer,  652 ;   S.  C,  8 
How.  89. 
Section  3.  When  a  discoyery  may  be  had. 

a.  In  general.  By  the  statute  before  cited,  the  supreme  court 
is  authorized,  in  such  cases  as  it  shall  deem  proper,  to  compel 
any  party  to  a  suit  pending  therein  to  produce  and  discover 
books,  papers  and  documents  in  his  possession  or  power,  rela- 
ting to  the  merits  of  any  such  suit  or  of  any  defense  therein. 
See  2  E.  S.  199  (207),  §  21.  The  statute  also  authorizes  the  court 
to  prescribe,  by  general  rules,  the  cases  in  which  such  discovery 
may  be  compelled.  Id.,  §  22.  The  rules  framed  by  the  court,*  in 
the  exercise  of  the  power  thus  conferred,  authorize  applications; 

(1)  By  the  plaintiff,  to  compel  the  discovery  of  books,  papers 
or  documents,  in  the  possession  or  under  the  control  of  the 
defendant,  which  may  be  necessary  to  enable  the  plaintiff  to 
frame  his  complaint,  or  to  answer  any  pleading  of  the  defend- 
ant ;  and 

(2)  By  the  defendant,  to  compel  the  plaintiff  to  make  a  like 
discovery  of  books,  papers  or  documents,  when  the  same  is 
necessary  to  enable  him  to  answer  any  pleading  of  the  plaintiff ; 
and 

(3)  By  either  party,  to  compel  the  other  to  make  a  discovery 
of  any  books,  papers  and  documents  in  his  possession  or  under 
his  control,  containing  evidence  relating  to  the  merits  of  the 
action,  or  the  defense  therein,  as  provided  by  section  388  of  the 
Code.     See  Eule  18,  Sup.  Ct. 

Under  the  provisions  of  the  Code,  the  Revised  Statutes  and  the 
rules  of  the  supreme  court,  a  party  to  an  action  may  have  a  dis- 
covery of  books,  papers  and  documents,  either  in  aid  of  pleading 
or  for  the  purpose  of  preparing  evidence  for  the  trial,  subject  to 
certain  limitations,  which  will  be  hereafter  noticed.  The  party 
desirous  of  having  a  discovery  in  either  case  may  conform 
his  proceedings  to  the  provisions  of  the  Revised  Statutes  or  of 
the  Code,  according  to  his  own  taste.  They  are  but  different 
modes  of  proceeding  to  attain  the  same  end,  and  are  adapted  to 
the  same  cases.  Davis  v.  Dunham^  13  How.  426;  Oould  v. 
McCarty,  11  N.  T.  (1  Kern.)  675. 

h.  Must  he  a  suit  pending.  The  power  conferred  upon  the 
court,  by  the  Revised  Statutes,  to  order  a  discovery  of  books  or 
papers,  extends  only  to  cases  in  which  the  person  who  is  to  be 
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required  to  make  such  discovery,  is  a  party  to  an  action  already 
commenced.  See  2  R.  S.  199  (207),  §  21.  The  Code  contains  a 
similar  provision.  See  Code,  §  388.  The  practice  in  the  English 
courts,  under  a  similar  statute,  requires  that  an  application  for  a 
discovery,  in  aid  of  pleading  or  otherwise,  shall  invariably  be 
made  in  an  action  which  has  been  commenced.  Pegram  v. 
Carson,  18  How.  519  (524)  ;  S.  C,  10  Abb.  340.  In  re  Burton 
and  the  Saddlers^  Co.,  31  L.  J.  ;  Q.  B.  62  ;  ManseU  v.  Feeney,  2 
Johns.  &  H.  320  ;  Hunt  v.  Hewitt,  7  Exch.  236. 

c.  Books  discovered  must  contain  evidence  relating  to  the 
merits.  Whether  a  discovery  is  sought,  under  the  provisions  of 
the  Revised  Statutes,  or  under  the  Code,  and  whether  a  discovery 
is  sought  in  aid  of  pleading  or  for  the  purpose  of  evidence  on 
the  trial,  the  ground  for  the  application  must  be,  that  the  party 
from  whom  the  discovery  is  sought  has  in  his"  possession,  or 
power,  books,  papers  and  documents  containing  evidence  relating 
to  the  merits  of  the  suit,  or  to  the  defense  therein.  Davis  v. 
Dunham,  13  How.  425  ;  Thompson  v.  M-ie  B.  R.  Co.,  9  Abb. 
N.  S.  212 ;  Hoyt  v.  AToerican  Exchange  Bank,  8 .  How.  89  ;  S. 
C.,  1  Duer,  652  ;  Morrison  v.  Sturges,  26  How.  177  ;  MergTieUe 
V.  Continental  Bank  Note  Co.,  7  Rob.  77.  It  is  not  enough  that 
the  party  seeking  a  discovery  believes,  or  is  advised,  that  the 
paper  contains  material  evidence.  The  fact  must  be  shown  to 
the  entire  satisfaction  of  the  court  before  the  order  can  issue, 
lb. ;  Rule  19,  Sup.  Ct.  In  order  to  satisfy  the  court  of  the  mate- 
riality of  the  evidence,  the  flsujts  and  circumstances  upon  which  a 
discovery  is  claimed  must  be  set  forth  in  the  moving  papers.  lb. 

A  party  has  no  right  to  have  a  general  inquisitorial  examination 
of  all  the  books,  papers  and  documents  of  his  adversary,  with 
a  view  to  ascertain,  if  perchance  something  cannot  be  found 
which  will  possibly  aid  him.  Hoyt  v.  American  Exchange  Bank, 
1  Duer,  652 ;  Brevoort  v.  Warner,  8  How.  321 ;  Thompson  v. 
ErieB.  R.  Co.,  9  Abb.  N.  S.  212  ;  Commercial  Bank  of  Albany 
V.  Dunham,  13  How.  541 ;  Davis  v.  Dunham^,  id.  425. 

Thus,  in  an  action  brought  by  a  judgment  and  execution 
creditor,  to  set  aside  an  alleged  transfer  of  property  for  fraud, 
a  discovery  of  all  the  books,  papers  and  documents,  in  the 
possession  of  the  adverse  party,  will  not  be  ordered  for  the 
purpose  of  permitting  the  plaintiflf  or  his  attorney  to  find  some 
entry  so  ftir  tending  to  show  the  fraud  as  to  authorize  proceed- 
ing jx>  trial.    Phelps  v,  Plotty  64  Barb.  557. 
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The  books  sought  to  be  discovered  must  not  only  contain 
evidence  relating  to  the  merits  of  an  action,  but  they  must  also 
contain  evidence  relating  to  the  merits  of  the  action  in  which  the 
discovery  is  sought.  Hurd  v.  .Hewitt^  7  Exch.  236  ;  Mansell 
V.  Feeney^  2  Johns.  &  H.  320.  Thus^  where  an  action  is  com- 
menced, not  bona  fide^  for  the  purpose  of  obtaining  redress 
against  the  defendant,  but  with  a  view  to  obtain  an  inspection 
of  documents  in  his  possession,  for  the  purpose  of  obtaining 
evidence  in  another  action,  to  which  the  defendant  is  not  a  party, 
the  application  will  be  refused.  TemperUy  v.  Willetty  6  Ell.  & 
Bl.  380.  See  Davis  v.  Dunham,  13  How.  425.  So,  an  applica- 
tion for  the  discovery  of  books  and  papers  will  be  denied,  where 
the  entries  sought  are  not  shown  to  be  evidence,  but  only  to  con- 
tain information  by  which  evidence  may  be  obtained.  Woods  v. 
De  Figaniere,  1  Rob.  681 ;  S.  C,  25  How.  622 ;  MerguelU  v. 
Continental  Bank  Note  Co.,  7  Bob.  77 ;  Morrison  v.  Sturges, 
26  How.  177. 

d.  Discovery  must  he  pertinent  and  ToaieriaZ  to  claim  or 
defense.  It  is  a  general  rule  that  a  discovery  will  not  be  granted 
unless  the  court  is  satisfied  that  the  discovery  is  pertinent  and 
material  to  the  claim  or  defense  of  the  party  seeking  the  remedy. 
Oelston  V.  Marshall,  6  How.  398.  Thus,  the  right  of  a  plaintiff 
in  equity  does  not  extend  to  the  discovery  of  the  manner  in  which 
the  defendant's  case  is  to  be  established,  or  to  evidence  which 
relates  exclusively  to  his  case.  Hunt  v.  Hewitt,  7  Exch.  236.  So 
the  right  of  a  defendant  to  a  discovery  is  confined  to  documents 
which  form  a  part  of  his  case  Wright  v.  Morrey,  11  Exch.  209. 
And  it  is  a  general  rule,  that  neither  party  to  an  action  is  entitled 
to  search  the  other  party's  papers,  with  a  view  of  finding  out 
some  defect  in  the  case  put  forward  by  him,  nor  for  the  purpose 
of  enabling  him  to  rebut  the  anticipated  case  of  the  other  party; 
but  his  right  is  confined  to  an  inspection  of  those  papers,  and 
those  only,  that  may  directly  or  indirectly  support  the  case  on 
which  he  himself  relies.  lb. ;  Meakings  v.  Cromwell,  1  Sandf. 
698 ;  Brevoort  v.  Warner,  8  How.  321  (324) ;  ShadweU  v.  Shad- 
well,  6  C.  B.  N.  S.  679 ;  Daniel  v.  Bond.,  9  C.  B.  N.  S.  716 ; 
Scott  V.  Walker,  2  Ell.  &  Bl.  655  ;  but  where  either  party  shows 
conclusively,  that  the  evidence  sought  is  material  to  his  case, 
the  right  to  a  discovery  is  not  affected  by  the  fact  that  it  is  also 
material  to  the  case  of  the  adverse  party,  Riccard  v.  Inclosure 
Commissioners,  4  Ell.  &  Bl.  329  ;  London  Qas  Light  Co.  v. 
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Vestry  of  Chelsea,  6  C.  B.  N.  S.  411.  A  plaintiff  is,  of  right, 
entitled  to  an  order  for  a  discovery  of  books,  to  enable  him  to 
prepare  his  complaint,  where  \\t  appears  that  he  is  seeking  to 
recover  moneys  received  by  the  defendants,  while  acting  as  his 
agents  and  factors,  in  selling  his  goods,  and  that  they  have  not 
rendered  accounts  of  sales  in  folL  In  such  a  case,  the  court 
will  order  the  defendants  to  render  an  account,  or  give  a  copy 
of  their  books,  showing  the  sales  from  the  time  of  the  last  account 
of  sales  rendered.  But  under  color  of  an  application  for  such  a 
purpose,  the  plaintiff  will  not  be  allowed  to  examine  the  defend- 
ants' books  at  large,  or  to  have  copies  of  them  for  the  purpose 
of  seeing  whether  they  conflict  with  the  accounts  of  sales  here- 
tofore rendered.    Rvberry  v.  Binns,  5  Bosw.  685. 

So,  a  discovery  may  be  ordered  to  assist  a  defendant  to  facts, 
without  which  he  cannot  frame  his  answer ;  but  it  is  not  intended 
to  protect  him  from  answering  truthfully,  or  to  inform  him 
how  fully  he  may  have  furnished  the  plaintiff  with  means  of 
disproving  the  answer  wliich  he  may  intend  to  interpose. 
Mora  V.  McOredy,  2  Bosw.  669.  But  this  will  not  prevent  a 
defendant,  in  an  action  for  a  breach  of  promise,  from  obtaining 
a  discovery  and  inspection  of  his  letters,  written  to  the  plaintiff 
between  specified  periods,  if  proper  proof  is  given  that  the  pro- 
duction of  the  letters  is  material  and  necessary  to  supi)ort  his 
case.    Stone  v.  Strange,  3  Hurlst.  &  Colt.  541. 

e,  i>iscoverg  must  he  indispensably  necessary.  It  has  always 
been  a  rule  of  practiccj  that  the  production  of  writings  will  not 
be  enforced  where  it  does  not  appear  that  this  remedy  is  indis- 
pensably necessary,  and  not  simply  a  mere  precautionary 
measure.  Woods  v.  De  Mganiere,  1  Rob.  681 ;  S.  C,  25  How. 
522 ;  Morce  v.  McOredy,  2  Bosw.  669 ;  Commercial  Baihk  of 
Albany  v.  Dunham,  18  How.  541  ;  McAllister  v.  Pond,  15  id. 
299  ;  S.  C,  6  Duer,  702 ;  Pegram  v.  Carson,  1^  How.  519 ;  S.  C, 
10  Abb.  340 ;  Oelston  v.  Sbyt,  1  Johns.  Ch.  543. 

Thus,  an  application  for  a  discovery  will  be  denied,  where  it 
appears  that  the  moving  party  might  have  access  to  the  books 
and  papers  without  an  order.  Charlick  v.  Flushing  R.  R.  Co*, 
10  Abb.  130  ;  McAllister  v.  Pond,  15  How.  299  ;  S.  C,  6  Duer, 
702.  So,  if  the  discovery  is  plainly  attainable  by  competent 
and  available  testimony,  other  than  that  of  the  party,  and  the 
object  of  the  application  is  to  obtain  evidence  for  the  trial,  a 
production  of  books  should  not  be  allowed  without  special  cir- 
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camstances ;  and  if  it  is  attainable  by  an  examination  of  the 
party  as  a  witness,  it  should  be  refused,  except  upon  some 
special  grounds  appearing  to  the  contrary.  Commercial  Bank 
of  Albany  v.  Dunham^  13  How.  541 ;  Stalker  v.  Qauni^  12  N.  T. 
Leg.  Obs.  132 ;  Pegram  v.  Carson^  10  Abb.  340 ;  S.  C,  18  How. 
519. 

But  an  order  will  not,  in  all  cases,  be  denied  for  the  reasons 
above  given  ;  and  the  fact  that  a  party  can  be  subpoenaed  d/uces 
tecwm^  and  examined  as  a  witness,  at  the  instance  of  the  opposite 
party,  is  not  a  conclusive  answer  to  a  motion  for  a  discovery,  as 
this  would  in  effect  be  equivalent  to  a  denial  of  the  right  of  dis- 
covery in  nearly  all  cases.  In  denying  a  discovery  upon  the 
ground  that  the  moving  party  can  resort  to  other  remedies,  the 
court  proceeds  upon  the  supposition  that  such  other  remedies 
will  be  equally  effective,  and  is  governed  in  its  decision  by  the 
absence  of  proof  to  the  contrary.  Low  v.  Oraydon^  14  Abb. 
443 ;  LefferU  v.  Bram/pUm^  24  How.  257. 

In  an  action  against  a  corporation,  the  officers  of  the  corpora- 
tion cannot  be  compelled  to  produce  on  the  trial  the  books  and 
papers  of  the  corporation  under  a  subpcsna  duces  tecum,  THe 
objection  that  the  plaintiff  might  have  resorted  to  this  remedy 
cannot,  therefore,  be  urged  in  such  actions.  La  Farge  v.  La 
Farge  Fire  Insurance  Co.y  14  How.  26 ;  Woods  v.  De  Figanierej 
1  Bob.  685 ;  S.  C,  25  How.  522. 

/.  Papers  must  be  in  possession  or  control  of  adverse  party. 
It  is  essential  to  the  right  of  a  party,  to  the  inspection  of  the 
books  and  papers  of  another,  that  it  should  appear  that  the 
papers  sought  to  be  discovered  are  in  the  possession,  or  under 
the  control  of  the  party  called  upon  to  produce  them.  Hoyt  v. 
American  Exchange  BavJc^  1  Duer,  652 ;  S.  C,  8  How.  89 ; 
Bradstreet  v.  Bailey^  4  Abb.  233  ;  AJioyke  v.  Wolcott^  4  id.  41 ; 
Woods  V.  De  Figaniere^  1  Rob.  681 ;  S.  C,  25  How.  522.  The 
language  of  the  statute  shows,  that  this  is  a  condition  precedent 
to  the  right  of  discovery.    See  2  R.  S.  199  (207) ;  Code,  §  388. 

The  possession  need  not,  however,  be  actual,  but  may  be  con- 
structive merely.  Thus,  the  possession  of  an  agent  or  servant 
is  considered  as  the  possession  of  the  principal ;  and,  an  order 
may  issue  requiring  a  party  to  produce  papers  within  a  reason- 
able time,  although  they  are  in  the  hands  of  his  agent  in  a 
foreign  country.  Fiager  v.  Wiswally  2  Paige,  369 ;  Farquharson 
V.  Balfour,  1  Turn.  &  Russ.  190  (206) ;  Freeman  v.  Fairlie,  3 
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Meriv.  28,  44.  But,  where  books  and  papers  are  in  the  joint  pos- 
session of  the  party  caUed  upon  and  another  person,  he  cannot 
be  required  to  produce  them,  even  though  such  other  person  be 
a  party  to  the  action,  for  the  reason  that  he  may  not  be  in  a 
situation  to  comply  with  the  order.  Murray  v.  Walter,  1  Craig 
&  Ph.  114 ;  Skey  v.  Bennett,  6  Jur.  981. 

The  officers  of  a  corporation  may,  however,  in  proper  cases, 
be  required  to  produce  books  and  papers  of  the  corporation  for 
an  inspection,  both  under  the  provisions  of  the  Revised  Statutes 
and  of  the  Code.  La  Farge  v.  La  Farge  Fire  Ins.  Oo.,  14 
How.  26  ;  S.  C,  6  Duer,  6,  80  ;  Woods  v.  De  Figaniere,  1  Rob. 
681 ;  S.  C,  26  How.  622. 

g.  In  axMons  hy  or  against  persons  in  a  representative 
capacity.  Upon  an  application,  for  a  discovery  for  the  purpose 
of  allowing  a  defendant  to  obtain  evidence,  respecting  transac- 
tions between  himself  and  a  party  deceased,  for  the  benefit  of 
whose  estate  the  action  is  prosecuted,  the  court  will  act  with 
great  caution,  and  before  granting  the  application  will  require 
the  defendant  to  show,  by  satisfactory  proof,  that  the  production 
of  the  papers  sought  is  essential  to  enable  him  to  make  out  his 
defense,  and  that  the  application  is  free  from  all  suspicion,  espec- 
ially where  no  particular  paper  or  document  is  specified,  and 
the  application  is  general  in  its  nature.  Jackling  v.  FdmondSy- 
3  E.  D.  Smith,  639. 

An  administrator  may  have  an  order  of  discovery  of  books 
and  papers  of  the  defendant  in  an  action  to  recover  money  due 
to  the  estate  of  the  plaintiff' s  intestate,  notwithstanding  that  he 
complains  upon  a  promise  of  payment  made  to  himself  sls  admin- 
istrator. Mathis  V.  Vanderbilty  2  Abb.  387.  But  he  can  have 
no  rights  in  respect  to  a  discovery,  which  his  intestate  would  ribt 
have  had,  if  living.  The  court  makes  no  distinction  between 
persons  in  a  representative  and  in  an  individual  character,  upon 
an  application  for  a  discovery.  Merguelle  v.  Continental  Bank 
Note  Co.,  7  Rob.  77. 

h.  In  actions  relating  to  partnerships.  It  was  always  a  mat- 
ter of  course,  in  courts  of  law,  to  compel  a  party  who  had  pos- 
session of  a  document  belonging  equally  to  both,  to  produce  the 
same  for  the  inspection  of  his  adversary,  for  the  purposes  of  the 
suit.  In  the  same  manner,  it  was  the  uniform  practice  of  courts 
of  equity,  upon  the  application  of  either  party,  and  in  any  stage 
of  the  suit,  to  order  the  adverse  party  to  deposit  any .  of  the 
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partnership  books  and  papers  which  belonged  equally  to  both, 
in  the  hands  of  an  officer  of  the  court,  for  the  examination  and 
inspection  of  the  adverse  party ;  and,  to  permit  copies  thereof  to 
be  taken  by  the  several  partners  or  their  representatives.  Kelly 
V.  EcJtford^  5  Paige,  548.  The  discovery  in  such  cases  is  granted 
on  the  ground  of  the  joint  ownership  of  the  several  partners ; 
and  is  peculiarly  appropriate  to  actions  for  a  dissolution. 

But  where  an  action  is  brought  to  set  aside  a  sale  of  partner- 
ship assets  by  one  partner  to  another,  and  to  have  the  plaintijff'  s 
rights  as  a  partner  declared  to  be  still  subsisting,  the  plaintiff  is 
not  entitled,  as  a  partner,  to  a  general  inspection  of  the  books  of 
the  firm,  before  judgment.  While  the  sale  stands,  the  books 
belong  to  no  one  but  the  defendant,  and  no  one  else  has  a  right 
to  a  general  inspection  of  them.  Piatt  v.  PlaMj  11  Abb.  N. 
S.  110. 

Section  3.  What  papers  are  subject  to  discovery  and  inspection. 

a.  In  general.  As  the  statute  authorizes  the  discovery  of 
books,  papers  and  documents,  only  when  they  contain  evidence 
relating  to  the  merits  of  the  action,  it  is  obvious  that  the  ordinary 
rules  of  evidence  must  be  applied  to  the  documents  sought  to  be 
discovered,  under  the  provisions  of  the  statute,  and  the  produc- 
tion of  such  documents  only  should  be  required  as  will  be  admis- 
sible as  evidence  upon  the  trial. 

It  has  been  already  shown  that  the  books,  papers  and  docu- 
ments, which  are  subject  to  discovery  and  inspection,  are  such 
only  as  contain  evidence  relating  to  the  merits  of  the  action 
(see  section  2,  sub.  c,  anie)^  which  is  material  to  the  cause  of 
action  or  defense  of  the  party  seeking  the  discovery  (see  id.,  sub. 
dj  arite) ;  and  that  such  documents,  books  or  papers  must  be  in 
the  possession  or  control  of  the  party  against  whom  a  discovery 
is  sought.  lb.,  sub.  /.  Independent  of  these  general  rules, 
there  are  certain  principles  affecting  the  right  of  discovery  that 
depend  almost  wholly  upon  the  peculiar  character  of  the  writing 
which  is  sought  to  be  discovered. 

&.  Whai  books  may  be  discovered.  The  right  given  by  statute 
to  discover  books,  papers  and  documents  relating  to  the  merits 
of  a  pending  action,  does  not  entitle  a  party  to  enter  into  a  mere 
fiishing  examination  of  all  the  books,  papers  and  documents  of 
his  adversary.  An  inquisitorial  examination  wad  not  contem- 
plated by   the  framers  of  the   statute.    Eoyt  v.  Araerican 
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Exchange  Bank^  1  Duer,  652 ;  S.  C,  8  How.  89  ;  Thompson  v. 
Erie  R.  R.  Co.,  9  Abb.  N.  S.  212.  For  this  reason  the  court  will 
not  compel  the  delivery  of  a  copy  of  a  printed  book,  where  a 
part  only  is  material  to  the  party  seeking  a  discovery,  as  it  is 
only  to  the  material  part  that  such  party  is  entitled  to  inspect 
Lynxih  v.  Henderson,  10  Abb.  345,  note.  The  same  general 
principle  applies  to  books  of  account,  papers,  correspondence, 
etc.  Gassard  v.  Hinman,  6  Duer,  696.  But  where  a  party 
shows  in  himself  a  general  right  or  a  general  interest  in  the 
whole  of  any  particular  book,  or  class  of  books,  or  papers,  as 
the  books  kept  by  an  agent  of  a  party,  as  such  agent ;  or  the 
correspondence  between  principal  and  agent,  etc.,  the  moving 
party  will  be  entitled  to  a  general  inspection  and  discovery,  and 
it  may  be  ordered  accordingly.  Bre^obrt  v.  Warner,  8  How. 
321 ;  Higgins  v.  Bishop,  12  N.  Y.  Leg.  Obs.  127. 

Where  a  book  is  produced,  under  an  order  for  a  discovery,  a 
portion  of  which  is  not  proper  evidence  in  the  cause,  the  party 
producing  it  is  allowed  to  seal  up  such  part,  as  is  not  admissible 
as  evidence.  Sheffield  Canal  Co.  v.  Sheffield  &  Roth  R.  R.  Co., 
1  Phil.  484 ;  Carew  v.  W7iite,  5  Beav.  172  ;  Man^ell  v.  Eeeney,  2 
Johns.  &  Hem.  320 ;  Runt  v.  Hewitt,  7  Exch.  236. 

c.  Letters  and  confidervtial  communicaiions.  Confidential 
communications  may  be  the  subject  of  inspection,  with  the  single 
exception  of  communications  had  with  the  party's  legal  counsel, 
as  such.  Oreenlaw  v.  King,  1  Beav.  137.  And,  even  then,  such 
communication  would  not  be  privileged,  where  the  solicitor  has 
acted  as  agent  or  adviser  only.  lb.  See,  also,  OoodaXL  v.  LitUe, 
1  Sim.  N.  S.  163 ;  Hughes  v.  Biddvlph,  4  Russ.  190. 

The  right  of  a  discovery  will  extend  to  letters  of  a  co-defend- 
ant, as  to  the  nature  of  their  defense  ;  or,  to  letters  between  a 
party  and  his  friends  or  agents ;  or,  between  his  ancestor  or 
grantor  and  their  agents,  and,  upon  application,  they  must  be 
produced.  Whitbread  v.  Qurney,  1  Younge,  541 ;  OoodaU  v. 
Idttle,  1  Sim.  N.  S.  156 ;  Belts  v.  Menzies,  3  Jur.  N.  S.  885 ; 
Taylor  v.  Milner,  11  Ves.  41 ;  CoUis  v.  Swayne,  4  Brown's  C.  C. 
480 ;  Smith  v.  Beavfort,  1  Hare,  507,  1  Phil.  209. 

In  the  older  cases,  it  was  held  that  the  written  statements  of  a 
party  to  his  counsel  were  subject  to  an  inspection,  but  later  decis- 
ions have  limited  the  right  in  that  particular,  and  the  rule  now 
seems  to  be  that  such  communications  are  privileged.  Qreenough 
V.  QasJcell,  1  Myl.  &  Keen.  98;  Bolton  v.  Liverpool,  id.  88; 
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Hughes  v.  BidduLph^  4  Russ.  190.  See,  also,  Radcliffe  v.  Furs- 
man^  2  Brown's  P.  C.  614 ;  Richards  v.  Jackson^  18  Ves.  472 ; 
Olegg  v.  fjeghy  4  Madd.  193,  203 ;  Newton  v.  Berretfordy  1 
Younge,  377. 

Section  4.  When  discoyery  not  obtainaMe. 

a.  In  general.  It  has  already  been  shown,  in  a  preceding  part 
of  this  article,  that  a  discovery  is  never  obtainable  as  a  matter 
of  strict  right,  but  only  as  a  favor,  the  grantmg  of  the  order  in 
all  cases  resting  in  the  discretion  of  the  court.  In  granting  or 
refusing  the  order,  the  coorts  take  into  consideration  the  appa- 
rent motive  of  the  party,  in  applying  for  the  discovery,  the  other 
remedies  at  his  command  to  obtain  the  information  sought,  the 
character  of  books,  papers  or  documents  to  be  inspected,  the 
time  at  which  the  application  is  made,  and  particularly  the 
character  and  conclusiveness  of  the  proof  offered  on  the  motion 
of  the  facts,  which  the  statute  and  rules  of  court  require  to  be 
established,  before  the  order  can  issue.  In  deciding  the  motion 
upon  the  facts  presented,  the  court  is  governed  by  the  decisions 
and  precedents  of  thQ  former  court  of  chancery,  and  grants  or 
refuses  the  order,  as  seems  best  calculated  to  protect  the  rights 
of  the  parties.  There  are  certain  cases  in  which  a  discovery 
will  be  uniformly  denied,  the  most  frequent  of  which  will  be 
found  in  the  following  pages : 

&.  Where  object  is  delay.  A  discovery  will  not  be  granted, 
even  where  a  case  is  made  out  under  the  statutes  and  the  rules 
of  court,  where  it  clearly  appears  that  the  real  object  6f  the 
application  is  only  delay.  HooJcer  v.  Matthefws^  3  How.  329 ;  S. 
C,  1  Code  R.  108.  An  application  made  four  days  before  the 
circuit,  at  which  a  cause  is  to  be  tried,  where  there  has  been 
ample  opportunity  to  make  an  earlier  application,  will  be  denied, 
lb.  So,  an  application,  which  has  been  delayed  until  after  the 
death  of  the  adverse  party,  and  the  substitution  of  his  legal 
representatives,  will  be  denied,  where  there  has  been  abundant 
opportunity  to  obtain  an  inspection  previous  to  such  death. 
JacJcling  v.  Ednumds^  3  E.  D.  Smith,  539.  See,  also,  MergueUe 
V.  ContineTital  BavJc  Note  Co.^  7  Rob.  77.  • 

A  discovery  of  books  of  account  will  not  be  ordered  after  the 

cause  has  proceeded  to  a  hearing  before  referees  and  evidence 

.  given  on  both  sides,  unless  under  very  special  circumstances  and 

after  a  full  explanation  of  the  delay.    Jackson  v.  IveSy  22  Wend. 

637. 
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But,  where  the  necessity  of  obtaining  a  discovery  is  made 
apparent  from  certain  evidence  given  before  the  referee,  and  of 
which  the  moving  party  had  no  previous  knowledge,  these  facts 
will  be  deemed  a  suflSicient  explanation  for  the  delay  and  the 
order  may  be  granted.  Mechanics^  BanJc  v.  James ^  2  Code 
E.  46. 

c.  When  not  a  party  to  the  action.  A  discovery,  whether 
under  the  Eevised  Statutes  or  the  Code,  can  be  compelled  only 
as  against  one  party  to  an  action  and  in  favor  of  another.  Low 
V.  Graydon^  14  Abb.  443.  The  court  will  not,  under  any  cir- 
cumstances, compel  a  person  not  interested  in  a  suit  to  produce 
a  private  paper  of  his  own  for  the  inspection  of  a  party. 
Daven^agh  v.  McKinnie^  5  Cow.  27.  But  where  a  public  docu- 
ment which  ought,  by  right,  to  be  filed  in  a  public  oflBice,  comes 
into  the  hands  of  a  stranger,  and  is  thereby  wrongfully  kept 
from  a  party,  whose  success  in  an  action  depends  upon  an 
inspection  of  such  document,  the  court  may  compel  the  party 
withholding  the  document  to  file  it  in  the  proper  office  for  the 
inspection  of  the  party  requiring  such  relief.  People  v.  Vailj 
2  Cow.  623. 

d.'  Where  the  action  is  for  a  libel.  It  was  a  well-settled  rule 
of  chancery,  that  no  discovery  could  be  obtained  under  the 
practice  of  that  court,  in  an  action  for  libel,  and,  as  the  rules 
of  chancery  control  the  present  coijrts  in  compelling  a  discovery, 
the  rule  is  equally  applicable  under  the  present  practice. 
Opdyke  v.  MarUe,  44  Barb.  64  ;  S.  C,  1,8  Abb.  266. 

e.  To  perpetuate  testimony.  The  production  of  books  and 
papers  cannot  be  compelled,  under  tlie  provisions  of  the  Revised 
Statutes,  to  perpetuate  testimony.  Keeler  v.  Duseribwry^  1 
Duer,  660  ;  S.  C,  11  N.  Y.  Leg.  Obs.  287. 

/.  To  discover  names  of  unknown  parties.  A  party  to  an 
action  may,  in  proper  cases,  obtain  a  discovery  of  books  and 
papers  for  the  purpose  of  obtaining  information  to  enable  him  to 
properly  frame  his  complaint.  But  such  discovery  is  allowed 
only  to  obtain  facts  necessary  to  state  the  cause  of  action. 
Where  the  discovery  is  sought  for  the  purpose  of  enabling  a 
plaintiff  to  insert  in  his  complaint  the  real  names  of  the  defend- 
ants in  the  place  of  certain  fictitious  names  under  which  the 
action  was  commenced,  the  application  will  be  denied  as  the 
office  of  a  discovery  under  the  practice  of  courts  of  law  relates 
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only  to  the  cause  of  action  and  not  to  the  parties  thereto. 
OpdyJce  v.  Marble,  44  Barb.  64  ;  S.  C,  18  Abb.  266. 
Section  5.  Proceedings  to  obtain  order. 

a.  Request  to  inspect  hooks  or  papers.  It  was  the  practice  in 
the  court  of  chancery,  to  allow  costs  to  the  party  opposing  an 
application  for  a  discovery  of  books  and  papers,  unless  the 
moving  party  showed  affirmatively,  that  he  had  requested 
permission  to  examine  such  books  or  papers  before  applying 
to  the  court,  and  that  the  permission  had  been  refused.  Dea^ 
V.  Harme,  2  Barb.  Oh.  448 ;  King  v.  Clark,  3  Paige,  76 ;  Burnett 
V.  Sanders,  4  Johns.  Oh.  503 ;  Weymouth  v.  Boyer,  1  Ves.  Jr.  417, 
423.  It  is,  therefore,  always  advisable,  for  the  party  desiring 
to  make  a  discovery  of  books  and  papers,  to  apply  to  the  party 
who  has  them  in  possession,  for  leave  to  inspect  them,  before 
applying  to  the  court ;  for,  if  it  should  appear  at  the  hearing, 
that  the  party  applying  could  have  had  free  access  to  the  books 
or  papers  sought  to  be  discovered,  the  motion  will  be  denied 
with  costs.     Charlick  v.  Flushing  R.  R.  Co.,  10  Abb.  130. 

This  application  should  be  made  in  writing,  and  in  the  form 
of  a  request,  rather  than  a  demand.  A  peremptory  demand 
might  not  be  regarded  by  the  court  as  a  request  within  the 
meaning  of  the  rule  in  relation  to  costs,  and  care  should  be 
taken  to  include  in  the  request,  only  such  papers  as  the  appli- 
cant has  a  right  to  see,  although  if  the  adverse  party  intends  to 
base  his  refusal  on  the  ground  that  too  much  is  asked,  he  ought 
to  state  that  objection  at  the  time,  specifying  what  papers  he 
declines  to  exhibit. 

b.  When  to  apply.  An  order  for  a  discovery  may  be  granted 
^'to  enable  the  plaintiff  to  frame  his  complaint,  or  to  answer 
any  pleading  of  the  defendant,"  or,  "  to  enable  the  defendant  to 
answer  any  pleading  of  the  plaintiff."  Eule  18,  Sup.  Ct.  Or, 
as  it  seems  concurrent  with  the  provisions  of  the  Oode,  to  enable 
either*  party  to  prepare  for  trial. 

After  complainant  has  served  his  complaint,  he  cannot  prop- 
erly apply  for  a  discovery  or  inspection  of  books  or  papers, 
until  after  the  defendant  has  served  his  answer. 

A  discovery  or  inspection  is  granted  for  the  purpose  of  a 
preparation  of  pleadings  or  to  secure  evidence  for  the  trial,  and 
after  a  party  has  pleaded  he  cannot  need  a  discovery  before  the 
cause  is  at  issue-     Thompson  v.  Erie  R.  R.  Co.,  9  Abb.  N.  S.  230. 

An  order  for  a  discovery  may  be  granted  pending  a  trial, 
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before  a  referee,  but  it  will  be  granted  only  under  special  circum- 
stances. Mechanics*  Bank  v.  JameSj  2  Code  R.  46 ;  Jackson  v. 
Ives^  22  Wend.  637.  And  again,  it  may  be  granted  to  enable 
a  plaintiff  to  fumish  a  proper  bill  of  particulars.  Prince  v. 
OurriCj  2  How.  119. 

c.  To  whom  to  apply.  The  application  may  be  made  to  the 
court  at  special  term,  or  to  any  judge  of  the  court  at  chambers, 
2  B.  S.  199  (208).  If  the  action  is  in  the  supreme  court,  the 
application  may  be  made  to  a  county  judge  or  other  officer, 
authorized  to  exercise  the  powers  of  a  justice  of  the  court  at  the 
chambers.    Code,  §  403. 

The  office  of  circuit  judge,  referred  to  in  the  statute,  no  longer 
exists.  A  referee  cannot  make  an  order  of  discovery,  unless 
specially  authorized  to  do  so  by  the  court  appointing  him. 
Frazer  v.  Phelps,  3  Sandf.  741 ;  S.  C,  1  Code  R.  N.  S.  214 ; 
McCartanv.  Van  Syckel^  10  Bosw.  694.  See,  also,  Norths.  Plait, 
7  Rob.  207. 

d.  Notice.  The  application  should  be  made  on  the  usual 
notice  of  eight  days,  unless  an  order  to  show  cause  is  obtained, 
in  which  case  the  order  may  prescribe  a  shorter  time.  The  lan- 
guage of  the  statute  seems  to  indicate,  however,  that  the  court 
may,  in  its  discretion,  grant  the  order  ex  parte. 

Notice  of  motion  for  a  discovery. 

{Title  of  cause.) 

Take  notice,  that  on  {describe  momrw  papers),  copies  of 
which  are  hereunto  annexed,  the  (plaintiff)  will  move  the  court 
at  a  special  term  thereof,  to  be  held  at  ,  in  ,  on  the 

day  or  »  18    ,  at  o^  clock  in  the  noon,  or  a-s  soon 

thereafter  as  counsel  can  be  heard,  for  an  order  that  the  (defend- 
ant) be  required  to  produce  and  deposit  with  the  clerk  of  this 
court  {or,  of  the  county  of  ),  the  documents  mentioned  in 

the  said  (petition^  ;  and  for  such  other  relief  as  may  be  just 
(with  the  costs  of  tnis  motion). 

(Date)  {8iffnaiure.) 

(Address.) 

e.  Form  and  contents  of  rn(mrig  papers.  The  Revised  Statutes 
provide  that^  to  entitle  a  party  to  a  discovery,  he  shall  present  a 
petition;  verified  by  oath,  to  the  court  or  to  any  justice  thereof, 
or  to  any  circuit  judge  in  vacation,  upon  which  an  order  may  be 
granted  by  the  court  or  such  officer  for  the  discovery  sought,  or 
that  the  party  against  whom  the  same  is  sought  should  show 
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cause  why  the  prayer  of  such  petition  should  not  be  granted. 
2  R.  S.  199,  §  23  (208).  The  statute  further  provides,  that  the 
court  shall,  by  general  rules,  prescribe  the  cases  in  which  such 
discovery  may  be  compelled,  and  the  proceedings  for  that  pur- 
pose, where  the  same  are  not  herein  provided  ;  and  therein,  the 
court  shall  be  governed  by  the  principles  and  practice  of  the 
courts  of  chancery,  in  compelling  discovery,  except  that  the 
costs  of  such  proceeding  shall  always  be  awarded  in  the  discre- 
tion of  the  court.  Id.,  §  22.  By  the  rules  of  the  supreme  court, 
it  is  simply  provided  that  the  application  shall  be  made  in  the 
manner  provided  by  law,  and  the  papers  upon  which  the  appli- 
cation must  be  based  are  designated  as  the  moving  papers.  See 
Rules  18, 19,  Sup.  Ct 

A  uniform  system  of  practice,  in  the  matter  of  applications  to 
the  court  for  relief,  by  order,  would  require  that  the  application 
should  be  based  upon  the  ordinary  notice  and  affidavit.  But 
the  express  terms  of  the  statute  and  the  decisions  of  the  court 
require,  that  the  application,  under  the  Revised  Statutes,  shall 
be  based  upon  a  verified  petition.  See  2  R.  S.  199,  §  23  (208) 
DoU  V.  FeUows,  5  How.  451 ;  S.  C,  1  Code  R.  N.  S.  146 
Exchange  Bank  v.  Movteaihy  4  How.  280 ;  S.  C,  2  Code  R.  148 
FoUett  V.  Weed,  1  Code  R.  65 ;  3  How.  302 ;  F&rry  v.  Rvi>ely 
12  N.  Y.  Leg.  Obs.  138. 

The  practice  on  an  application,  under  section  388  of  the  Code, 
is  not  in  harmony  with  the  practice  on  an  application  under  the 
statute.  In  the  former  case,  an  affidavit  may  be  the  only  paper 
used  upon  the  motion.  Exchange  Bank  v.  Morvteath,  4  How. 
280 ;  S.  C,  2  Code  R.  148 ;  Johnson  v.  C(msolidated  Silver 
Mining  Co.,  2  Abb.  N.  S.  413 ;  Pindar  v.  Seaman,  33  Barb. 
140.  But  a  petition  may  be  so  framed  as  to  embrace  an  appli- 
cation for  a  discovery,  under  the  Code  or  statutes ;  and,  in  the 
latter  case,  a  petition  is  the  only  paper  upon  which  the  applica- 
tion may,  with  safety,  be  made.  See  Lovell  v.  Clarke,  7  How.  158. 

A  referee's  certificate,  that  the  production  of  books  and  papers 
are  necessary  may,  in  certain  cases,  be  advantageously  used 
upon  the  motion.  See  Frazer  v.  PJielps,  3  Sandf.  741 ;  S.  C,  1 
Code  R.  N.  S.  214.  When  so  used,  the  certificate  should  be 
annexed  to,  or  embodied  in,  the  petition. 

The  moving  papers,  upon  an  application  for  a  discovery,  must 
state  the  facts  and  circumstances  on  which  the  same  is  claimed, 
and  must  be  verified  by  affidavit,  stating  that  the  books,  papers 
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and  documents  whereof  discovery  is  sought,  are  not  in  the  pos- 
session, nor  under  the  control,  of  the  party  applying  therefor- 
The  party  applying  must  show  to  the  satisfaction  of  the  courts 
or  judge,  the  materiality  and  necessity  of  the  discovery  sought, 
the  particular  information  which  he  requires,  and  that  there  are 
entries  in  the  book  or  paper  referred  to,  of  the  matter  of  which 
he  seeks  a  discovery.    Bule  19,  Sup.  Ot. 

In  order  to  show  to  the  satisfaction  of  the  court,  or  judge,  the 
materiality  and  necessity  of  the  discovery  sought,  the  petition 
should  show : 

1.  The  pendency  of  an  action,  and  whether  an  issue  has  or 
has  not  been  joined. 

2.  The  nature  of  the  suit  and  the  questions  to  be  tried  in  it ; 
and,  if  the  defendant  seeks  the  discovery,  the  petition  should 
contain  an  affidavit  of  merits.    Hunt  v.  Hewitt^  7  Exch.  236. 

3.  The  nature  of  the  documents  sought,  together  with  as 
specific  a  description  of  them  as  the  moving  party  is  able  to 
give.  Jdckling  v.  Edrnionds^  3  E.  D.  Smith,  639 ;  People  v- 
Rector  of  Trinity  Churchy  6  Abb.  177.  The  description  need 
not  be  excessively  minute,  if  it  is  the  best  the  moving  party  is 
able  to  give,  and  if  it  is  sufficiently  specific  to  enable  the  party 
called  upon  to  produce  the  documents  to  know  what  it  is  that 
he  is  required  to  produce.    Low  v.  Graydon^  14  Abb.  443. 

4.  The  particular  information  which  the  moving  party  requires 
ought  to  be  such  that  the  court  may  see  that  the  documents 
sought  are  material  for  the  purpose  stated,  and  that  the  object 
of  the  application  is  to  enable  the  party  to  support  his  case,  and 
not  to  find  a  flaw  in  the  case  of  his  opponent.  Hunt  v.  Hewitty 
7  Exch.  236;  Rule  19,  Sup.  Ot. 

6.  That  there  are  entries  in  the  book  or  paper  referred  to,  of 
the  matter  of  which  the  discovery  is  sought.  Rule  19,  Sup.  Ct. 
The  entries  of  which  a  discovery  is  sought  must  be  described 
with  reasonable  certainty,  so  that  the  adverse  party  may  deter- 
mine whether  they  exist  in  his  possession.  People  v.  Rector  of 
Trinity  CJiurch^  6  Abb.  177 ;  Cassard  v.  HinToan^  6  Duer,  695. 

6.  That  the  documents  mentioned  are  not  in  the  possession  or 
under  the  control  of  the  moving  party,  but  are  in  the  possession 
or  under  the  control  of  the  adverse  party.  See  Rule  19,  Sup. 
Ct. ;  2  R.  S.  199  (208)  ;  Hoyt  v.  American  Excliange  BanJc^  1 
Duer,  652  ;  S.  C,  8  How.  89  ;  Thompson  v.  Erie  R.  R.  Co.,  9 
Abb.  N.  S.  212 ;  Gharlick  v.  Flushing  R.  R.  Co.,  10  Abb.  130. 
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7.  That  an  inspection  of  such  documents  is  material  and  neces- 
sary to  establish  the  case  of  the  party  seeking  the  discovery,  and 
also,  how  it  is  material.  Pegram  v.  Carson^  10  Abb.  340  ;  S.  C, 
18  How.  519 ;  Cassard  v.  Hvnman^  6  Duer,  696  ;  Oelston  v. 
MarshaU^  6  How.  398 ;  Stanton  v.  Delaware  Mutual  InsuraTice 
Co.^  2  Sandf.  662.  Thus,  if  the  discovery  is  sought  for  the  pur- 
poses of  the  trial,  it  must  be  made  to  appear  that  the  petitioner 
does  not  possess  other  means  of  proof.  Pegram  v.  Oarson^  10 
Abb.  340  ;  S.  C,  18  How.  519 ;  Ccmmercial  Bank  of  Albany 
V.  DunTiam^  13  How.  541 ;  McAllister  v.  Pond^  16  How.  299  j 
S.  C,  6  Duer,  702;  talker  v.  Gaunt,  12  N.  Y.  Leg.  Obs.  132. 
Or,  if  the  discovery  is  sought  before  pleading,  it  must  be  shown 
that  the  remedy  is  necessary  to  enable  the  petitioner  to  frame 
his  pleadings  and  not  merely  for  the  purposes  of  the  trial.  Oel- 
ston  V.  Marshall,  6  How.  398  ;  Mora  v.  McOredy,  2  Bosw.  669. 

The  rule  of  the  court  requires  that  all  the  faxsts  and  circum- 
stances must  be  set  forth  in  the  petition,  which  may  be  necessary 
to  prove  to  the  satisfaction  of  the  court  that  the  information 
sought  is  necessary  and  material  to  the  case  of  the  petitioner. 
See  Rule  19,  Sup.  Ct.  A  bare  allegation,  that  an  inspection  is 
'* necessary,"  or  that  the  information  sought  is  ''material,"  or 
that  the  petitioner  "believes"  that  certain  documents  contain 
evidence  relating  to  the  merits,  without  giving  the  reasotis  for 
such  belief,  will  be  wholly  insuflSicientv  Thompson  v.  Erie  Ii,R. 
Co,,  9  Abb.  N.  S.  212  ;  Pegram  v.  Carson,  10  Abb.  340  ;  S.  C, 
18  How.  619  ;  Davis  v.  Dunham,  13  id.  425 ;  Wilkie  v.  Moore,  17 
id.  480  ;  Husson  v.  Fox^  15  Abb.  464.  The  petitioner  must  state 
facts  and  circumstances  upon  which  the  discovery  is  claimed, 
and  the  statement  of  facts  must  be  sufficient  to  satisfy  the  court 
or  officer  that  there  is  reason  to  believe  that  the  books  and  papers 
which  the  party  seeks  to  obtain  do,  in  fact,  contain  material 
evidence.  lb.  The  belief  of  the  party,  or  the  advice  of  his  coun- 
sel, is  not  enough.  Morrison  v.  Sturges,  26  How.  177 ;  McAllis- 
ter V.  Pond,  15  id.  299 ;  S.  C,  6  Duer,  702.  The  moving  papers 
should  be  such  as  to  enable  the  court  to  see  that  the  documents 
relate  to  the  merits,  and  that  they  will  be  presumptively  material 
in  preparing  for  trial,  and,  if  that  appears,  the  oath  of  the  party 
to  that  eflTect  is  not  even  necessary.  Thompson  v.  Erie  R.  JR. 
Co.,  9  Abb.  N.  S.  212.  Absolute  proof  that  the  documentary 
evidence  exists  is  not  required.  If  enough  is  shown  to  raise  a 
presumption  that  the  petitioner's  belief  in  the  existence  of  such 
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evidence  is  well  founded,  that  ptesumption  must  be  rebutted  by 
the  adverse  party.    Lefferts  v.  Brampton^  24:  How.  257. 

So,  absolute  proof  that  the  documents  sought  are  in  the  posses- 
sion of  the  adverse  party  is  not  required.  A  petition,  which 
shows  that  certain  promissory  notes  were  delivered  to  a  defend- 
ant, will  raise  the  presumption  that  he  still  has  tham.  Low  v. 
OraydoUy  14  Abb.  443. 

In  preparing  a  petition  on  which  to  base  an  application  for  a 
discovery,  the  practitioner  cannot  be  too  particular  in  avoiding 
generalities,  and  in  fortifying  every  allegation  with  the  support- 
ing facts.  He  should  remember  that  it  is  the  oflSlce  of  the  peti- 
tion to  state  facts,  and  that  it  is  reserved  for  the  judge  to  apply 
the  principles  of  law. 

JForm  of  petition.  i 

{Title  of  cause.) 

To  the  court  of 

The  petition  of  the  above-named  A  B  respectfully  shows : 

I.  That,  on  the  day  of  ,  18  ,•  your  petitioner 
commenced  an  action  in  this  court,  against  the  above-named 
defendant,  by  the  service  of  a  summons  without  a  complaint,  and 
that  a  demand  of  a  copy  of  the  complaint  was  served  on  the 
petitioner,  on  the           day  of  last. 

II.  That  this  action  is  brought  for  {here  state  bri^y  fh4 
nature  of  the  action). 

III.  That,  during  the  negotiation  for,  and  in  making  the  agree- 
ment sued  on,  your  petitioner  wrote  to  the  defendant  several 
letters,  bearing  date,  about  the  day  of  ,  etc., 
respectively. 

I V .  That  your  petitioner  desires  information  in  respect  to  the 
terms  of  cerutin  conditions  contained  in,  and  forming  a  part  of, 
said  agreement ;  and  that  said  conditions  are  those  above  referred 
to  as  unperformed  by  the  said  defendant,  and  the  breach  of 
which  form  a  part  of  the  cause  of  action  herein. 

V.  That  the  said  letters  contain  the  conditions  of  the  said 
agreement ;  and  that  no  other  memorandum  of  said  conditions 
and  agreement  was  ever  made  or  executed  by  the  parties  thereto. 

VI.  That  none  of  the  said  letters  are  in  the  possession  or  under 
the  control  of  the  petitioner,  nor  has  he  kept  any  copies  of,  or 
extracts  from,  them. 

VII.  That  said  letters  are,  as  your  petitioner  verily  believes, 
in  the  possession  or  control  of  the  defendant. 

VIII.  That  an  inspection  of  said  letters  is  necessary  to  enable 
your  petitioner  to  frame  his  complaint. 

IX.  That,  on  the  day  of  ,  your  i)etitioner  i 
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applied  to  the  defendant  for  permission  to  inspect  and  take  copies 
of  said  letters,  but  was  refused. 

Wherefore,  your  petitioner  prays  that  the  defendant  may  be 
required  to  deposit  the  said  letters  for  inspection,  according  to 
law  or  to  deliver  sworn  copies  of  them  to  your  petitioner,  and 
for  such  other  relief  as  may  be  just,  with  costs. 

{Date.)  {Signature.) 

Verification. 
{Venue.) 

A  B,  being  duly  sworn,  says,  that  he  has  (heard)  read  the 
foregoing  petition  subscribed  by  him,  and  knows  the  contents 
thereof;  and  that  the  same  is  true  of  his  own  knowledge,  except 
as  to  those  matters  therein  stated  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to  be  true. 

{Jurat.)  {Signature.) 

/.  Verification.  It  is  not  absolutely  necessary  that  the  fiacts 
stated  in  the  petition  should  be  made  to  appear  by  the  oath  of 
the  i)etitioner.  They  may  be  shown  by  the  oath  of  a  third 
person.  ExcTiange  BanJc  r.  Monteath^  4  How.  280 ;  S.  C,  2 
Code  R.  148 ;  Strong  v.  Strong,  3  Rob.  675 ;  S.  C,  1  Abb.  N.  S. 
233.  But,  in  all  cases,  the  petition  must  be  verified  by  aflSidavit. 
Rule  19,  Sup.  Ct.  And  such  affidavit  must  be  made  by  some 
person  having  knowledge  of  the  facts  set  forth  in  the  petition. 
I^  in  any  case,  a  petition  may  be  verified  on  information  and 
belief  only,  the  sources  of  such  information,  and  the  grounds  of 
such  belief,  must  be  set  forth  in  the  affidavit.  Walker  v.  Granite 
Bank,  19  Abb.  Ill ;  S.  C,  44  Barb.  39. 

Section  6.  Opposing  the  application. 

a.  Counts-affidavits.  If  the  adverse  party  denies  fully  and 
explicitly  the  possession  or  control  of  the  books  or  papers 
sought  by  the  discovery,  the  application  will  be  denied.  Ex 
necessitate,  this  must  be  a  sufficient  reason  for  refusing  the  order. 
Bradstreet  v.  BaiUy^  4  Abb.  233 ;  Ahoyke  v.  Wolcott,  id.  41 ; 
Woods  V.  De  Figaniere,  25  How.  522 ;  S.  C,  16  Abb.  1 ;  1  Rob. 
607,  641 ;  Hoyt  v.  American  Exchange  Bank,  1  Duer,  652 ;  8 
How.  89.  A  mere  excuse,  or  an  evasive  or  equivocal  answer,  is 
not  sufficient  to  excuse  a  pfirty  from  making  a  discovery  of 
papers  alleged  to  be  in  his  possession.  To  successfully  oppose  the 
motion,  he  must  make  an  affidavit  in  the  terms  prescribed  by  the 
statutes,  and  swear  positively  that  the  papers  are  not  in  his  pos- 
session or  under  his  control.  SoutAart  v.  Dwight,  2  Sandf .  672  ; 
Vol.  n— 69. 
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S.  C,  2  Code  R.  83.    And  where  the  petition  states  positively 
that,  at  a  certain  time,  the  adverse  party  had  possession  of  the 
documents  required  ;  an  opposing  affidavit  ought  either  to  deny 
possession  at  the  time  stated  in  the  petition ;  or  to  show  how, 
when,  and  to  whom,  he  had  parted  with  such  possession.  Hicks 
V.  CharlicJCy  10  Abb.  129.    An  affidavit,  merely  alleging  that  the 
deponent  had  not  possession  or  control  of  the  documents  at  the 
time  alleged  in  the  moving  papers,  without  showing  satisfactorily 
that  they  are  still  beyond  his  control,  will  be  deemed  evasive 
and,  consequently,  insufficient.    Shaw  v.  Holmes^  8  Com.  Bench. 
052.    And,  again,  the  opposing  affidavits  may  show  gross  negli- 
gence or  bad  faith  on  the  part  of  the  petitioner,  which  will  be  a 
sufficient  answer  to  the  application.    So,  any  facts  going  to  show^ 
that  the  papers  are  not  material,  or  their  discovery  necessary  to 
the  moving  party,  will  be  a  sufficient  answer  to  the  motion. 
Yan  Zant  v.  Cdbb^  12  How.  544 ;  StaUcer  v.  Oaunl,  12  N.  Y. 
Leg.  Obs.  124.    An  admission  of  possession  or  control  of  the 
documents  sought  by  the  discovery  will  throw  the  burden  of 
proof  on  the  defendant  to  show  that  they  do  not  tend  to  support 
the  plaintiff's  case,  or,  that  they  contain  evidence  for  the  defend- 
ant and  not  for  the  plaintiff.    TyUr  v.  Drayton^  2  Sim.  &  Stu. 
309 ;  LleweUyn  v.  Badely^  1  Hare,  527 ;  Hughes  v.  Biddulphj  4 
Buss.  190. 

Section  7.  The  order. 

a.  Form  and  conterUs.  The  order  for  granting  the  discovery 
must  specify  the  mode  in  which  the  same  is  to  be  made,  which 
may  be  either  by  requiring  the  party  to  deliver  sworn  copies  of 
the  matters  to  be  discovered,  or  by  requiring  him  to  produce 
and  deposit  the  same  with  the  clerk  of  the  county  \sx  which  the 
trial  is  to  be  had,  unless  otherwise  directed  in  the  order.  The 
order  shall  also  specify  the  time  within  which  the  discovery  is 
to  be  made.  And,  when  papers  are  required  to  be  deposited,  the 
order  must  specify  the  time  the  deposit  shall  continue ;  and  mudt 
also  declare  the  consequences  of  an  omission  to  comply  with  the 
same.    Rule  20,  Sup.  Ct. 

The  order  should  also  specify  what  costs,  if  any,  are  to  be 
granted.  And  where  copies  of  papers  are  ordered,  it  should 
be  at  the  expense  of  the  party  requiring  them.  Brewort  v. 
Warner^  8  How.  321.  The  order  should  be  drawn  in  strict  con- 
formity to  the  rules,  and  presented  to  the  judge  for  his  signature. 
If  the  p^otion  is  at  chamberi^  or,  if  the  motion  is  in  court,  the 
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order  should  be  allowed  in  the  usual  way,  and  filed  with  the 
moving  and  opposing  papers  in  the  clerk's  office.  In  ordinary 
cases,  the  order  will  be  granted  for  C9pies  only,  unless  an  inspec- 
tion or  deposit  is  indispensable  to  protect  the  rights  of  the  party 
applying.  Hoyt  v.  American  Exchange  Bank^  1  Duer,  652 ;  S. 
C,  8  How.  89. 

Form  of  order  to  deliver  sworn  copies. 

{Title  of  catcse.)  {At  special  form,  etc.) 

On  reading  and  filing  the  petition  of  A  B,  and  on  motion  of 

G  D  counsel  for  the  plaintifiV  and,  after  hearing  E  F,  counsel 
for  the  defendant  (or,  on  proof  of  due  service  of  the  notice  of  this 
motion,  no  one  appearing)  in  opposition  : 

Ordered:  That  the  defendant  in  this  action  deliver  to  the 
plaintiff  sworn  copies  of  all  {specify  thebooks, papers  or  docu- 
Toerds^  to  de  discovered)  within  days  after  service  of 

this  order ;  and  that,  in  case  of  his  omitting  to  comply  with  this 
order  (said  defendant  shall  not  be  allowed  to  dispute  in  his 
answer,  or  on  the  trial,  the  terms  of  the  conditions  of  the  agree- 
ment, for  which  this  action  is  brought). 

And;  it  is  further  ordered,  that  have 

dollars  costs  of  this  motion,  to  abide  the  event  of  the  action. 

Order  to  deposit  for  inspection. 

{Commencemerd  as  in  preceding  form?) 

Ordered:  That  the  defendant  in  this  action  produce,  and 
deposit  {specify  what  books  or  papers)  in  the  office  of  the  clerk 
of  the  county  of  ,  within  days  from  the  service 

of  a  copy  of  this  order,  to  enable  the  plaintiff  to  examine  and 
take  copies  of  said  (entries) ;  and  that  written  notice  be  served 
by  the  defendant,  upon  the*  attorney  of  the  plaintiff,  of  such 
deposit ;  when  the  same  is  made  ;  and  that  the  said  so 

remain  in  the  office  of  said  clerk  during  days  from  the 

service  of  such  notice. 

J.  affect  of  the  order.  The  rules  of  the  supreme  court  pro- 
vide that  the  order  shall  operate  as  a  stay  of  proceedings  in  the 
cause  until  it  shall  have  been  complied  with  or  vacated  ;  and, 
that  the  party  obtaining  such  order  shall,  after  the  same  has  been 
complied  with  or  vacated,  have  the  like  time  to  prepare  his  com- 
plaint, answer,  reply  or  demurrer,  to  which  he  was  entitled  at 
the  making  of  the  order ;  but  the  justice,  in  granting  the  order, 
may  limit  its  effect,  by  declaring  how  far  it  shall  operate  as  a  stay 
of  proceedings.    Rule  22,  Sup.  Ct. 

c.  Service  of  order.    A  copy  of  the  order  must  fee  served  upon 
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S.  C,  2  Code  R.  83.  And  where  the  petition  states  positively 
that,  at  a  certain  time,  the  adverse  party  had  possession  of  the 
docnments  required  ;  an  opposing  affidavit  ought  either  to  deny 
possession  at  the  time  stated  in  the  petition ;  or  to  show  how, 
when,  and  to  whom,  he  had  parted  with  such  possession.  Hicks 
V.  CharlicJc^  10  Abb.  129.  An  affidavit,  merely  alleging  that  the 
deponent  had  not  possession  or  control  of  the  documents  at  the 
time  alleged  in  the  moving  papers,  without  showing  satisfactorily 
that  they  are  still  beyond  his  control,  will  be  deemed  evasive 
and,  consequently,  insufficient.  SJiaw  v.  Holmes^  3  Com.  Bench. 
052.  And,  again,  the  opposing  affidavits  may  show  gross  negli- 
gence or  bad  faith  on  the  part  of  the  petitioner,  which  will  be  a 
sufficient  answer  to  the  application.  So,  any  facts  going  to  show 
that  the  papers  are  not  material,  or  their  discovery  necessary  to 
the  moving  party,  will  be  a  sufficient  answer  to  the  motion. 
Van  Zarvt  v.  Cobbj  12  How.  544 ;  Stalker  v.  Oaunt^  12  N.  Y. 
Leg.  Obs.  124.  An  admission  of  possession  or  control  of  the 
documents  sought  by  the  discovery  will  throw  the  burden  of 
proof  on  the  defendant  to  show  that  they  do  not  tend  to  support 
the  plaintiff's  case,  or,  that  they  contain  evidence  for  the  defend- 
ant and  not  for  the  plaintiff.  T)/ler  v.  Drayton^  2  Sim.  &  Stu. 
309 ;  Llewellyn  v.  Badely^  1  Hare,  527 ;  HugTies  v.  BiddvZphj  4 
Russ.  190. 

Section  7.  The  order* 

a.  Form  wad  cotUctUs.  The  order  for  granting  the  discovery 
must  specify  the  mode  in  which  the  same  is  to  be  made,  which 
may  be  either  by  requiring  the  party  to  deliver  sworn  copies  of 
the  matters  to  be  discovered,  or  by  requiring  him  to  produce 
and  deposit  the  same  with  the  clerk  of  the  county  \sx  which  the 
trial  is  to  be  had,  unless  otherwise  directed  in  the  order.  The 
order  shall  also  specify  the  time  within  which  the  discovery  is 
to  be  made.  And,  when  papers  are  required  to  be  deposited,  the 
order  must  specify  the  time  the  deposit  shall  continue ;  and  mudt 
also  declare  the  consequences  of  an  omission  to  comply  with  the 
same.    Rule  20,  Sup.  Ct. 

The  order  should  also  specify  what  costs,  if  any,  are  to  be 
granted.  And  where  copies  of  papers  are  ordered,  it  should 
be  at  tl^e  expense  of  the  party  requiring  them.  Brevoort  v. 
Warner^  8  How.  321,  The  order  should  be  drawn  in  strict  con- 
formity to  the  rules,  and  presented  to  the  judge  for  his  signature. 
If  the  p^otion  is  at  chamber  or,  if  the  motion  is  in  court,  the 
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order  should  be  allowed  in  the  usual  way,  and  filed  with  the 
moving  and  opposing  papers  in  the  clerk's  office.  In  ordinary 
cases,  the  order  will  be  granted  for  C9pies  only,  unless  an  inspec- 
tion or  deposit  is  indispensable  to  protect  the  rights  of  the  party 
applying.  Hoyt  v.  American  Exchange  BanJc^  1  Duer,  662 ;  S. 
C,  8  How.  89. 

Form  of  order  to  deliver  sworn  copies. 

{Title  of  caicse.)  {At  special  term^  etc.) 

On  reading  and  filing  the  petition  of  A  B,  and  on  motion  of 

C  D  counsel  for  the  plaintiffi^  and,  after  hearing  E  F,  counsel 
for  the  defendant  (or,  on  proof  of  due  service  of  the  notice  of  this 
motion,  no  one  appearing)  in  opposition  : 

Ordered  :  That  the  defendant  in  this  action  deliver  to  the 
plaintiff  sworn  copies  of  all  {specify  the^  hooks ^  papers  or  docu- 
ments^ to  be  discovered)  within  days  after  service  of 
this  order ;  and  that,  in  case  of  his  omitting  to  comply  with  this 
order  (said  defendant  shall  not  be  allowed  to  dispute  in  his 
answer,  or  on  the  trial,  the  terms  of  the  conditions  oi  the  agree- 
ment, lor  which  this  action  is  brought). 

And;  it  is  further  ordered,  that  have 

dollars  costs  of  this  motion,  to  abide  the  event  of  the  action. 

Order  to  deposit  for  inspection. 

{CoTnmencement  as  in  preceding  form.) 

Ordered:  That  the  defendant  in  this  action  produce,  and 
deposit  {specify  what  books  or  papers)  in  the  office  of  the  clerk 
of  the  county  of  ,  within  days  from  the  service 

of  a  copy  of  this  order,  to  enable  the  plaintiff  to  examine  and 
take  copies  of  said  (entries) ;  and  that  written  notice  be  served 
by  the  defendant,  upon  the*  attorney  of  the  plaintiff,  of  such 
deposit ;  when  the  same  is  made  ;  and  that  the  said  so 

remain  in  the  office  of  said  clerk  during  days  from  the 

service  of  such  notice. 

b.  Effect  of  the  order.  The  rules  of  the  supreme  court  pro- 
vide that  the  order  shall  operate  as  a  stay  of  proceedings  in  the 
cause  until  it  shall  have  been  complied  with  or  vacated  ;  and, 
that  the  party  obtaining  such  order  shall,  after  the  same  has  been 
complied  with  or  vacated,  have  the  like  time  to  prepare  his  com- 
plaint, answer,  reply  or  demurrer,  to  which  he  was  entitled  at 
the  making  of  the  order ;  but  the  justice,  in  granting  the  order, 
may  limit  its  effect,  by  declaring  how  far  it  shall  operate  as  a  stay 
of  proceedings.    Rule  22,  Sup.  Ct. 

c.  Service  of  order.    A  copy  of  the  order  must  be  served  upon 
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the  attorney  of  the  party  from  whom  the  discovery  is  sought. 
Unless  the  terms  of  the  order  are  agreed  upon  at  the  hearing,  it 
will  be  proper  tb  serve  a  copy  of  the  draft  of  the  proposed  order 
upon  the  opposite  party,  before  presenting  it  to  the  judge  for 
approval,  as  it  must,  in  most  cases,  contain  special  provisions. 
The  caption  should  be  omitted,  if  the  order  is  made  at  chambers, 
and  it  will,  in  that  case,  be  signed  by  the  judge  instead  of  the 
clerk. 

Section  8*  Proceedings  under  the  order* 

a.  OrdeTj  Tiow  complied  with.  In  an  application,  under  the 
Revised  Statutes,  the  court  may  exercise  its  discretion  in  specify- 
ing the  manner  in  which  it  is  to  be  made.  But,  in  ordinary 
cases,  and  unless  indispensable  to  protect  the  rights  of  the  party 
applying,  it  will  not  order  an  actual  inspection  to  be  given,  or 
deposit  to  be  made,  but  will  order  sworn  copies  to  be  furnished ; 
and  at  the  expense  of  the  party  applying.  Brevoort  v.  Warner j 
8  How.  321 ;  JBbyt  v.  American  Exchange  Bank^  id.  89 ;  S.  C, 
1  Duer,  652. 

Where  the  order  requires  that  copies  be  furnished,  the  party 
required  to  furnish  such  copies  should  serve  them  npon  the  party 
obtaining  the  order,  together  with  an  aflSidavit  that  they  are  true 
copies  of  all  the  document!^  called  for  by  the  order,  unless,  for 
good  reasons  shown,  the  affidavit  should  be  made  by  the  party 
personally.  But  where  an  actual  inspection  and  deposit,  with 
liberty  to  take  copies,  is  ordered,  the  papers  must  be  delivered 
to  the  officer  of  the  court  named  in  the  order,  to  be  open  to  the 
view  of  the  petitioner  whenever  he  pleases  *  within  the  time 
specified.  It  will  not  be  a  compliance  with  the  order  to  deposit 
a  box  containing  the  papers,  under  lock,  mth  a  notice  to  send 
for  the  key  whenever  wanted.  Preston  v.  Carr^  1  McCle.  & 
Y.  457. 

The  party  producing  books,  etc.,  may  seal  np  such  parts  as 
do  not  relate  to  the  claims  of  the  party  seeking  the  discovery, 
upon  anneidng  to  them  his  affidavit  that  the  parts  so  sealed  con- 
tain nothing  relating  to  the  purposes  of  such  discovery.  TituB 
V.  CortelyoUy  1  Barb.  444 ;  Bias  v.  MerU^  2  Paige,  494 ;  CampbeU 
V.  French^  2  Cox's  Cas.  286 ;  Gerard  v.  Penswick^  1  Wils.  Ch. 
222.  The  inspection  may  be  conducted  without  the  presence  of 
the  party  making  the  deposit  or  his  attorney,  and  as  soon  as  the 
examination  is  coi)iplete4  he  is  entitled  to  have  the  documents 
restored  to  him  ag^in. 
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The  order  may  be  so  framed  as  to  require  the  documents  to  be 
deposited  with  the  clerk  of  the  court  and  to  remain  with  him 
during  the  trial  of  the  cause.  Moore  v.  Pe?Uz^  2  Sandf.  664. 
No  person,  who  is  not  named  in  the  order,  can  be  permitted  to 
examine  the  documents  produced  ;  as,  for  example,  a  defendant 
cannot  take  with  him  a  co-defendant  to  assist  him  in  the  exami- 
nation. Bartley  v.  Bartley^  1  Drew.  233  ;  but  the  attorney  for 
the  applicant  would,  undoubtedly,  hav^e  a  right  to  inspect  the 
books  or  papers  under  an  order  for  the  benefit  of  his  client. 

&.  Order^  Tiow  enforced.  If  the  party  against  whom  the  order 
is  directed  refuses  or  neglects  to  render  obedience  thereto,  the 
court  may  nonsuit  him,  or  may  strike  out  any  pleading  he  has 
made,  or  debar  him  of  any  particular  defense,  in  relation  to 
which  such  discovery  was  sought.    2  E.  S.  200  (206). 

The  order  itself  will  not  operate  to  shut  out  the  defense,  or 
nonsuit  the  party  against  whom  it  was  granted,  but  a  motion  for 
a  rule  absolute,  to  that  eflEect,  must  be  made  at  special  term, 
founded  on  the  previous  order,  and  an  affidavit  of  its  service  on 
such  party,  and  of  his  default.  Eule  20,  Sup.  Ct.  The  court  has 
no  power  under  the  Revised  Statutes  to  punish,  as  for  a  contempt, 
by  any  proceedings  against  the  person  or  property  of  the  person 
refusing  to  obey  the  order  directing  a  discovery.  BirdsaU  v. 
Pixley,  4  Wend.  196 ;  GouU  v.  McCarty,  11  N,  Y.  (1  Kern.)  575. 

Section  9.  Order  for  farther  discovery* 

a.  When  proper.  Where  the  sworn  copies,  furnished  in  obe- 
dience to  an  order  for  a  discovery,  indicate  that  the  discovery 
may  not  be  complete,  it  is  proper  for  the  petitioner  to  apply  for 
a  further  order,  based  on  the  return  and  previous  proceedings, 
or  on  them  and  further  affidavits,  for  an  order  requiring  the 
opposite  party  to  show  cause,  at  a  time  to  be  named,  why  sworn 
copies  should  not  be  furnished  of  such  other  entries,  papers  or 
documents,  relating  to  the  points  as  to  which  a  discovery  had 
been  ordered,  as  the  return  and  other  papers  may  induce  the 
court  to  believe  to  be  in  his  possession  or  control,  and,  unless 
the  possession  or  control  of  such  papers  and  documents,  or 
the  existence  of  such  entries,  be  explicitly  and  unequivocally 
denied,  a  peremptory  order  vrtU  be  granted.  Hoyt  v.  American 
ExcTiange  BwnJc,  8  How.  89;  S.  C,  1  Duer,  652.  See,  also, 
Pegram  v.  Carson,  18  How.  519 ;  S.  C,  10  Abb.  340. 

&.  How  applied  for.  The  motion  for  further  discovery  may 
be  based  upon  the  original  papers,  and  the  return^  if  any  has 
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been  made  thereto,  with  the  proper  affidavits,  if  required,  and  a 
notice  or  order  to  show  cause ;  and  the  opposing  party  must 
fully  deny  the  possession  or  control  of  any  additional  documents, 
or  a  further  order  will  be  granted.  Hoyt  v.  American  Exchange 
Bank,  1  Duer,  652  ;  S.  C,  8  How.  89. 

c.  Eoflent  of  order.  The  court  may  order  a  further  discovery 
of  documents,  but  it  has  no  power  to  order  a  reference  to  take 
testimony  as  to  whether  a  full  return  has  been  made  or  not. 
Hoyt  V.  Anfherican  Exchange  Bank,  1  Duer,  652 ;  S.  C,  8 
How.  89. 

Section  10.  Proceedings  to  vacate  the  order. 

a.  In  what  cases  the  order  niay  he  vacated.  The  statute  pro- 
vides that  the  order  for  discovery  may  be  vacated :  (1)  Upon 
satisfactory  evidence  that  it  ought  not  to  have  been  granted ; 
(2)  Upon  the  discovery  sought  being  made  4  (3)  Upon  the  party 
required  to  make  the  discovery,  denying  on  oath  the  possession 
or  control  of  the  books,  papers  or  documents,  ordered  to  be  pro- 
duced.   2  R.  S.  199  (208). 

J.  Affidavits.  The  motion  to  vacate  the  order  of  discovery  is 
made  upon  affidavits,  stating  the  facts  upon  which  the  moving 
party  relies,  and  upon  the  usual  notice  of  eight  days.  The 
affidavit  must  state  in  express  terms,  that  the  books  or  papers 
are  not  in  the  possession  or  under  the  control  of  the  moving 
party,  or  state  facts  which,  with  the  denial  of  knowledge,  infor- 
mation and  belief,  are  equivalent  to  a  positive  negation  on  oath. 
SouthartY.  Dwight,  2  Sandf.  672 ;  S.  C,  2  Code  K  83  ;  Hicks  v. 
Charlick,  10  Abb.  129 ;  Shav)  v.  HolTnes,  3  Com.  Bench,  952. 

The  court  will  not  speculate  as  to  the  probability  of  the  party 
having  possession,  notwithstanding  the  denial.  Ahoyke  v.  Wol- 
cott,  4  Abb.  41. 

c.  Application,  where  made.  The  order  for  discovery  can  be 
vacated  only  by  the  court,  or  the  officer  who  granted  it.  2  E.  S. 
199  (208). 

d.  Order.  A  copy  of  the  order  to  vacate,  duly  entered  and 
certified  by  the  clerk,  if  granted  in  court,  should  be  served  on 
the  opposite  party,  and  shoald  designate  the  order  to  be  vacated, 
costs  of  the  motion,  and  by  whom  the  same  shall  be  paid. 

Order  vacaiing  order  for  discovery. 

{Title  of  cause.)  "         {Caption.) 

On  reading  and  filing  the  affidavit  of  Y  Z,  and  on  motion  of 
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G  H,  of  counsel  of  the  defendant,  and  after  hearing  C  D,  counsel 
for  the  plaintiff  (or  on  proof  of  due  service  of  the  notice  of  this 
motion,  no  one  appearing)  in  opposition. 

Ordered  :  That  the  order  for  a  discovery  of  documents  in  this 
cause,  granted  on  the  day  of  ,  18    ,  be  vacated,  (with 

dollars,  costs  of  motion  to  ). 

Section  11.  Appeal.  An  order  for  the  discovery  of  books  and 
papers  is  one  affecting  a  substantial  right,  and  is,,  therefore, 
appealable.  Thompson  v.  JEhrie  Railway  Oo.^  9>  Abb..  N.  S.  212, 
230 ;  Woods  v.  Dt  Mganiere,  25  How.  622  ;  S^  C,  16  Abb.  1 ;  1 
Rob.  607.  See,  also,  Ansen  v.  TasJca^  19  Abb.. 301 ;  S.  C,  1  Rob. 
.663  ;  Jvli4>  v.  IngaJZs,  17  Abb.  448  n.;  Walker  v.  Oranite  Banky 
19  id.  Ill ;  S.  C,  44  Barb.  39  ;  Strong  y^  JStrmgj  1  Abb.  N.  S. 
233  ;  S.  C,  3  Rob.  676;  JBroderick  v.  SheUony  18  Abb.  213-  A 
contrary  doctrine,  however,  has  been  held.  WMte  v.  MunroCy 
33  Barb.  660 ;  S.  C,  12  Abb.  367. 

ARTICLE  n. 

IKSPECnOK  OF  DOGUMEKTS  UKPEB  THE  CODE. 

Section  !•  Nature  and  object  of  the  remedy.. 

a.  Distinction  between  inspection  and  discovery.  The  €ode- 
authorizes  a  proceeding  for  the  discovery,  and  inspection  of  doc- 
uments analogous  to  the  provisions  of  the  Revised  Statutes,  for 
which  it  was  undoubtedly  intended  as  a  substitute.  These  pro- 
visions of  the  Code  are  adequate  to  every  conceivable  case  in 
which  such  a  discovery,  under  the  Revised  Statutes,  would  be- 
proper.  Davis  v.  Dunham^  13  How.  425.  But  it  is  well  settle* 
that  the  two  remedies  are  concurrent,,  and  that  either  may  be* 
resorted  to,  at  will,,  by  the  applicant  Oould  v.  McCa^ty^  W 
N.  T.  (1  Kern.)  676.  The  moving  party  may,  however^o  frame- 
his  petition  as  to  embrace  a  discovery  under  the  provisions  of 
the  Code,  and  the  ]Hroduction  of  papers,  under  the  provisions  of 
the  statute,  in  the  same  action.  LcyoeU  v.  ClarJcey,  7  How..  168.. 
The  proceedings  under  the  Code  extend  only  to  mspection. 
(which  implies  production)  and  a  copy,  and  not  to  discovery. 
Brevoort  v.  Warner y  8  How.  321.  The  right  to  an  inspection  erf" 
books  and  papers,,  with  a  view  to  the  discovery  of  evidence^  i& 
distinctly  recognized  by  statute,  and  is  not  ta  be  confounded 
with  the  production  of  them  upon  the  trial,  or  on  the  examina-^ 
tion  of  a  party  as  a  witness  before  the  trial.    The  Code  recog^ 
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nizes  the  right,  and  it  is  considered  as  co-extensiye  with  what 
could  be  obtained  in  equity  by  a  bill  of  discovery.  Lefferts  v. 
Brampton^  24  How.  257. 

Section  2.  What  inspection  may  be  had. 
.  a.  In  general.  The  rules  given  in  the  preceding  article,  in 
relation  to  the  cases  in  which  a  discovery  may  be  had,  are,  in. 
general,  applicable  to  proceedings  under  the  Code.  Yet  the 
court  is  not  bound  by  the  rules  or  practice  of  chancery,  as  it  is 
when  acting  under  the  Revised  Statutes.  And  when  the  appli- 
cation is  made  after  issue,  and  for  the  purpose  of  preparing  for 
trial,  the  court  may  order  papers  to  be  produced  that  relate 
solely  to  the  evidence  of  the  party  required  to  produce  them, 
which  cannot  be  done  under  the  statute.  Powers  v.  EVraeadorf^ 
4  How.  60 ;  S.  C,  2  Code  R.  44.  The  provisions  of  the  Code 
were  evidently  intended  to  both  enlarge  and  simplify  the  remedy 
for  obtaining  an  inspection  of  books  and  papers  pending  the 
suit.    Case  v.  Banta^  9  Bosw.  595. 

Section  3.  Proceedings  to  obtain  order  for  inspection. 

a.  Application^  wTien  made.  It  has  been  said  that  the  proceed- 
ings, under  the  Code,  are  more  properly  applicable  to  a  pro- 
duction of  books  and  papers,  after  issue  joined  with  a  view  to 
obtain  evidence,^  or  prepare  for  trial,  than  for  the  purpose  of 
aiding  a  party  in  framing  a  pleading  in  the  action.  Oelston  v. 
MarsJiaU^  6  How.  398.  But  the  distinction  is  unimportant,  as 
the  courts  have,  in  several  reported  cases,  granted  an  order  to  aid 
parties  in  framing  their  pleadings,  as  well  as  in  preparing  for 
trial.  MiUer  v.  Mather,  5  How.  160 ;  S.  C,  2  Code  R.  101 ; 
Powers  V.  EVmendorf,  4  How.  60.  See  Davis  v.  Dunham^  13 
id.  426.  The  only  restriction  as  to  the  time  in  which  the 
application  must  be  made,  is  that  the  application  shall  not  be 
premature,  nor  after  unreasonable  delay.  A  discovery  and 
inspection  cannot  be  granted,  except  for  the  purpose  of  prep- 
aration of  pleadings,  or  for  trial.  And,  after  the  plaintiff  has 
pleaded,  he  cannot  need  or  obtain  a  discovery  before  the  cause 
is  at  issue  ;  and,  therefore,  where  a  discovery  is  sought  for  the 
purposes  of  the  trial,  and  after  the  service  of  the  complaint,  an 
application  made  before  the  service  of  the  answer,  will  be  prem- 
ature.    Thompson  v.  Erie  B.  JR.  Co.,  9  Abb.  N.  S.  212,  230. 

b.  Where  m^ade.  The  application  may  be  madeto  the  court,  or 
a  judge  thereof.  Code,  §  388.  In  an  action  in  a  county  court, 
the  order  may  be  made  by  the  county  judge.     Broderick  v.- 
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SlieUcm^  18  Abb.  213.  And  we  presume,  if  the  action  is  in  the 
supreme  court,  that  any  oflBlcer  authorized  to  perform  the  duties 
of  a  justice  out  of  court,  may  grant  the  order.  A  referee,  how- 
ever, has  no  power  to  grant  such  an  order.  Frazer  v.  PTielps^  3 
Sandf.  741 ;  S.  C,  1  Code  R.  N.  S.  44  ;  North  v.  Piatt,  7  Rob.  207. 

c.  On  wTiat  papers.  The  application  must  be  made  upon  the 
usual  notice,  or  an  order  to  show  cause.  Code,  §  368.  It  may 
be  made  upon  an  affidavit.  Exchange  Bank  v.  Monteaihj  4 
How.  280  ;  S.  C,  2  Code  R.  148  ;  Johnson  v.  Consolidated  Silver 
Mining  Co.,  2  Abb.  N..  S.  413*;  Pindar  v.  Seaman,  33  Barb. 
140.  Or,  it  may  be  made  upon  a  verified  petition.  Dale  v. 
Fellows,  5  How.  451 ;  S.  C,  1  Code  R.  N.  S.  146.  The  affidavits 
need  not  necessarily  be  made  by  the  applicant.  Exchange 
Bank  v.  Monieath,  4  How.  280  ;  S.  C,  2  Code  R.  148.  All  the 
facts,  which  are  necessary  to  be  shown  upon  an  application, 
under  the  Revised  Statutes,  must  also  be  shown  in  a  proceeding 
under  the  Code.  Therefore,  the  rules  and  regulations  laid  down 
in  the  preceding  article  are  fully  applicable  to  the  present. 

d.  Notice.  The  application,  as  under  the  Revised  Statutes, 
should  be  made  on  the  usual  notice  of  eight  days,  or  upon  an 
ord,er  to  show  cause.  The  petition  or  affidavit,  on  which  the 
motion  is  founded,  must  be  served  with  the  notice.  For  form  of 
notice,  see  ante.  640. 

Section  4.  Opposing  application.' 

a.  In  general.  The  mode  of  proceeding  in  resisting  the  appli- 
cation for  an  order,  and  the  subsequent  proceedings  have  been 
sufficiently  considered  in  the  preceding  article. 

Section  6.  The  order^  and  proceedings  under  it. 

a.  Form  and  contents.  The  order  must  specify  the  time  and 
place  of  inspection,  and  prescribe  the  penalty  of  disobedience. 
Rule  20,  Sup.  Ct.  But  it  ought  not  to  direct  a  deposit  of  the 
papers  with  the  clerk  of  the  court.  Pindar  v.  Seaman,  33 
Barb.  140.  The  inspection,  however,  may  be  had  at  the  office 
of  the  attorney  for  the  party  to  whom  tiie  documents  belong. 
Powers  V.  EJmendorf,  4  How.  60 ;  S.  C,  2  Code  R.  44.  See 
Johnson  V.  Consolidated  Silver  Mining  Co.,  2  Abb.  N.  S.  413. 
Although  it  is  in  the  discretion  of  the  judge  to  whom  the  appli- 
cation is  made  to  grant  or  refuse  the  order,  yet,  if  granted  at  all, 
it  must  authorize  an  inspection.  Hoyt  v.  American  Exchange 
Barik,  1  Duer,  652 ;  S.  C,  8  How.  89. 
Vol.  n.— 70 
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Form  of  order  for  an  inspection  of  documeTiis. 
{Title  of  cause.) 

On  reading  and  filing  the  affidavit  of  A  B,  and  on  motion  of 

0  D,  counsel  for  the  plaintiflf,  after  hearing  E  F,  counsel  for  the 

defendant,  (or,  on  due  proof  of  the  service  of  the  notice  of  tiiis 

motion,  and  no  one  appearing)  in  opposition. 

Ordered  :  I.  That,  within         davs,  after  service  of  this  order, 

.    the  (defendant)  permit  the  (plaintiff),  his  attorneys,  or  agents,  to 

.    inspect  {describe  docuTnervts)  at  (the  office  of  the  attorney  of  the 

defendant  at  ),  for  the  space  of  days,  and  that  the 

(defendant)  give  the  (plaintiff's)  attorney,  notice  of  readiness  to 

comply  with  this  order  ;  and,  also,  permit  the  (plaintiff)  to  take 

a  copy  thereof,  or  furnish  him  with  one. 

II.  That,  in  case  the  said  (defendant)  fail  to  comply  with  this 
order.    {Staie  consequences.) 

III.  Tnat  the  (plaintiff)  be  allowed  dollars,  costs  of  this 
motion. 

ft.  l^ect  of  order.  The  order  for  inspection,  under  the  Code, 
operates  as  a  stay  of  proceedings  in  the  same  manner,  as  the 
order  for  discovery,  under  the  Revised  Statutes. 

Hovi  complied  with.  The  party  against  whom  the  order  is 
granted  should  give  notice  to  the  opposite  party,  as  soon  as  the 
documents  are  ready  for  inspection,  and  the  paxty  seeking  the 
inspection  should  attend  at  the  time  and  place  specified,  when 
he  will  have  a  right  to  an  inspection  of  the  documents ;  and,  also, 
to  take  a  copy,  unless  the  owner  prefers  to  furnish  a  copy ;  but, 
for  which  he  can  make  no  charge,  unless  the  order  grants  the 
right  to  do  so. 

d.  How  enforced.    Where  a  compliance  with  the  order  is 

refused,  the  court  will  enforce  the  punishment  prescribed  by  the 

order,  which  may  be,  by  excluding  the  paper  from  being  given 

in  evidence,  or  by  punishing  the  party  in  default,  as  for  a  con- 

.  tempt.    Rule  20,  Sup.  Ct. 

Section  6.  Yacating  the  order.  The  motion  for  vacating  an 
order  for  inspection  must  be  made  on  the  usual  notice,  and  on 
papers,  showing  it  to  have  been  improperly  granted.  And,  if 
made  by  a  judge  out  of  court,  it  may  be  vacated  by  the  court  at 
special  term. 


CHAPTER  IIL 

OONSOLIDATION  OP  ACTIONS. 

ARTICLE  I. 

OOXrSOLIDATIOK  OF  AOTIOKS  BETWEEK  THE  SAME  PABTIB8. 

Seetion  1.  When  actions  may  Ibe  consolidated. 

a.  Must  he  actions  at  law.  For  the  purpose  of  effecting  a 
speedier  and  more  convenient  trial,  actions  at  law  may,  in  some 
<>ase8,  be  consolidated,  under  the  provisions  of  the  Revised 
Statutes.  2  R.S.  383  (398),  §§36, 37,  38.  These  provisions  existed 
previous  to  the  adoption  of  the  Code,  and  remain  unaffected  by 
any  of  the  provisions  of  that  instrument,  except  so  far  as  their 
operation  may  be  extended,  by  the  enlarged  facilities  granted 
by  the  latter,  for  the  joinder  of  causes  of  action. 

The  remedy,  indeed,  existed  at  common  law,  and  wa-s  recog- 
nized by  the  courts  of  this  State  before  the  passage  of  the  act 
of  1818,  containing  the  provisions  of  the  Revised  Statutes,  pre- 
scribing its  present  application.  Thompson  V.  Shepherd^  9 
Johns.  262.  It  is  by  decisions,  however,  since  that  act,  that  the 
rules  of  practice  have  become  settled,  and  the  principles  govern- 
ing their  application  better  understood. 

Section  36,  2  R.  S.  383  (398), provides,  that  "  Whenever  several 
suits  shall  be  pending  in  the  same  court,  by  the  same  plaintiff 
against  the  same  defendant,  for  causes  of  action  which  may  be 
Joined,  the  court  in  which  the  same  shall  be  prosecuted  may,  in 
its  discretion,  if  it  shall  appear  expedient,  order  the  several  suits 
to  be  consolidated  into  one  action." 

*'  If  one  or  more  such  suits  be  pending  in  the  supreme  court, 
and  others  be  pending  in  any  other  courts  the  supreme  court 
may  order  the  suits  in  other  courts  to  be  consolidated  with  that 
in  the  supreme  court."    Id.,  §  37. 

^^When  several  suits  shall  be  commenced  against  joint  and 
several  debtors,  in  the  same  court,  the  plaintiff  may,  at  any  stage 
of  the  proceedings,  consolidate  them  into  one  action."    Id.,  §  38. 

These  several  provisions  of  the  Revised  Statutes  apply  exclu- 
sively to  the  consolidation  of  actions  at  law,  and  have  never 
been  construed  as  applicable  to  cases  in  equity.     In  Orant  v. 
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Spencer  (not  reported,  cited  in^Voorhies'  Code,  336,  note/),  a 
motion  to  consoUdate  two  foreclosure  suits  was  denied,  doubt- 
less on  the  ground  that  suits  of  this  nature  did  not  come  within 
the  provisions  of  the  Revised  Statutes  relating  to  the  consolida- 
tion of  actions. 

h.  Issues  mtLst  he  identical.  It  must  clearly  appear  that  the 
issues  in  the  several  actions  are  substantially  the  same,  or  a 
consolidation  will  not  be  allowed.  There  must  either  be  no 
defense  intended  in  any  of  the  actions,  or  if  intended,  must  be 
identical  in  each.  Dunning  v.  Bank  of  Auburn^  19  Wend.  23 ; 
Wilkinson  v.  Johnson^  4  Hill,  46 ;  Le  Roy  v.  BedeUy  1  Code  R. 
N.  S.  201.  It  is  not  essential,  however,  that  the  actions  should 
be  founded  upon  the  same  transaction ;  for  the  issues  may  be 
identical  where  the  causes  of  action  grow  out  of  different  trans- 
actions ( Wilkinson  v.  Johnson^  4  Hill,  46) ;  nor  is  it  a  valid 
objection  to  a  consolidation,  that  the  actions  were  commenced  at 
different  times.  Dunning  v.  Bcmk  of  Auburn^  19  Wend.  23. 
The  Code  has  not  changed  these  rules  of  the  common-law  practice, 
the  question  now,  as  then,  being:  are  the  issues  identical) 
Morris  v.  Kaox^  6  Abb.  328,  note  ;  Crane  v.  KoMer^  id. 

c.  Must  he  %uch  as  may  he  joined.  The  causes  of  action  in 
the  suits  sought  to  be  consolidated  must  be  of  such  a  nature  as  to 
admit  of  being  joined  in  the  same  complaint,  as  specified  under  the 
subdivisions  of  section  167  of  the  Code ;  and  this  requirement  of 
the  statute  provisions  seems  to  be  founded  upon  the  principle, 
recognized  at  common  law  and  always  acted  upon  as  well  before  as 
since  the  remedy  by  statute,  namely,  that  actions  will  be  consoli- 
dated where  they  might  originally  have  been  joined,  if  it  appear 
they  have  been  brought  separately  for  the  purpose  of  vexatious  , 
oppression.     Cecil  v.  Brigges^  2  Term  R.  639. 

Section  2.  When  actions  may  not  be  consolidated. 

a.  Wheji  the  proceedings  will  tend  to  delay  and  embarrass 
the  trial.  An  order  for  the  consolidation  of  actions  will  not  be 
granted  in  cases  where  the  tendency  would  be  to  render  the  trial 
protracted  and  embarrassing.  Thus,  where  sixty-four  suits,  all 
of  which  were  at  issue,  were  commenced  for  the  recovery  of  a 
statutory  penalty,  the  court  refused  an  order  to  consolidate 
because  of  the  delay  and  embarrassment  likely  to  ensue  upon 
the  trial ;  but  as  there  were  two  general  classes  of  actions,  one 
from  each  class  was  allowed  to  proceed  to  trial  and  the  others 
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stayed,  with  liberty  to  either  party  to  renew  the  motion  after 
trial.     OlarJc  v.  Metnypolitan  BarJc^  5  Sandf.  665. 

b.  Granting  order  discretionary  with  court  The  granting  of 
relief  by  the  consolidation  of  actions  rests  entirely  in  the  discre- 
tion of  the  court  in  each  particular  case,  and  the  mles  upon 
which  the  court  may  be  expected  to  act,  in  granting  the  relief,  may 
best  be  determined  by  an  examination  of  some  of  the  cases  in 
which  an  order  has  been  granted  or  refused  in  the  early  practice 
as  well  *  as  in  later  decisions  under  the  Code.  Actions  upon 
wrongs  may  be  consolidated,  but,  in  the  early  practice,  was 
rarely  allowed.  Sherman  v.  McNitt,  4  Cow.  86.  See  Key  v.  Billy 
3  B.  &  A.  698 ;  Bayly  v.  JBofty,  1  Stra.  420.  Under  the  Code, 
the  motion  has  been  granted  in  a  libel  suit  where  an  action  was 
commenced  in  each  of  the  counties  of  the  State  for  one  and  the 
same  libel,  which  was  published  in  the  county  in  which  all  of 
the  parties  resided.  Percy  v.  Seward,  6  Abb.  826.  In  case  a 
party  is  made  defendant  in  an  action  to  foreclose  a  mechanic's 
lien,  and  all  the  equities  of  both  parties  can  be  passed  upon  in 
this  action,  such  defendant  is  not  obliged  to  file  a  lien  to  protect 
a  claim  of  his  own  arising  out  of  the  same  transaction  and  on 
the  same  premises,  and  an  order  to  consolidate  the  two  actions 
will  not  be  granted.  Oraff^  v.  RoseTtberghy  6  Abb.  N.  S.  428, 
note. 

Two  suits  for  libel,  one  against  the  editor  and  the  other 
against  the  proprietors  of  a  newspaper,  being  diflTerent  persons, 
cannot  be  consolidated.  Cooper  v.  Weed,  2  How.  40.  But  two 
actions,  commenced  on  an  administrator' s  bond,  were  ordered  to 
be  consolidated,  the  court  holding  that  one  action  only  should 
have  been  brought.    People  v.  McDonald,  1  Cow.  189. 

Separate  actions,  commenced  upon  diflferent  policies  of  insur- 
ance, though  on  the  same  risk,  cannot  be  consolidated.  Each 
contract,  being  separate  and  independent  of  the  other,  must  be 
determined  by  itself.  Camman  v.  New  TorJc  Insurance  Go., 
1  Caines,  114.     See  TTiompson  v.  Shepherd,  9  Johns.  262. 

The  granting  or  withholding  an  order  for  the  consolidation  of 
actions  lies  so  entirely  in  the  discretion  of  the  court  that  no 
appeal  can  be  taken  from  it.  It  is  the  usual  practice,  however, 
for  the  courts  to  grant  the  motion,  where  it  is  shown  that  the 
plaintiff  will  not  be  prejudiced,  and  the  grounds  of  the  motion 
are  not  denied.  2  B.  S.  S88  (898) ;  Dunning  v.  Bank  of  Auburny 
19  Wend.  23. 
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Preliminaries  to  application  for  order — Proceedings  to  procure  order. 

Section  3.  Preliminaries  to  application  for  order. 

a.  Request  for  consolicUUion.  An  important  preliminary  step^ 
to  be  taken  preparatory  to  the  application  for  an  order,  is  an 
application  for  the  consent  of  the  opposite  party,  so  that,  in  case^ 
of  refnsal,  the  costs  of  the  motion  may  be  saved.  Dunning  v. 
Bank  of  Auburn^  19  Wend.  23. 

ft.  Offer  of  costs.  Where  the  consolidation  of  the  actions  is- 
desired,  on  the  part  of  the  defendant,  he  should  make  applica- 
tion for  the  consent  of  the  plaintiff  to  enter  an  order  for  the^ 
purpose,  without  costs  to  either  party.  But,  when  the  consoli- 
dation is  sought  by  the  plaintiff,  he  should  offer  to  pay  the- 
costs  in  all  the  actions  but  one,  down  to  the  time  of  his  applica- 
tion, for  the  reason  that  these  terms  will  be  imposed  when  the^ 
motion  comes  before  the  court,  and,  by  thus  previously  giving- 
his  consent  to  them,  he  will  save  the  costs  of  the  motion,  which,, 
otherwise,  he  would  be  required  to  pay,  even  though  the  motion, 
were  granted.    Briggs  v.  Oaunt^  2  Abb.  77  ;  S.  C,  4  Duer,  664. 

Section  4.  Proceedings  to  procure  order. 

a.  Who  may  mo^e  to  consolidate.  The  motion  to  consolidate 
generally  proceeds  from  the  defendant,  but  the  plaintiff  may, 
also,  move  for  a  consolidation.  Briggs  v.  Oaunt^  2  Abb.  77  \ 
S.  C,  4  Duer,  664.  Under  section  38  where  several  suits  shall, 
be  commenced  against  joint  and  several  debtors,  the  motion  ta 
consolidate  must  be  made  by  the  plaintiff.    2  R.  S.  383  (398),  §  38. 

h.  When  to  move.  The  court  is  not  restrained  by  the  statute 
from  granting  the  motion,  if  made  at  any  stage  of  the  action ;. 
but  the  proper  period  for  the  motion  to  be  made  would  seem 
to  be  upon  the  final  joinder  of  issue,  in  all  the  actions  sought  to- 
be  affected  by  the  proceedings.  If  made  before,  it  will  be  prem- 
ature, and  liable  to  be  defeated  by  any  subsequent  amend- 
ments, where  admissible.  Le  Roy  v.  Bedell^  1  Code  R.  N.  S. 
201.  On  the  other  hand  the  court  would  look  with  distrust 
upon  an  application  made  after  great  delay,  and,  unless  satis- 
factorily accounted  for,  the  motion  would  be  denied. 

c.  Where  to  Tnove.  The  motion  should  be  made  in  the  court 
where  the  several  suits  sought  to  be  consolidated  are  prose- 
cuted*.  but,  if  pending  in  different  courts,  one  of  which  is  th& 
supreme  court,  then  the  motion  should  be  made  in  the  latter. 
2  R,  S.  383  (398),  §§  36,  37. 

Where  the  actions  may  be  tried  in  different  judicial  districts 
the  motion  may  be  made  in  any  district  within  which  any  one 
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of  the  actions  is  triable,  or  in  a  county  adjoining  the  county  in 
which  one  of  them  is  triable.    Percy  v.  Seward^  6  Abb.  326. 

d.  Notice  of  motion.  Notice  of  motion  is  necessary,  and 
made  in  the  same  manner  as  in  other  motions.  When  made  by 
the  plaintiff  the  notice  should  not  ask  for  costs. 

e.  Affidavits.  The  affidavits  upon  which  the  motion  is 
founded  should  set  forth  the  facts  necessary  to  bring  the  case 
within  the  provisions  of  the  section  under  which  the  consolida- 
tion is  sought.  These  facts  should  fully  disclose  the  nature  of 
the  defense  intended,  that  the  court  may  determine,  if  the  ques- 
tions to  be  tried  are  such  as  may  be  properly  disposed  of  at  one 
trial.  Crane  v.  Koehler^  6  Abb.  328,  note ;  Dunn  v.  Mason^  7  Hill, 
164.  It  must  further  appear  from  the  affidavits  that  the  actions 
sought  to  be  consolidated  are — for  causes  of  action — capable 
of  being  joined ;  that  they  are  all  pending,  by  the  same  plaintiff 
against  the  same  defendant,  in  the  same  court,  or  if  not,  that 
one  at  least  is  pending  in  the  supreme  court.  Wilkinson  v. 
Johnson^  4  Hill,  46 ;  Dunning  v.  Ban^  of  Auburn^  19  Wend. 
23.  No  affidavit  of  merits  is  necessary.  Brewster  v.  Stewart^  3 
Wend.  441.  If  the  consent  of  the  adverse  party  to  a  consolida- 
tion, has  been  previously  requested,  a  copy  of  the  request,  with 
an  admission  of  service,  or  an  affidavit  of  the  circumstances, 
should  accompany  the  application  for  an  order. 

Form  of  notice. 

{Title  of  the  several  causes  given.) 

Take  notice^  That  upon  the  annexed  affidavit  and  the  plead- 
ings and  proceedings  in  this  action,  the  undersigned  will  move 
the  court,  at  a  special  term  of  the  court,  to  be  held  at, 

etc.,  on  the  day  of  ,  18    ,  or  as  soon  thereafter  as 

counsel  can  be  heard,  that  the  above-entitled  actions  be  con- 
solidated into  one,  with  costs  of  motion,  and  for  such  further  o( 
other  order  as  may  be  just. 

{Dale.)  {Signature.) 

{Address.) 

Form  of  affidavit  on  motion  for  consolidalion. 

{Oive  the  title  of  the  several  causes.) 

{Venue.) 

1.  John  Smith,  being  duly  sworn,  says,  that  he  is  the  defend- 
ant in  the  above-entitled  actions. 

S.  That  each  of  said  actions  is  brought  upon  a  promissory 
note,  alleged  to  have  been  made  by  the  defendant  {or  otherwise 
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state  the  foundaiion  and  object  of  each  acticn^  and  that  they 
are  such  as  may  be  joined  in  the  same  action. 

3.  That  the  defendant  does  not  intend  to  interpose  any 
defense  to  said  actions. 

Or,  That  the  defendant  intends  to  put  in  the  same  defense  in 
all  these  actions ;  namely,  etc.  {Sere  staie  the  facts  concisely^ 
as  in  a  defease,)  That  said  actions  are  at  issue,  the  answer  m 
each  being  the  same,  a  copjy  whereof  is  hereto  annexed. 

4.  That  deponent  is  advised  and  believes  that  the  questions, 
which  will  anse  in  aU  of  said  actions,  are  substantially  the  same. 

5.  That  the  plaintiff's  attorney  has  refused  to  consent  to  the 
consolidation  of  these  actions,  upon  the  request  of  the  defend- 
ant' s  attorney. 

{Jurat.)  {Signature.) 

Section  5.  Form  and  contents  of  order. 

a.  Form.  The  order  should  specify  the  county  in  which 
the  consolidated  action  is  to  be  tried,  in  cases  where  the  actions 
to  be  consolidated  are  triable  in  different  counties.  And  pro- 
vision should  also  be  made  for  the  costs  in  the  discontinued 
actions,  before  they  finally  cease  to  exist,  otherwise  the  successful 
party  loses  them  as  against  his  adversary.  Blake  v.  The  Michi- 
gan Southern  and  Northern  Indiana  JR.  JR.  Oo.j  17  How.  228. 

JPorm  of  order  for  consolidation. 

{Title  of  the  several  causes  given.)   {At  a  special  term,  etc.) 

On  reading  and  filing  the  defendant's  affidavits  in  these 
actions  (and  his  stipulation  not  to  answer),  and  on  hearing 
E  B,  for  defendants,  and  A  P,  for  plaintiff.        *         *         * 

-Ordered:  That  the  several  causes  above  entitled  be,  and 
hereby  are,  consolidated  into  one  action  in  this  court,  and  that 
the  several  statements  of  the  causes  of  action  in  the  respective 
complaints  stand  as  the  complaint  in  said  consolidated  action 
{or,  that  the  plaintiff  have  leave,  or,  be  required,  to  serve  an 
amended  comjplaint  in  the  consolidated  action  within  days 

from  the  service  of  this  order),  and  that  the  plaintiff  pay  the 
costs  of  the  first  action,  up  to  the  date  of  this  order,  and 
dollars,  costs  of  this  motion. 

And  it  is  further  ordered,  that,  upon  filing  a  certified  copy 
of  this  order  with  the  clerk  of  the  court  of  ,  he  deliver  all 

process,  pleadings  and  proceedings  in  his  office,  relating  to  the 
second  cause  above  mentioned,  to  the  clerk  of  the  county  of 
(name  the  county  of  the  venue  of  the  consolidated  cause). 
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Order  directing  one  action  to  abide  the  event  of  tJie  other, 

{Title  of  the  several  causes.)  {At  a  special  term^  etc.) 

{Same  as  in  th^  preceding  to  the  *       ,  continuing) 

Ordered  :  That  all  the  causes  abide  the  event  and  final  deter- 
mination of  one  of  them,  which  the  plaintiff  may  select  and 
notice  for  trial,  and  that  proceedings  in  all  the  remaining  actions 
be  stayed,  until  the  trial  of  such  selected  action,  and  that,  what- 
ever judgment  may  be  finally  rendered  in  the  cause  noticed  for 
trial  shau  be  entered  in  all  the  other  causes  {or^  with  liberty  to 
the  defendant,  after  such  trial,  to  move  for  a  consolidation  of 
the  remaining  suits,  and,  with  like  liberty  to  the  plaintiff  to 
apply  then  for  a  consolidation,  or,  to  bring  the  remaining  suits 
to  trial),  unless  the  defendants  consent  that  such  remaining 
actions  abide  the  event  of  the  action  tried,  in  case  the  defendant 
should  appeal  from  any  judgment  recovered  against  them.  See 
2  Abb.  Forms,  661. 

Section  6.  Proceedings  on  order.  The  granting  of  the  order 
has  the  effect  of  uniting  all  the  actions  into  one ;  and,  unless  the 
court  transcends  its  powers — in  granting  the  order  —  there  is 
no  appeal  from  the  decision.  The  whole  matter  in  litigation 
beween  the  parties  is  disposed  of  at  one  trial,  and  one  judgment 
is  rendered  upon  the  whole  case.  The  judgment-roll  should 
contain  the  pleadings  in  all  the  actions.  J)avis  v.  Smithy  cited, 
Holm,  and  Dis.  Pr.  275.  Before  trial  all  papers  relating  to  the 
consolidated  action,  filed  with  the  clerks  of  other  counties, 
should  be  transferred  to  the  county  where  the  action  is  to  be 
tried,  and,  on  being  served  with  a  certified  copy  of  the  order,  it 
becomes  the  duty  of  the  county  clerks  to  make  such  transfer. 
When  the  actions  are  consolidated  in  the  supreme  court,  an 
order  for  the  transfer  of  papers,  filed  with  the  clerks  of  other 
courtSy  should  be  obtained  from  a  judge  of  such  other  court.. 


ARTICLE  n, 

GONSOLIDATIOlir  OF   AGTIOKS  AGAIlirST  DIFFEBENT   PARTIES. 

Section  1.  When  actions  against  different  parties  may  be  con- 
solidated. 

a.  Joint  and  several  debtors.    The  authority  for  consolidating 
actions  against  different  parties  is  given  by  section  38.    2  R.  S. 
S88  (398).    And  may  be  e:;^ercised  by  a  plaintiff  against  joint 
Vol.  IL— 71 
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and  several  debtors,  in  suits  brought  in  the  same  court,  and  at 
any  stage  of  the  proceedings.  The  language  of  this  section 
would  seem  to  confer  an  absolute  right  upon  the  plaintiff  to 
consolidate  such  actions,  without  asking  permission  of  the  court, 
but,  in  practice,  the  better  and  safer  plan  would  be  to  obtain  an 
order  for  the  purpose.  No  provision  is  made  in  this  section 
authorizing  the  defendants  to  move  for  a  consolidation  in  such 
case,  and,  therefore,  no  such  motion  can  be  made  by  them,  except 
as  heretofore  noticed.    Ante^  658,  Ch.  3,  art.  1,  §  4. 

ft.  In  special  cases.  In  certain  cases,  a  special  right  to  con- 
solidation is  granted,  where  separate  actions  have  been  brought 
by  the  attorney-general,  against  several  persons  on  one  mortgage, 
covenant,  or  agreement,  or  who  claim  under  the  same  title  ;  and 
it  is  made  the  duty  of  each  officer  to  consent  to  such  consolida- 
tion, at  the  request  of  the  defendants.    1  B.  S.  181,  §  14. 

c.  Proceedings  practicaUy  obsolete.  Where  several  actions 
are  brought  upon  the  same  policy  of  insurance,  the  court,  on 
application  of  the  defendants,  and  with  the  consent  of  the  plain- 
tiff, will  grant  a  rule  to  stay  the  proceedings  in  all  the  actions 
but  one,  the  defendants  stipulating  to  be  bound  by  the  event  of 
that  action.  1  Burr.  Pr.  411.  This  rule,'  introduced  by  Lord 
Mansfield,  and  known  as  the  consolidation  rule,  was  fully 
adopted  in  this  State,  in  Clason  v.  Vhurch^  1  Johns.  Cas.  29. 
But  the  supreme  court  refused  to  extend  it  to  cases  where  the 
actions  were  brought  upon  separate  policies,  although  the  risk 
and  the  issues  were  the  same.  Cam/man  v.  New  TorJc  Ins.  Co.^ 
1  Caines,  114.  At  a  later  period,  however,  the  rule  was  applied 
to  the  case  of  several  actions  for  land,  where  the  questions  of 
law  and  fact  were  the  same.  Jackson  v.  ScJiauber,  4  Cow.  78. 
But,  even  in  this  case,  it  was  left  in  the  power  of  the  defendants, 
by  an  affidavit  that  different  evidence  would  be  produced  on  the 
trial  of  the  other  actions,  to  prevent  the  operation  of  the  rule. 
Since  the  English  systeid  of  individual  insurance  has  become 
entirely  obsolete  in  this  State,  the  proceedings  on  application  of 
the  consolidation  rule  have  become  of  littie  practical  import- 
ance and  need  not  be  further  noticed. 


CHAPTER  rV. 

SBOTJEITY  FOB  COSTS. 

ARTICLE  I. 

fbooxedhtos  is  gbkbrax. 

Seetion  1.  When  security  may  Ibe  required. 

a.  Staiute  and  general  rvles.  The  provisions  of  the  Revised 
Statutes,  relating  to  security  for  costs  (2  R.  S.  620  [644]),  are 
still  in  force.  Gardner  v.  Kelly y  2  Sandf.  632  ;  S.  C,  1  Code  R. 
120  ;  Washhurne  v.  Langley^  16  Abb.  259 ;  and  are  as  follows  : 

When  a  suit  shall  be  commenced  in  any  court.  (1)  For  a 
plaintiff  not  residing  within  the  jurisdiction  of  such  court,  or 
for  several  plaintiffs  who  are  all  non-residents ;  or  (2)  For  or  in 
the  name  of  the  trustees  of  any  debtor ;  or  (3)  For  or  in  the 
name  of  any  person  being  insolvent  who  shall  have  been 
discharged  from  his  debts,  or  whose  person  shall  have  been 
exonerated  from  imprisonment  pursuant  to  any  law,  for  the  col- 
lection of  any  debt  contracted  before  the  assignment  of  his 
estate  ;  or  (4)  For  or  in  the  name  of  any  person  committed  in 
execution  for  a  crime ;  or  (5)  In  the  name  of  any  infant  whose 
next  Mend  has  not  given  security  for  costs.  The  defendant  may 
require  such  plaintiff  to  file  security  for  the  payment  of  the 
costs  that  may  be  incurred  by  the  defendant  in  such  suit  or 
proceeding. 

If,  after  the  commencement  of  a  suit,  the  plaintiff  shall  become 
a  non-resident,  or  all  the  plaintiffs  shall  become  non-residents,  or 
insolvent,  and  be  discharged  or  exonerated  as  aforesaid,  or  be 
sentenced  to  State  prison  for  any  term  less  than  for  life,  the 
defendant  may  also  require  such  security  to  be  filed.  2  R.  S. 
620  (644),  §§  1,  2.  The  order  to  file  such  security,  and  that  all 
proceedings  on  the  part  of  the  plaintiff  be  stayed  until  such 
security  be  filed,  and  the  sureties  shall  justify  if  excepted  to, 
may  be  made  by  the  court  iA  which  the  action  is  pending,  or  by 
any  judge  thereof  in  vacation,  upon  which  due  proof  by  affidavit 
entitling  such  defendant  thereto.    Id.,  §  3. 

Such  security  shall  be  given  in  the  form  of  a  bond,  in  a 
penalty  of  at  least  $260,  with  one  or  more  sufficient  sureties  to 
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the  defendant,  conditioned  to  pay,  on  demand,  all  costs  that  may 
be  awarded  to  the  defendant  in  such  salt.    Id.,  §  4. 

It  shall  be  filed  with  the  clerk  of  the  court  and  notice  thereof 
begiven  to  the  defendant  or  his  attorney.  Within  twenty  days 
after  the  service  of  such  notice,  the  defendant  may  except  to  the 
suflSciency  of  the  sureties,  by  giving  notice  of  such  exception  to 
the  plaintiff's  attorney.    Id.,  §  5. 

Within  twenty  days  after  such  notice  of  exception,  the  sureties 
shall  justify  by  an  affidavit  that  they  are  worth  double  the 
penalty  of  such  bond,  over  and  above  all  debts,  of  which  affi- 
davit a  copy  shall  be  served  on  the  defendant  or  his  attorney. 
Id.,  §  6. 

Such  justification  shall  operate  to  discharge  the  order  to  stay 
proceedings.  In  the  cases  in  which,  according  to  the  provisions 
of  this  title,  a  defendant,  at  the  commencement  of  the  suit,  shall 
be  entitled  to  require  security  for  costs,  the  attorney  for  tiie 
plaintiff  shall  be  liable  for  such  costs  to  an  amount  not  exceed- 
ing $100,  until  security  therefor  be  filed  as  herein  provided, 
whether  such  security  shall  have  been  required  by  the  defendant 
or  not.     Id.,  §7. 

Such  attorney  may  relieve  himself  from  such  liability  by 
filing  security,  and  the  securities  therein  justifying  if  excepted 
to,  as  herein  provided,  without  being  required  to  do  so  by  the 
defendant,  and  by  giving  notice  to  such  defendant  or  his 
attorney.     Id.,  §  8. 

These  provisions  of  the  Revised  Statutes  apply  to  courts  of 
record,  but  not  to  justices'  courts  which  are  not  courts  of  record. 
Payne  v.  Hathaway^  4  N.  T.  Leg.  Obs.  21. 

The  foregoing  statute  is  designed  as  a  protective  remedy,  and 
is  founded  upon  the  general  principle,  that  an  irresponsible 
plaintiff  ought  sometimes  to  be  compelled  to  provide  against 
possible  loss  to  the  defendant,  by  reason  of  an  unjust  or  a 
vexatious  suit.  It  designates  when  and  under  what  circum- 
stances such  precautionary  measures  may  be  applied,  whether 
as  against  an  irresponsible  resident  or  a  person  living  beyond 
the  immediate  jurisdiction  of  the  court.  But,  so  long  as  the 
person  and  the  property  of  an  individual  can  be  subjected  to  a 
judgment  of  the  court,  there  will  be  but  few  cases  in  which  he 
will  be  required  to  file  such  security.  And,  as  in  the  applica- 
tion, there  is  abundant  discretionary  powers  vested  in  the  courts. 
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there  is  but  little  danger  that  the  remedy  can  ever  become 
oppressiye. 

In  addition  to  the  provisions  of  the  Revised  Statutes,  in  relar 
tion  to  security  for  costs,  the  military  Code  provides,  that  when 
a  suit  or  proceeding  shall  be  commenced  in  any  court,  by  any 
person  against  any  officer  of  this  State,  for  any  act  done  by  such 
officer  in  his  official  capacity,  in  the  discharge  of  any  duty  under 
this  act,  or  against  any  person  acting  under  authority  or  order 
of  any  such  officer,  or  by  virtue  of  any  warrant  issued  by  him 
pursuant  to  law,  or  against  any  collector  or  receiver  of  taxes, 
the  defendant  may  require  the  plaintiff  in  such  suit  to  file  secu- 
rity for  the  pajrment  of  the  costs  that  may  be  incuiTed  by  the 
defendant  in  such  suit  or  proceeding,  and  the  defendant  in  all 
cases  may  plead  the  general  issue,  and  give  the  special  matter 
in  evidence,  and  in  case  the  plaintiff  shall  be  non-prossed  or 
nonsuited,  or  have  a  verdict  or  jiidgment  rendered  against  him, 
the  defendant  shall  recover  treble  costs.  Laws  of  1870,  ch. 
80,  §  213. 

&.  NoTirTesideTU  plaintiff.  The  defendant  may  demand 
security  for  costs,  when  the  plaintiff  does  not  reside  within  the 
jurisdiction  of  the  court,  in  which  the  action  has  been  brought, 
or  it  may  be  required  from  several  plaintiffs  when  all  of  them 
are  non-residents. 

A  party  to  an  action  will  be  considered  as  residing  within  the 
jurisdiction  of  the  court  when  both  his  person  and  his  property 
can  be  subjected  to  a  process  of  the  court,  issued  to  the  sheriff 
of  the  county  in  which  he  resides.  A  temporary  absence  of  the 
plaintiff,  from  such  place  of  residence,  with  the  expressed  inten- 
tion of  returning  to  it ;  his  family,  meanwhile,  continuing  to 
reside  within  the  jurisdiction,  is  not  such  a  non-residence  as  to 
come  within  the  meaning  of  the  statute,  although  he  may  have 
been  engaged  in  business  during  such  absence.  JRoberti  v.  Melho- 
diet  Book  Concern,  1  Daly,  3.  The  precise  length  of  time  that 
a  person  is  absent  will  not  be  taken  into  consideration,  so  much 
as  the  intentions  he  may  have  expressed,  or  the  probable  conse- 
quence to  his  creditors.  HaggaH  v.  Morgan^  4  Sandf.  198; 
Wright  v.  Black,  2  Wend.  268 ;  In  the  matter  of  Wrigley,  4.id. 
602  ;  S.  C,  8  id.  134 ;  Frost  v.  Brisbin,  19  id.  11.  A  prospec- 
tive change  of  residence,  by  the  removal  of  the  family,  is  not 
effected  until  such  event  takes  place.  Zee  v.  Stanley,  9  How. 
272.    And  ordinarily  the  abandonment  of  a  residence  with  the 
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intention  of  not  returning  is  not,  of  itself,  sufSlcient  to  change 
the  domicile,  but  attendant  circumstances  must  be  taken  into 
consideration.  Brawn  v.  AshJxmgh^  40  How.  260 ;  Haughton 
V.  Ault^  16  id.  77 ;  Chaine  v.  Wilson^  id.  552 ;  S.  C,  1  Bosw. 
673 ;  8  Abb.  78 ;  Burrill  v.  Jewett,  2  Rob.  701.  The  legal  significa- 
tion of  the  terms  "  domicile  "  and  "  residence  "  are  nearly  the  same, 
and  are  generally  used  as  synonymous,  although  in  their  deriva- 
tion they  differ  materially.  The  word  domus^  a  home,  signifying 
something  more  permanent  and  fixed  than  residendiy  a  place  of 
remaining.  BurriU  v.  Jewett^  2  Rob.  702 ;  ThorvMJce  v.  Oity  of^ 
Boston^  1  Mete.  242.  The  question  has  been  much  discussed 
among  jurists  as  to  what  constitutes  a  domicile,  or  place  of  resi- 
dence, and  has  caused  some  conflict  of  opinion.  A  fixed  abode 
and  permanent  property  where  political  rights  are  exercised  and 
liability  to  taxation  is  incurred  will  constitute  a  domicile  ;  and 
such  domicile  is  fixed  and  permanent,  and  will  continue  to  be 
regarded  as  such  until  another  has  been  acquired.  Oraviford  v. 
Wilson,  4  Barb.  504.  For  no  man  can  have  two  places  of  domi- 
cile fbr  one  and  the  same  purpose  at  the  same  time.  AhiTigUm 
V.  North  Bridgevxiter,  23  Pick.  170;  McDaniel  v.  King,  5 
Cush.  469. 

The  statute  also  provides,  that  if  the  plaintiff  removes  out  of 
the  jurisdiction  df  the  court  during  the  pendency  of  the  suit, 
he  may  be  required  to  file  security  for  costs.  Butter  v.  Wood, 
10  How.  313.  And  a  non-resident  plaintiff,  by  becoming  a  resi- 
dent after  the  commencement  of  the  suit,  will  not  be  excused 
from  filing  such  security.  Amhler  v.  Arribler,  8  Abb.  340.  While 
the  law  is  strict  in  its  application  to  such  cases,  on  the  other  hand  it 
is  held  that,  in  an  action  where  there  are  several  plaintiffs,  only 
one  of  whom  resides  within  the  jurisdiction,  security  cannot  be 
required,  although  such  resident  may  be  insolvent.  Ten  Broeck 
V.  Reynolds,  13  How.  462.  A  party  to  an  action  in  the  New 
York  common  pleas,  or  the  superior  court  of  Buffalo,  will  not 
be  required  to  file  security,  if  a  resident  of  this  State  for,  in 
respect  to  the  final  process,  he  is  within  the  jurisdiction  of  the 
court.  Bxibb  v.  Macdonald,  12  Abb.  213 ;  Montgomery  v. 
Courter,  Clint.  Dig.  748.  In  the  New  York  superior  court  a 
different  practice  is  maintained.  If  the  plaintiff  resides  out  of 
the  county  of  New  York,  but  within  the  State,  he  may  be 
required  to  furnish  such  security.  BoUon  v.  Taylor,  18  Abb. 
385  ;  S.  C,  3  Rob.  647 ;  Blossom  v.  Adams,  2  Code  R.  69  ;  S. 
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C,  7  N.  Y.  Leg,  Obs.  814 ;  Hicks  v.  Pay  son,  7  Abb.  326  ;  Oard- 
ner  v.  KeUy,  2  Sandf.  682 ;  S.  C,  1  Code  R.  120 ;  Phenix  v. 
Tovmsend,  2  Code  B.  2. 

In  the  courts  of  England  the  order  to  file  security  for  costs  will 
be  refused  where  the  absence  of  the  plaintiff  is  involuntary,  as 
in  the  case  of  a  naval  or  military  officer  absent  on  duty.  Nugent 
V.  Harcourt,  2  Dowl.  P.  C.  678.  Nor  will  such  security  be 
required  in  the  case  of  a  foreign  ambassador.  DvJce  de  MorUd- 
lano  V.  Christin,  6  M.  &  S.  608.  See,  also,  Oaruoood  v.  Brad- 
hum,  9  Dowl.  P.  C.  1081. 

c.  Trustees  of  a  debtor.  By  the  first  section  of  the  eighth 
article  of  the  Revised  Statutes  (2  B.  S.  40,  42),  assignees  and 
trustees  who  are  created  such  by  law  are  declared  to  be  trustees 
of  the  estate  of  a  debtor,  and,  upon  bringing  an  action  as  such 
trustees  they  will  be  required  to  file  security  for  costs.  They 
are,  however,  to  be  distinguished  from  an  assignee  who  is  made 
such  by  a  voluntary  conventional  assignment,  and  who  has  been 
appointed  to  collect  a  specific  sum  due  to  the  debtor  for  the  pur- 
pose of  paying  it  to  the  creditor  or  creditors.  Denston  v.  AsTUorij 
Law  !Rep.,  4  Q.  B.  690 ;  Spkes  v.  Sykes,  Law  Rep.,  4  C.  P.  645 ; 
Ferriss  v.  ATnerican  Ins.  Co.,  22  Wend.  686. 

If  such  trustee  of  a  debtor  is  a  non-resident,  and  has  not  filed 
security  for  costs,  he  may  be  compelled  to  do  so  after  he  has 
taken  an  appeal  from  a  judgment  in  &vor  of  the  defendant. 
Banney  v.  Wringer,  4  Bosw.  668. 

d.  Insolvent,  or  discharged  debtors.  By  the  provisions  of  the 
statute,  security  may  be  required  in  actions  where  an  insolvent 
plaintiff  has  been  discharged  from  his  debts,  or  where  his  x>6rson 
has  been  exonerated  from  imprisonment,  pursuant  to  any  law 
for  the  collection  of  any  debt  contracted  before  the  assignment 
of  his  estate.  If  such  assignment  was  made  some  years  before 
the  commencement  of  the  suit,  the  discharged  debtor  will  not  be 
required  to  file  security  for  costs,  since  there  will  be  a  presump- 
tion that,  having  had  time  to  acquire  property,  he  has  again 
become  responsible  for  his  debts ;.  and  such  presumption  will  be 
conclusive,  in  the  absence  of  positive  proof,  that  he  is  still  insol- 
vent. Such  presumption,  however,  camnot  be  raised  where  the 
assignment  has  been  made  very  recently.  Gomez  v.  Oarr,  18 
Wend.  677.  If  any  person,  a  plaintiff  in  an  action,  or  if  more 
than  one  plaintiff,  then,  if  all  of  them  should,  by  assignment,  or 
otherwise,  after  the  commencement  of  the  suit,  come  within  the 
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above  provisions  of  the  statute,  he,  or  they,  may^be  required  to 
furnish  security.  But  a  bankrupt  in  an  action  for  a  tort,  brought 
for  his  own  benefit,  need  not  file  such  security.  Coryell  v.  Davis^ 
5  HiU,  659. 

€.  Trustees y  exeeviors^  cbdmiinistraiors  and  pvMic  officers. 
By  section  317  of  the  Code,  the  court  may,  in  its  discretion, 
require  security  for  costs,  where  the  plaintiff  sues  in  a  repre- 
sentative capacity.  But  such  security  will  rarely  be  required, 
except  in  cases  of  gross  negligence  or  bad  faith  on  the  part  of 
the  representative.  And,  in  such  cases,  the  evidence  of  such 
mismanagement  must  be  direct  and  positive,  and  relate  to  the 
commencement  and  proceedings  in  the  action  in  question  and 
not  to  the  conduct  of  the  plaintiff  in  the  general  management  of 
the  trust.  Darby  v.  Ccmdit^  1  Duer,  599 ;  S.  C,  11  N.  Y.  Leg. 
Obs.  154 ;  Shepherd  v.  Burt^  3  Duer,  645  ;  Kiraberly  v.  Stewart^ 
22  How.  281 ;  Kimberly  v.  Blackford,  22  id.  443 ;  KiwJberly  v. 
Goodrich,  22  id.  424 ;  BoUes  v.  Duff,  17  Abb.  448.  Under  the 
former-  practice,  a  receiver  could  not  bring  an  action  in  the 
name  of  another,  without  first  giving  security  to  indemnify  the 
nominal  plaintiff  for  all  costs  that  might  be  incurred  ifi  the 
prosecution  of  such  action.  In  the  matter  of  MerriU,  5  Paige, 
125  ;  S.  C,  16  Wend.  405. 

In  certain  cases,  public  officers  suing  as  such,  where  it  appears 
that  they  hold  no  property  in  a  public  capacity,  and  where  a 
judgment  recovered  against  them  for  costs  would  not  insur«^ 
collection,  may  be  required  to  file  security  for  costs.  The  Board 
of  Commissioners  of  Excise  v.  Purdy,  22  How.  312,  506 ;  13 
Abb.  434 ;  36  Barb.  266.  The  legislature  has  provided  that,  in 
certain  actions  brought  before  a  justice  of  the  peace,  in  the  nature 
of  qui  tam  suits,  an  informer  bringing  a  suit  in  his  own  name 
will  be  required  to  file  security ;  but  it  is  otherwise  if  the  suit  is 
brought  in  the  name  of  the  superintendent  of  the  poor.  Laws  of 
1845,  ch.  365,  §  3 ;  Laws  of  1857,  ch.  290,  §  3  ;   also,  ch.  287,  §  4. 

/.  Persons  com/mitted  for  crime.  When  an  action  has  been 
brought  for  or  in  the  name  of  a  plaintiff,  who  has  been  com- 
mitted in  execution  for  a  crime,  security  for  costs  may  be 
required.    See  2  R.  S.  620,  §  1  (644). 

g.  Infants,  Before  any  process  can  issue  in  the  name  of  an 
infant,  who  is  sole  plaintiff,  some  competent  and  responsibltf 
person  must  be  appointed  to  appear  as  guardian  or  next 
friend,  who  will  become  responsible  for  the  costs,  and  who  may 
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be  required  to  file  security.  Blanchard  v.  Nessle^  6  Hill,  266. 
If  such  next  friend  is  irresponsible,  or  if  any  other  suflBicient 
cause  be  shown  upon  motion,  the  court  may  remove  such  guard- 
ian and  appoint  another  in  his  place.  Such  new  guardian  may 
be  required  to  file  security.  Lees  v.  Smithy  6  Hurlst.  &  Norm. 
632  ;  Golden  v.  Haskins^  3Edw.  Ch.  811.  But,  where  a  husband 
and  wife  join  in  an  action,  the  wife  being  an  infant,  the  husband 
cannot  be  compelled  to  file  security,  as  he  is  already  liable  for 
the  costs  in  case  of  defeat.  HuUbert  v.  Newell^  4  How.  98 ;  S.  C, 
2  Code  R.  54 ;  Cook  v.  Rawdon,  6  How.  238 ;  S.  C,  1  Code  R. 
N.  S.  382 ;  Thomas  V.  Thmnas,  18  Barb.  149 ;  S.  C,  12  N.  Y. 
Leg.  Obs.  274.  In  cases  where  an  infant  is  joined  as  plaintifi', 
with  one  or  more  persons  who  are  responsible,  and  reside  within 
the  jurisdiction  of  the  court,  a  non-resident  guardian  ad  litem^ 
although  competent  and  responsible,  may  be  required  to  file 
security.     Ten  Broeck  v.  Reynolds^  13  How.  462. 

h.  Foreign  corporations.  The  right  of  a  foreign  corporation 
to  bring  an  action  in  the  courts  of  this  State  exists  at  common 
law,  and  this  right  still  remains,  with  one  additional  provision 
imposed  by  statute,  which  is,  that  security  for  costs  must  be 
filed  before  such  action  can  be  commenced.  2  R.  S.  457  (477),  §  1. 
Although  the  statute  is  imperative  in  form,  yet  neglect  or  a  mis- 
take on  the  part  of  a  foreign  corporation,  as  plaintiff,  will  not 
annul  the  proceedings  so  as  to  defeat  the  action.  MercharUs^ 
Bank  v.  MiUs^  3  E.  D.  Smith,  210 ;  Bank  of  Michigan  v.  Jessupy 
19  Wend.  10 ;  Persse  &  Brooks  Paper  Works  v.  WilUt^  14  Abb. 
119.  If  a  foreign  corporation  once  files  secxirity  for  costs,  and 
that  security  becomes  insolvent,  it  cannot  be  required  to  furnish 
new  security.  Slater  Bank  v.  Sturdy ^  21  How.  436 ;  S.  C,  13 
Abb.  224  ;  Hartford  Quarry  Co.  v.  Pendleton^  4  Abb.  460. 

i.  Dtfendant  on  bringing  an  appeal.  The  Code  forbids  any 
change  of  title  in  cases  on  appeal,  so  that,  in  no  legal  sense,  can 
the  defendant  be  called  the  plaintiff,  and  thereby  be  compelled 
to  file  security  for  costs.  Although  an  appeal  may  have  been 
taken  from  a  judgment,  yet  the  action  continues  to  be  the  same. 
Traver  v.  Nichols^  7  Wend.  434 ;  Johnson  v.  Teomans^  8  How. 
140  ;  Ranney  v.  Stringer^  4  Bosw.  663. 

j.  Replevin.    Prior  to  the  adoption  of  the  Code,  an  additional 

bond,  as  security  for  costs,  would  not  be  required,  in  replevin 

actions,  where  the  party  had  already  given  the  bond  required 

by  the  statute.    The  bond  so  given  was  considered  as  sufficient 
Vol.  II.— 73 
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security  for  the  costs  of  tlie  action.  Itogers  v.  Hitchcock^  9 
Wend.  462  ;  Doty  v.  Brovm^  1  How.  246.  But,  under  the  Code, 
an  additional  bond,  as  security  for  cost«,  may  be  required.  Oelch 
V.  Barnaby^  7  Abb.  19  ;  S.  C,  1  Bosw.  657. 

k.  Attachment.  Where  security  to  pay  all  costs  that  may  be 
awarded  to  the  defendants,  in  case  they  recover  judgment,  has 
already  been  filed  by  non-resident  plaintiff,  the  bond  provided 
for  by  statute  should  not  be  required.  Woodward  v.  StearnSy  11 
Abb.  N.  S.  446.  The  usual  undertaking  given  by  plaintiffs,  on 
the  issue  of  an  attachment  against  the  property  of  the  defend- 
ants, on  the  ground  of  their  non-residence,*is  no^  however,  suffi- 
cient to  dispense  with  security  for  costs.  lb. 

I,  Discretion  of  the  court.  The  statute  in  relation  to  security 
for  costs  is  not  imperative,  and  the  court  may  use  a  discretion  as 
to  the  time  and  the  attending  circumstances  upon  which  security 
for  costs  will  be  required.  See  Woodward  v.  Stearns^  11  Abb. 
N.  S.  446. 

Where  the  object  is  delay,  and,  particularly,  if  the  defendant 
might  have  had  an  order  at  an  earlier  stage  of  the  proceedings, 
but  neglected  to  avail  himself  of  his  right,  the  motion  for  an 
order  to  file  security  will  be  denied.  BohiTison  v.  Sinclairy  1 
Denio,  628 ;  Fearn  v.  QeVpcke^  13  Abb.  473 ;  Florence  v.  Bulkley, 
1  Duer,  705. 

m.  Change  qf  parties.  After  the  commencement  of  an  action, 
by  a  non-resident  plaintiff,  he  cannot  divest  himself  of  his  liabil- 
ity for  costs  by  assigning  his  interest  in  the  suit  to  a  person 
residing  within  the  jurisdiction  of  the  court  The  defendant, 
notwithstanding  such  assignment,  would  be  entitled  to  his  secur- 
ity.   Phenix  v.  Townshend,  2  Code  R.  2 ;  S.  C,  2  Sandf.  634  n. 

Section  2.  Omitting  to  file  seenrity. 

a.  Liability  of  plaintiff^ s  attorney.  Under  the  old  rules  of 
court,  attorneys  were  made  liable  for  costs  to  the  amount  of 
|100,  whei'e  the  plaintiff  was  a  non-resident  at  the  time  of  the 
commencement  of  the  suit,  or  became  such  during  its  pendency, 
unless  security  for  costs  was  filed.  After  the  Revision  of  the 
Revised  Statutes  in  1830,  this  rule  was  abolished,  so  far  as  it 
related  to  the  liability  of  an  attorney  for  costs,  where  the  plaintiff 
removed  out  of  the  State  after  the  suit  was  commenced.  Moir 
V.  BrowUy  9  How.  270 ;  Alexander  v.  Carpenter^  3  Denio,  266. 
Under  the  law  as  it  now  exists,  an  attorney  is  liable  for  the  costs 
of  an  action,  until  security  has  been  filed  in  a  sum  not  exceeding* 
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$100,  in  all  cases  where  security  could  originally  have'  been 
required  of  the  plaintiff,  and  in  no  other  cases.  lb.  ;  Boyce  v. 
Bates,  8  How.  495  ;  2  R.  S.  620  (64B),  §  7.  This  liability  exists 
whether  security  has  been  required  by  the  defendant  or  not.  Id. 
The  mere  fact  of  being  retained  by  a  resident  will  not  relieve 
the  attorney  from  the  liability,  where  the  suit  is  in  fact  pros- 
ecuted for  the  benefit  of  a  non-resident  plaintiff.  Neither  will 
the  liability  of  the  attorney  relieve  the  real  party  in  interest. 
Jones  V.  Savage,  10  Wend.  621 ;  Waring  v.  Baret,  2  Cow.  460  ; 
QiUespie  v.  StanZess,  1  How.  101 ;  Long  v.  Hall,  3  Sandf. 
729 ;  S.  C,  1  Code  R:  N.  S.  114. 

6.  Belief  from  liability.  The  plaintiff's  attorney  may  relieve 
himself  from  liability  for  costs,  by  filing  security  on  behalf  of 
his  client,  and,  if  exception  is  made  by  the  defendant,  by  having 
the  sureties  therein  justify  in  the  manner  provided  by  the 
statute,  whether  required  to  do  so  by  the  defendant  or  not.  See 
2  R.  S.  620,  §  8  (645).  And,  if  the  attorney  should  fail  to  pro- 
cure the  required  security,  he  may  relieve  himself  of  further 
liability,  by  iMiying  the  costs  that  have  accrued  up  to  the  time 
such  security  was  demanded,  and  then  dismissing  the  action. 
Boyce  v.  BcUes,  8  How.  495 ;  Bronson  v.  Preeman,  id.  492. 

c.  Foreign  corporation.  The  condition  which  is  imposed 
by  statute,  upon  a  foreign  corporation,  of  filing  security  for  costs, 
is  not  considered  a  condition  precedent  to  the  right  to  com- 
mence an  action,  because  the  omission  to  file  such  security 
may  be  viewed  as  an  irregularity  that  can  be  corrected  in  the 
subsequent  proceedings.  Bank  of  Michigan  v.  Jessup,  19 
Wend.  10 ;  Persse  &  Brooks  Paper  Works  v.  WilUt,  14  Abb. 
119.  A  neglect  on  the  part  of  the  defendant  to  require  the 
security  before  judgment  by  default,  in  favor  of  the  plaintiff, 
vdll  be  taken  as  a  waiver  of  the  right.  Merchants^  Bank  v. 
Mills,  3  E.  D.  Smith,  210. 

Section  3.  Security,  when  to  be  demanded. 

a.  After  appeariTig  in  the  action.  The  defendant  cannol 
demand  security  for  costs  until  he  has  perfected  his  appear- 
ance. In  bailable  oases,  under  the  old  practice,  such  appearance 
was  not  perfected  until  the  defendant  had  put  in  and  perfected 
bail.  ITiomas  v.  Wilson^  6  Hill,  257.  But,  according  to  the 
rules  of  the  supreme  court,  the  service  of  a  notice  of  appear- 
ance, or  retainer  generally,  by  an  attorney  for  the  defendant, 
will,  in  all  cases,  be  deemed  an  appearance.    Rule  14,  Sup.  Ct. 
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h.  Time  Tiot  limited.  It  is  the  practice  in  the  English,  courts 
to  require  the  defendant  to  make  his  motion  for  an  order  that 
the  plaintiff  file  security,  at  the  first  opportunity,  after  learning 
that  the  plaintiff  is  liable  under  the  statute,  and  to  construe  a 
neglect  to  do  so  as  a  waiver  of  the  right.  AnonymouSy  2  Chitt. 
151.  But  the  practice  of  the  courts  of  this  State  is  not  so 
stringent,  for  the  order  may  be  granted,  even  after  the  cause 
has  been  noticed  for  a  hearing,  upon  the  terms  that  the  defend- 
ant pay  the  costs  that  may  be  incurred  by  a  stay  of  proceedings. 
Carpenter  v.  Downing^  6  Hill-,  234.  But  if  such  delay  is  uigusti- 
fiable,  and  the  motion  will  seriously  prejudice  the  plaintiff's 
cause,  it  will,  be  denied.  Fearn  v.  Oelpcke^  13  Abb.  473 ; 
Florence  v.  Bulkley^  1  Duer,  705;  JRobinson  v.  Sinclair^  1 
Denio,  628. 

c.  After  omiMing  to  answer.  When  it  appears  that  the  defend- 
ant cannot  have  costs  in  the  action,  a  motion  for  an  order  requir- 
ing the  plaintiff  to  file  security  will  be  denied ;  except  in  certain 
cases,  where  the  plaintiff  cannot  recover  more  than  $50,  and  in 
which  the  defendant  may  become  entitled  to  costs.  AhbM  v. 
Smithy  8  How.  463.  In  such  cases,  the  defendant,  even  after  he 
has  made  default,  may  have  an  order  requiring  the  plaintiff  to 
file  security.  lb.  In  all  other  cases,  the  defendant's  failure  to 
answer  will  operate  as  a  bar  to  a  motion  to  file  security,  for  the 
reason  that  the  plaintiff  should  not  be  required  to  give  security 
for  costs  that  can  never  accrue.    Butler  v.  Wood^  10  How.  313. 

d.  Not  after  judgmervt  absolvie  for  plainMff.  A  motion  for 
an  order  to  file  security  cannot  be  made  after  judgment  absolute 
for  the  plaintiff,  except  in  cases  of  unadjusted  damages,  in  which 
it  appears  that  the  amount  of  damages  assessed  against  the 
defendant  will  be  less  than  $50.  Also,  where  the  defendant  has 
been  let  in  after  judgment,  and  has  given  the  required  security 
to  the  plaintiff,  or  where  the  judgment  has  been  allowed  to  stand 
as  such  security,  he  may  have  an  order  that  the  plaintiff  file 
security.  Gardner  v.  Kelly ^  2  Sandf.  632;  S.  C,  1  Code  E. 
120  ;  Merchants*  Bank  v.  MiUs,  3  E.  D.  Smith,  210,  214. 

e.  After  appeal.  After  the  plaintiff  has  appealed  from  a 
judgment  in  favor  of  the  defendant,  or  a  judgment  in  favor  of 
the  plaintiff  has  been  reversed  in  the  court  of  last  resort,  and  a 
new  trial  ordered,  the  defendant  may  demand  and  obtain  an 
order  requiring  the  plaintiff  to  file  security  for  costs.    Steam 
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Ufavigation  Co.  v.  Weedy  8  How.  49 ;  Banney  v.  Stringer ,  4 
Bosw.  663  ;  Northrop  v.  Wright,  1  How.  146. 

Section  4.  Application^  how  made.  , 

a.  In  general.  An  application  for  an  order,  requiring  the 
plaintiff  to  file  security  for  costs,  may  be  made  to  the  couri;,  to  a 
judge  at  chambers,  or  to  a  county  judge  acting  as  a  justice  of 
the  supreme  court  at  chambers.  Champlin  v.  Pierce,  3  Wend. 
446  ;  Moore  v.  Merrill,  9  id.  482. 

6.  By  motion  to  the  court.  When  application  is  made  by 
motion  to  the  court,  the  usual  notice  must  be  given.  Champlin 
V.  Pierce,  3  Wend.  445 ;  Blanchard  v.  Nessle,  6  Hill,  256. 

0.  By  applying  to  a  jud-ge.  If  the  application  is  made  to  a 
judge  or  other  person,  authorized  to  act  as  such,  and  the  order  is 
granted,  it  must  be  in  the  alternative,  that  is,  requiring  the  plain- 
tiff to  file  security  within  twenty  days,  or  show  cause  on  some 
day  during  the  twenty  days  why  security  should  not  be  filed. 
CoU  V.  Wheeler,  12  Abb.  388.  An  order  absolute  will  be  irregular, 
and,  upon  motion,  may  be  set  aside.  Bronson  v.  Freeman,  8 
How.  492.  See,  also,  Moore  v.  Merritt,  9  Wend.  482 ;  Wa^hburne 
V.  Langley,  16  Abb.  259. 

d.  Upon  what  papers.  The  motion  for  an  order  that  the  plain- 
tiff file  security  must  be  founded  upon  an  affidavit  setting  forth 
the  facts  of  the  plaintiff's  liability,  and  of  the  defendant's  right 
to  such  security ;  and,  if  there  has  been  any  delay  in  making 
the  motion,  the  reason  of  such  delay.  See  2  B.  S.  620  (644),  §  8. 
The  affidavit  may  be  made  by  any  person  cognizant  of  the  facts. 

Affidavit  on  motion  for  security  for  costs. 

{Title  of  cause.) 

( Venue.) 

A  B,  of  ,  being  duly  sworn,  says,  that  the  plaintiff  in 

this  action  does  not  reside  within  the  jurisdiction  of  this  court, 
but  resides  at  ,  and  so  resided  at  the  commencement  of  this 

action  {or  otherwise,  according  to  the  facts). 

{Jurat.)  {Signature.) 

Section  5.  Order  to  file  security  or  to  show  cause.  Stay  of 
proceedings. 

a.  In  general.  When  an  application  has  been  made,  in 
accordance  with  the  provisions  of  the  statute,  to  the  court  or  to 
a  judge,  he  will  grant  an  order  requiring  the  plaintiff  to  file 
security,  or  to  show,  cause  why  he  should  not  do  so,  and  stay  the 


574  SECURITY  FOR  COSTS. 

Order  to  file  Becaritj  or  show  caaee — Effect  of  sta^r  of  proceedings. 

proceedings  accordingly.  The  proceedings  will  be  stayed  for 
twenty  days,  or  until  such  security  is  filed ;  and,  if  exception  is 
made  by  the  defendant  to  the  sufficiency  of  the  sureties,  the  stay 
will  be  continued  until  the  sureties  justify. 

Order  to  file  security  or  to  sliow  cause. 

{Title  of  cause.) 

On  the  annexed  affidavit,  let  the  plaintiflFfile  security  for  costs, 
in  the  sum  of  dollars,  within  twenty  days  after  service  of  a 

copy  of  this  order,  or  show  cause  at  a  special  term  to  be  held  at 
,  on  the  day  of  ,  18    ,  why  the  same  should  not 

be  ordered  with  costs.  And,  mean  time,  let  all  proceedings  on 
the  part  of  the  plaintiff  be  stayed. 

{Date.)  {Signature  of  Judge.) 

b.  Security  required.  The  security  when  ordered  must  be  in 
the  form  of  a  bond  for  $250.  Conditioned  to  pay  on  demand  all 
costs  that  may  be  awarded  to  the  defendant  in  the  action  See  2 
R.  S.  620  (644),  §  4. 

c.  Service  of  order.  A  certified  copy  of  the  order,  together 
with  a  copy  of  the  affidavits  upon  which  it  was  made,  must  be 
served  on  the  plaintiff's  attorney. 

d.  Effect  of  stay  of  proceedings.  The  stay  will  put  a  stop  to 
all  further  proceedings  until  security  is  filed  or  the  order 
vacated.  If  the  order  directing  the  security  to  be  filed  is  in  the 
alternative  the  plaintiff  may,  by  showing  that  he  is  not  a  non- 
resident, nor  otherwise  required  by  law  to  file  security,  relieve 
himself  of  the  stay  within  the  time  fixed  by  the  order  to  show 
cause.  If,  however,  the  plaintiff  is  a  non-resident  and  gives  the 
required  security,  and  the  defendant  excepts  to  the  sureties,  the 
stay  will  continue  untQ  the  sureties  have  appeared  and  justified. 
Colt  V.  Wheeler^  12  Abb.  388.  The  defendant  may  waive  the  stay 
of  proceedings,  by  noticing  the  cause  for  trial.    Boyce  v.  BateSy 

8  How.  495.  The  stay  will  noi  per  se  extend  the  defendant's 
time  to  plead.  McOovm  v.  Leavenworth^  2  E.  D.  Smith,  24 ; 
Plait  V.  Townsend,  3  Abb.  9 ;  S.  C,  5  Duer,  668 ;  WJiite  v. 
Smith,  16  Abb.  109,  note. 

e.  JRevoJcing  order.  The  order  may  be  revoked  by  the  officer 
who  granted  it,  without  notice  to  the  defendant ;  but  notice 
of  such  revocation  must  be  given  forthwith.    Moore  v.  Merritt^ 

9  Wend.  482. 
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Section  6.  Proceedings  preyions  to  hearing. 

a.  Filing  security.  If  the  facts  of  the  case  justify  the  demand 
of  the  defendant,  upon  receiving  notice  the  plaintiff  ought 
promptly  to  file  the  bond  and  give  notice  to  the  defendant. 
And,  if  the  defendant  should  receive  such  notice  before  the  day 
of  hearing,  he  ought  to  countermand  immediately  his  petition 
and  proceed,  as  in  other  cases,  where  security  has  been  filed. 
MicJclethwaite  v.  Rhodes^  4  Sandf.  Gh.  434. 

&.  Showing  cause  against  the  order.  Where  the  demands  of 
the  defendant  are  not  such  as  are  authorized  by  the  statute,  the 
plaintiff  should  meet  them  with  affidavits  setting  forth  the  facts. 
Or,  if  the  allowance  of  the  order  rests  within  the  discretion  of 
the  court,  the  plaintiff  should  set  forth  facta  showing  that  such 
discretion  should  be  exercised  in  his  favor.  See  Woodward  v. 
Steams^  11  Abb.  N.  S.  445.  An  affidavit  of  the  plaintiff' s  place 
of  residence  should  not  only  state  that  he  resides  within  the 
jurisdiction  of  the  court  but  that  he  intends  to  continue  to  reside 
therein.     Oliva  v.  Johnson^  5  Bam.  &  Aid.  299. 

Section  7.  Absolute  order  to  file  security. 

a.  In  general.  The  order  will  be  made  absolute,  on  the  day 
in  which  it  is  returnable,  if  the  defendant  can  establish  his  case, 
or  if  the  plaintiff  fail  to  appear.  Unless  a  different  time  is 
designated,  the  plaintiff  will  have  twenty  days  in  which  to 
comply  with  the  requirements  of  the  order.  Rule  32,  Sup.  Ct 
In  the  mean  time,  proceedings  will  be  s^yed. 

Order  dbsoltde  to  file  security  for  costs. 

{Title  of  cause.) 

On  the  foregoing  order  to  fQe  security  for  costs,  or  to  show 
cause,  and  on  proof  of  service  thereof  (and  default  therein),  and 
on  motion  of  Q  R,  counsel  for  T  Z,  and  after  heai-ing  S  T,  for 
A  B,  {or J  no  one  appearing,  or  no  cause  being  shown)  m  opposi- 
tion thereto. 

Obdebed:  I.  That  the  plaintiff  file  security  for  costs,  as 
re(]^iiired  by  the  said  order,  and  give  due  notice  thereof  to  the 
detendant. 

II.  That  all  proceedings  on  the  part  of  the  plaintiff  be  starred 
until  such  security  and  notice  have  been  given,  until  justification 
of  the  sureties,  if  excepted  to.  n 

UL  That  the  defendant  recover  dollars,  costs  of  motion. 
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Section  8.  Defendant's  proceedings  after  obtaining  order. 

a.  Service  of  order.  The  order  must  be  served  upon  the  plain- 
tiflF's  attorney,  and,  unless  it  is  so  served,  it  will  be  of  no  avaiL 
Anderson  v.  OshorUy  1  How.  79. 

h.  Er^orcing  tJie  order.  If  the  plaintiff  should  fail  to  comply 
with  the  order,  by  filing  security  within  the  time  designated  in 
the  order ;  or,  if  there  is  no  time  stated  therein,  then  within  the 
twenty  days  allowed  by  rule  32  of  the  supreme  courts  the 
defendant  may  move  to  dismiss  the  complaint  as  for  want  of 
diligence  in  the  cause.  Champlin  v.  Petrie^  4  Wend.  209 ; 
Hinds  V.  Woodbury,  29  How,  379 ;  S.  C,  19  Abb.  11.  The 
plaintiff,  however,  may  have  the  defendant's  motion  of  nxm  pros 
dismissed,  upon  receiving  notice  thereof,  by  complying  with  the 
order,  and,  also,  paying  the  costs  of  the  defendant's  motion. 
Glover  v.  Cuming,  12  Wend.  295. 

c.  Waiving  the  order.  If  the  defendant  notices  the  cause  for 
trial,  or  takes  any  other  step  not  directly  connected  with  his 
order,  it  will  be  considered  a  waiver  of  his  right  to  security. 
Boyce  v.  Bates,  8  How.  495 ;  Hay  v.  Power,  2  Edw.  Ch.  494. 

Section  9.  FUing  security  and  proceedings  thereon. 

a.  Nature  of  security.  When  required  so  to  do,  the  plaintiff 
must  file  a  bond,  with  on9  or  more  approved  sureties,  the  penalty 
of  which  shall  be  at  least  $260,  conditioned  to  pay  to  the  obli- 
gors, on  demand  made,  all  costs  that  may  be  awarded  to  the 
defendant  in  the  action.  The  court  may  increase  the  penalty  of 
the  bond,  but  never  make  it  less  than  $250.  LeftwicJc  v.  Clinton, 
26  How.  26.  As  a  general  rule,  such  increase  of  the  penalty  of 
the  bond  will  not  be  granted  {Northrop  v.  Wright,  1  How.  146), 
and  never,  unless  the  motion  to  that  effect  is  made  within  twenty 
days  after  receiving  notice  that  the  bond  has  been  filed.  Ca^- 
tellanos  v.  Jones,  4  Sandf.  679.  The  sureties  must  acknowledge 
the  bond  before  a  commissioner  or  other  proper  oflBicer,  in  the 
same  manner  that  a  deed  for  land  is  acknowledged.  CoU  v. 
Wheeler,  12  Abb.  388.  By  an  old  rule  in  the  New  York  com- 
mon pleas,  the  plaintiff  may  serve  a  copy  of  an  affidavit  of 
justification,  and  a  two  days'  notice  of  the  time  and  place  at 
which  the  sureties  will  appear  and  justify,  and,  on  such  justifica- 
tion, he  may  have  the  stay  of  proceedings  discharged.  lb. 
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Security  for  costs  on  the  part  of  a  foreign  corporation  plaintiff. 

Know  all  men  by  these  presents,^  that  we,  A  B  and  C  D, 
{designating  their  residcTice  and  occupation)^  are  held  and 
firmly  bound  unto  N  Y,  in  the  sum  of  two  hundred  and  fifty 
dollars,  to  bepaid  to  the  said  Y  Z,  his  executors,  administrators 
or  assigns.  For  which  payment  well  and  truly  to  be  made,  we 
jointly  and  severally  bind  ourselves,  our  heirs,  executors  and 
administrators,  firmly  by  these  presenta. 

Sealed  with  our  seals,  and  dated  the  day  of  ,  18    . 

Whereas,  the  A  company,  a  foreign  corporation  created  by 
the  laws  of  ,  is  about  to  commence  an  action  in  the  court 

of  ,  against  Y  Z,  to  recover  {here  indicate  briefly  the  cause 

of  action.) 

The  condition  of  this  obligation  is  such,  that  if  the  said  A 
Company,  or  Iheir  successors,  shall,  on  demand,  pay  to  the  said 
Y  Z,  his  executors,  administrators,  or  assigns,  all  such  costs  as 
m&y '  be  awarded  to  the  said  Y  Z,  in  such  action,  then  this  obli- 
gation to  be  void,  else  to  remain  in  full  force. 

{Signatures  and  seals.) 
Sealed  and  delivered ) 
in  presence  of      ) 

{Subscribing  witnesses.) 

{AcJcnowledg7n,e7ii  or  proof) 

6.  Sureties.  The  plaintiff  need  not  join  in  the  execution  of 
the  bond,  as  the  fact  that  security  is  required  presupposes  the 
fact  that  he  is  irresponsible.  One  surety  will  be  sufficient,  unless 
more  are  required  by  the  tenns  of  the  order.  Micklethwaite  v. 
Rhodes^  4  Sandf.  Ch.  434.  Wagner  v.  Adams,  1  How.  191.  By 
rule  8  of  the  supreme  court,  attorneys  are  prohibited  £rom  being 
sureties  in  any  undertaking. 

c.  Filing  security  and  notice.  The  bond  must  be  filed  with 
the  clerk  of  the  court  in  which  the  action  is  pending,  and  notice 
of  the  fact  must  be  served  upon  the  defendant  or  his  attorney. 
See  2  R.  S.  620  (645),  §  5. 

d.  Excepting  to  the  sureties.  The  defendant  may  except  to 
the  sureties  within  twenty  days,  by  serving  a  notice  of  exception 
upon  the  plaintiff's  attorney.  lb. 

e.  Justification  of  sureties.     The  sureties  must  justify  by 

affidavit,  within  twenty  days  after  notice  of  exception.    If  the 

bond  has  been  executed  by  two  sureties,  it  will  be  sufficient  if 

one  of  them  justify.    Biggins  v.  Williams,  2  Duer,  678.    The 

affidavit  of  a  surety  must  state  that  he  is  worth  double  the 

penalty  of  the  bond  over  ai^d  above  £|.ll  l^;s  debts.     See  2  1^.  S. 
Vol.  IL— 73 
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620  (646),  §  6.  It  should  also  mention  the  place  of  his  residence, 
which  must  be  within  the  State.  A  voluntary  justification  will 
not  defeat  the  defendants  right  to  except,  and  thereby  effect  a 
discharge  of  the  stay  of  proceedings.  Barnett  v.  Pardow^  10 
Wend.  615 ;  Faulkner*  8  Case^  4  Hill,  30 ;  Branson  v.  Freeman^ 
8  How.  492 ;  Washburne  v.  LangUy^  16  Abb.  259. 

/.  Insolvency  of  sureties.  If  the  sureties  should  become 
insolvent  after  justification,  there  is  no  provision  in  the  statutes 
by  which  the  court  may  require  new  security.  Boucher  v.  Pia^ 
14  Abb.  1 ;  S.  C,  8  Bosw.  691 ;  Slater  Bank  v.  Sturdy,  13  Abb. 
224 ;  S.  C,  21  How.  436 ;  Harford  Quarry  Co.  v.  Pendleton,  4 
Abb.  460.  See,  also,  Eiseman  v.  Swan,  11  id.  112 ;  Fairhanks 
V.  Tregmt,  16  How.  187,  191 ;  S.  C,  7  Abb.  21. 

Section  10.  Enforcing  the  bond.  If  the  defendant  should 
recover  costs  in  the  action  to  enforce  the  bond,  he  must  dematid 
his  costs  from  the  obligors  in  the  bond,  and  not  from  the  plaintiff 
in  the  action ;  and  such  demand  must  be  alleged  in  the  com- 
plaint and  proved  at  the  trial.  Nelson  v.  Bostwick,  5  Hill,  37 ; 
Dougluss  V.  Hathbon^,  5  id.  143.  If  the  costs  are  not  paid 
according  to  the  conditions  of  the  bond,  the  defendant  may  com- 
mence an  action  on  the  bond,  without  applying  to  the  court  for 
leave.  Higley  v.  Robinson,  7  Wend.  482.  The  defendant 
cannot  properly  sue  on  a  bond,  after  the  plaintiff  has  appealed 
from  a  judgment  in  favor  of  the  defendant.  Van  Vleeck  v. 
Clark,  24  How.  190 ;  S.  C,  38  Barb.  316.  After  such  appeal,  the 
plaintiff  may  stay  proceedings  on  the  bond,  pending  the  final 
determination  of  the  cause.  lb. 


CHAPTER  V. 

OPFEBS  BY  THE  DEFENDAIJT. 

ARTICLE  I. 

TBKDBB  ATCBB  SUIT  IS  BBOUQHT. 

» 

Section  1.  (General. 

a.  General  object  of  making  tender.  At  common  law,  a  tender 
could  not  be  made  in  any  case,  unless  this  was  done  before  the 
suit  was  brought,  and  then  only  when  a  definite  sum,  or  one  that 
could  easily  .be  determined  by  computation,  was  due  to  the 
plaintiff.  In  such  cases,  the  defendant  could  bring  into  court  a 
sum  of  money,  equal  in  amount  to  the  debt  with  interest  and 
costs,  if  any  had  accrued  previous  to  the  tender ;  and,  upon  a 
plea  of  money  tendered,  stay  the  plaintiff's  proceedings,  or 
compel  him  to  proceed  at  his  peril,  at  least  so  far  as  related  to 
the  costs  that  might  subsequently  accrue  in  the  case.  The  rule 
permitting  parties  to  pay  money  into  court  was  introduced  in 
the  reign  of  Charles  II,  (Tidd's  Pr.  619).  The  remedies  were 
designed  to  protect  the  defendant  from  onerous  and  unnecessary 
costs,  but  were  so  limited  in  their  application  that  the  legislature 
has  found  it  necessary  to  enact  new  provisions,  and  to  make 
fiuch  modifications  of  the  former  practice  that  the  old  law  has, 
in  a  great  measure,  become  obsolete.  See  2  R.  S.  653  (574),  §§ 
20,  23.  The  provisions  of  the  statute  just  cited  increase  the 
number  of  cases  wherein  such  remedy  may  be  applied,  and 
also  permit  the  defendant  after  suit  has  been  .brought  to  tender 
such  a  sum  of  money  as  he  thinks  may  be  just,  whether  the 
amount  in  controversy  can  be  determined  definitely  by  compu- 
tation or  not.  After  such  tender,  the  plaintiff  must  proceed  at 
his  own  risk.  Rockefeller  v.  WeiderwctXy  3  How.  382 ;  S.  C,  2 
Code  R.  3. 

Section  2.  In  what  cases  tender  may  be  made. 

a.  Legal  actions.  The  provisions  of  the  statute  do  not  apply 
to  equitable  suits,  but  by  the  terms  of  the  law  are  limited  to 
such  suits  as  were  formerly  called  legal  actions.  The  reasons 
for  this  limitation  will  ^ppe§r  more  fully  in  subsequent  sections. 
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The  distinction  made  between  legal  and  equitable  actions,  in 
respect  to  this  remedy,  is  founded,  perhaps,  upon  the  general 
principle,  that  the  costs  in  equity  suits  are  not  determined  by  the 
ordinary  rules  of  law  but  are  awarded  at  the  discretion  of  the 
court.  Pratt  v.  RamsdeU^  16  How.  69  ;  S.  C,  7  Abb.  340,  note. 
Barton  v.  Oleodand,  16  How.  364  ;  S.  C,  7  Abb.  339  ;  Thurston 
V.  Marsh,  14  How.  672  ;  S.  C,  5  Abb.  389 ;  New  York  Fire  ariA 
Marine  Ins.  Co.  v.  Burrelly  9  How.  398 ;  S.  C,  12  N.  Y.  \j&g. 
Obs.  262;  Connecticut  River  Banking  Co.  v.  VoorJiieSy  3 
Abb.  173. 

h.  Casual  or  involuniary  trespass.  In  cases  of  casual  or 
involuntary  trespass,  the  defendant  may  tender  such  an  amount 
as  he  may  deem  to  be  a  sufficient  satisfaction  for  the  injury  done. 
2  R.  S.  568  (674),  §  20. 

Such  tender  will  be  in  payment  of  the  damages  incurred  by  the 
plaintiff,  and  may  be  made  by  the  defendant,  subsequent  to  the 
commencement  of  the  action,  but,  to  avail  himself  of  this 
remedy,  he  must  show  unmistakably  that  the  trespass  was 
casual  or  involuntary.  The  accidental  nature  of  the  injury  may 
be  established  by  the  finding  of  a  jury  or  by  a  certificate  of  the 
presiding  judge.    Slack  v.  Brovm,  13  Wend.  390. 

c.  Foreclosure  suits.  The  foreclosure  of  a  mortgage  is  in  the 
nature  of  a  suit  in  equity,  and  as  has  been  remarked  in  a  previous 
section,  the  provisions  of  the  statute,  relating  to  a  tender  after 
suit  is  brought,  do  not  apply  to  an  action  in  the  nature  of  a  suit 
in  equity.  The  defendant,  therefore,  cannot  make  and  plead  a 
tender  under  the  Revised  Statutes  ;  but,  if  he  wishes  to  pay  the 
mortgage  debt  before  judgment,  he  may  offer  to  pay  the  debt 
with  such  costs  as  he  may  think  proper ;  and,  if  the  plaintiff 
refuse  to  accept  the  payment,  he  can  apply  to  the  court  for  per- 
mission to  pay  the  amount  due  and  such  costs  as  the  court  in 
its  discretion  may  allow. 

The  court  will  consider  the  offer,  and,  if  payment  is  made 
accordingly,  it  will  in  a  proper  case  order  a  discontinuance  of 
the  action,  or  st^y  the  plaintiff's  proceedings  therein.  Barton 
V.  Cleveland,  7  Abb.  339  ;  S.  C,  16  How.  364  ;  Pratt  v.  Rams- 
ddl,  16  id.  69 ;  S,  C,  7  Abb.  340,  note;  Thurston  y.  Marsh,  14 
How.  672 ;  S,  C,  6  Abb,  389  ;  Stevens  v.  Veriane,  2  Lans.  90. 

Section  3.  At  irhat  time  a,pd  place. 

a.  Befwe  trial.  The  common  law  required  a  tender  to  be 
made  uppp  the  (iay  pn  whioh  thp  debt  became  due,  if  such  day 
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was  fixed  or  made  certain  by  the  terms  of  the  contract.  Bnt  the 
Revised  Statutes  authorize  a  tender  to  be  made  after  a  suit  has 
been  commenced.  Brovm  v.  Ferguson^  2  Denio,  196.  And,  in 
all  cases  in  which  the  defendant  is  authorized  to  make  such 
tender  of  payment,  a  tender  may  be  made  at  any  stage  of  the 
proceedings  in  the  cause,  if  before  trial ;  and,  in  cases  of  unli- 
quidated damages,  at  any  time  before  the  damages  are  assessed ; 
and,  in  cases  of  debt-,  before  the  fijial  judgment.  2  B.  S.  563 
(574),  §  20.  But  a  tender  of  money  made  before  the  debt  is  due 
will  not  be  valid-  as  a  legal  tender.  Mitchell  v.  CooJc^  29  Barb. 
243  ;  TiUou  v.  Britton,  4  Halst- 120 ;  Saunders  v.  Frost,  5  Pick. 
269,  267.  A  contrary  doctrine  was  maintained  in  Maryland,  in  a 
case  where  the  debt  did  not  draw  interest  It  was  there  held  that 
a  tender  madel>efore  the  debt  became  due  was  valid.  McHard  v. 
Whetcroft,  3  Harris  &  Mc.H.  86.  But  for  a.  full  exposition  of 
the  law,  relating  to  tender  before  suit  is  brought,  we  will  refer 
the  reader  to  1  Wait's  Law  &  Pr.  1044.  A  tender  made  before 
suit  is  brought  must  be  made  according  to  the  rules  of  the  com- 
mon law.    Brovm  v.  Ferguson,  2  Denio,  196. 

b.  At  what  place.  In  cases  of  contract,  a  tender  must  be 
made  at  the  place  designated  in  the  contract,  and  will  not  be 
valid  if  made  at  any  other  place.  But,  where  no  place  of  pay- 
ment is  mentioned,  the  debtor,  as  a  general  rule,  is  bound  to  seek 
the  creditor  wherever  he  may  be  found,  if  within  the  State,  and 
tender  payment  to  him  there.  LitteU  v.  Nichols^  AdirCrs,  Hardin, 
66 ;  Gharribers  v.  Winn,  Pr.  Dec.  193  ;  SLingerland  v.  Morse,  8 
Johns.  474.  But,  if  the  contract  is  made  in  one  State,  the  debtor 
is  not  bound  to  go  to  another  Slate  to  tender  the  money  to  the 
creditor.  AUsJiouse  v.  Rarasa^g,  6  Whart.  331.  And,  in  cases  of 
rent,  in  which  the  money  may  always  be  paid  on  the  land,  a 
personal  tender  to  the  creditor  will  be  equally  valid.  Hunter  v. 
Le  Conte,  6  Cow.  728.  It  is  a  well-settiied  principle  of  law^  in 
relation  to  rent  payable  in  money,  that  where  the  contract  is 
silent,  as  to  the  place  of  payment  of  such  rent,  a  tender  on  the 
land  is  sufficient  and  the  lessee  is  not  bound  to  make  a  tender 
to  the  person.     Walter  v.  Dewey,  16  Johns.  222. 

Section  4.  Tender  by  whom^  and  to  whom  made. 

a.  By  whom  made,  A  tender  may  be  made  by  the  defendant 
himself,  or  by  sopie  person  authorized  to  act  in  his  behalf,  and 
a  tender  will  be  valid  in  some  instances  although  made  by  a 
stranger.    If  a  third  person  is  furnished  with  a  certain  sum  to 
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be  tendered  to  the  plaintiff,  and,  at  his  own  risk,  he  tenders  a 
greater  amount,  such  tender  will  be  valid.  Read  v.  OolAring^  2 
Mania  &  Selw.  86.  A  relative,  although  not  his  guardian,  may 
make  a  tender  for  an  infant.  Brovm  v.  Dysinger^  1  Ilawle, 
408.  And  upon  the  same  principle  any  person  may  make  a 
valid  tender  for  an  idiot.  1  Wait' s  Law  &  Pr.  1043.  If  there 
are  several  debtors  a  tender  by  any  one,  or  by  all  of  them,  will 
be  sufficient ;  and  the  rule  is  the  same  whether  the  debtors  are 
jointly,  or  jointly  and  severally,  liable.  lb. 

ft.  To  whom  made.  A  tender  must  ,be  made  to  the  creditor 
himself  or  to  some  one  authorized  to  receive  in  his  behalf  the 
sura  tendered.  Hornby  v.  Cramer^  12  How.  490.  To  constitute 
a  valid  tender,  the  defendant  must  comply  with  all  the  rules  of 
law  relating  to  tenders,  and  particularly  to  those  prescribing  to 
whom  a  tender  may  be  made.  It  will  not  always  be  possible  to 
make  a  tender  to  the  creditor  in  person,  as  in  some  cases  he  may 
intentionally  absent  himself  from  the  place  where  payment  is  to 
be  made,  in  order  to  avoid  a  tender.  In  such  cases,  a  tender  to 
a  member  of  the  family  may  be  deemed  sufficient.  Smith  v. 
Smith,  25  Wend.  405 ;  S.  C,  2  Hill,  351 ;  Judd  v.  Bnsign,  6 
Barb.  258.  And  a  tender  will  be  considered  valid  if  made  to  a 
clerk  who  is  authorized  to  receive  money,  the  same  as  if  it  had 
been  made  to  the  principal,  although  the  clerk  may  have  been 
directed  not  to  receive  the  specified  sum,  and  refuses  to  receive 
«  it  according  to  the  directions  of  his  principal,  and  assigns  as  a 
reason  that  the  matter  had  been  put  into  the  hands  of  an 
attorney.  Moffai  v.  Parsons^  5  Taunt.  307 ;  S.  C,  1  Marsh,  65. 
A  tender,  if  made  to  a  merchant's  clerk  at  a  dry  goods  store,  in 
payment  of  goods  bought  at  the  store,  will  be  valid  as  a  tender, 
although  the  claim  had  been  left  with  an  attorney  for  collection. 
Hbyt  V.  Byrnes  J  2  Fairf.  476 ;  Mclniffe  v.  Wh^elocJc^  1  Gray, 
600.  And  a  tender  is  valid,  if  made  to  an  attorney  with  whom 
the  claim  has  been  left  for  collection.  Grozer  v.  PiUing,  4  Bam. 
&  Cress.  26 ;  Ja/ikson  v.  Grafts,  18  Johns.  110.  And,  also,  a 
tender  will  be  valid,  if  made  to  the  attorney's  clerk  at  the  office, 
if  made  on  a  written  demand  that  the  claim  be  paid  at  the  office. 
Kirton  v.  Braithwaite,  1  Mees.  &  Wels.  310 ;  WiVmot  v.  Smithy 
8  Carr.  &  Payne,  453.  But  such  tender  would  not  be  valid  if 
the  written  demand  of  the  plaintiff  required  payment  to  himself, 
instead  of  at  his  office.  Watson  v.  Hetherington,  1  Carr.  & 
Kir.  36.    A  tender  to  an  assignee  of  a  debt  or  demand  will  be 
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valid  ;  for,  in  respect  to  the  equities  existing  between  an  assignor 
and  an  assignee,  in  matters  of  defense,  the  latter  takes  the  exact 
position  of  the  former.  Bu%h  v.  Laihrop^  22  N.  Y.  (8  Smith) 
635.  A  tender  will  be  valid  if  made  to  one  of  several  joint 
creditors,  although  such  tender  must  be  pleaded  as  a  tender  to 
all  of  them.  Douglas  v.  Patrick^  3  Term,  683.  But  a  tender 
will  not  be  valid,  if  made  to  a  clerk  of  a  sub-agent,  unless  he 
was  expressly  authorized  to  receive  the  money.  Hargcms  v. 
LdhenSy  3  Sandf.  213. 

Section  6.  Tender^  how  made.  ' 

a.  Amount  of  tender.  The  tender  must  be  made  by  ofifering 
to  the  plaintiff  or  his  attorney  a  sum  sufficient  to  satisfy  the 
demand  of  the  plaintiff,  or  to  compensate  for  the  injury  done  to 
him,  and  also  a  sum  sufficient  to  pay  the  costs  that  had  accrued 
in  the  action  up  to  the  time  of  such  tender.  2  R.  S.  554  (574), 
§  20.  A  tender  of  the  full  amount  of  the  costs,  which  have 
accrued  at  the  time  of  making  the  tender  of  the  demand,  is  not 
necessary,  for  costs  cannot  always  be  determined  in  a  moment, 
and,  for  that  reason,  an  offer  to  pay  the  costs,  when  determined, 
may  be  deemed  sufficient.    Slack  v.  Broum^  13  Wend.  390. 

&.  Must  he  lawful  money.  A  tender  must  be  made  in  lawful 
money,' for  nothing  else  will  discharge  an  obligation  which  is 
payable  in  money.  All  the  gold  coins  of  the  United  States, 
according  to  their  nominal  value,  are  a  legal  tender  for  any  sum 
whatever.  And  also  the  United  States  silver  dollar ;  and  all 
other  silver  coins  of  less  denomination  than  one  dollar,  if  coined 
prior  to  1854,  are  a  legal  tender  for  any  sum  whatever.  The 
silver  coins  of  less  denomination  than  one  dollar,  coined  in  1864, 
and  subsequently,  are  a  legal  tender  for  sums  of  five  dollars  and 
less  ;  except  the  three  cent  coins  of  1851,  1852  and  1853,  which 
are  a  legal  tender  for  sums  not  exceeding  thirty  cents.  The  cent 
is  not  a  legal  tender.  The  laws  at  one  time  in  force,  making 
certain  foreign  coins  a  legal  tender,'  have  been  repealed,  and, 
therefore,  foreign  coin  is  no  longer  a  legal  tender.  Bouv.  Diet. 
By  act  of  congress,  passed  May  23, 1862,  United  States  treasury 
notes  are  made  a  legal  tender  for  all  debts,  either  public  or 
private,  except  duties  on  imparts,  and  interest  on  the  public  debt. 
The  act  of  congress  just  cited  has  been  held  by  the  courts  of  this 
State  to  be  valid  and  constitutional.  Ha^gue  v.  Powers^  26  How. 
17;  S.  C,  39  Barb.  427;  Bank  of  Prince  Edward^ s  Island  v. 
TrumbuU,  35  How.  8 ;  S.  G.,  4  Abb.  N.  S.  83 ;  53  Barb.  459. 
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And  a  tender  of  such  treasury  notes,  in  payment  of  a  debt  due 
from  one  individual  to  another,  or  by  a  banking  corporation  in 
payment  of  its  debts  to  an  individual,  will  be  a  valid  tender. 
Metropolitan  Bank  v.  Van  DycJc^  27  N.  Y.  (13  Smith)  400.  And 
the  rule  is  the  same,  even  though  the  debt  was  contracted  prior 
to  the  passage  of  the  act  of  congress  on  the  26th  February,  1862. 
.Hague  v.  Powers^  39  Barb.  427 ;  Meyer  v.  HooseveUy  27  N.  Y. 
(13  Smith)  400.  But  the  notes  of  a  solvent  bank  are  not  a  legal 
tender,  and  a  tender  made  of  such  notes  will  not  be  valid,  unless 
the  creditor  waives  the  irregularity  by  failing  to  make  objection 
to  the  sufficiency  of  the  tender  upon  this  ground.  BaU  v.  Stan- 
lej/y  5  Yerg.  199 ;  Wheeler  v.  Knaggs^  8  Ohio,  169,  172 ;  Snow  v. 
Perry,  9  Pick.  639,  642 ;  Noe  v.  Hodges,  3  Humph.  162.  A  credi- 
tor cannot  accept  in  payment  money  which  the  debtor  has  fraud- 
ulently obtained  ;  and,  therefore,  a  tender  of  money  by  an  officer 
of  a  bank  obtained  by  embezzlement  is  not  a  lawful  tender  by 
him  to  his  creditor.  Reed  v.  Ban^  of  Newhwrgh,  6  Paige,  337. 
In  cases  of  contract,  in  which  payment  is  required  in  a  specific 
kind  of  money,  as  gold  or  silver  coins,  tender  cannot  be  made  of 
currency,  but  the  thing  specified  must  be  tendered.  BanJc  qf 
GommoniDeaUh  v.  Van  Yleck,  49  Barb.  508  ;  Bronson  v.  Bodes, 
7  WaU.  (U.  S.)  229.     See  41  N.  Y.  (2  Hand)  607,  n. 

c.  Must  be  literally  and  actually  presented  to  the  plaintiff. 
ThQ  tender  must  be-  an  actual  presentation  of  the  money  to  the 
plaintiff  or  his  attorney,  sufficient  in  amount  to  satisfy  the 
demand  with  costs ;  and,  as  a  general  rule,  without  qualifica- 
tions. A  mere  offer  to  pay,  unless  the  money  is  actually 
produced,  is  not  sufficient.  Thus,  where  the  debtor  shook  the 
money  inclosed  in  an  envelope  at  the  creditor,  at  the  same  time 
saying,  **  there  is  the  amount  of  principal,  interest  and  costs,"  "  I 
tender  you  the  amount,"  the  court  held  that  such  a  tender  was 
not  sufficient.  Strong  v.  Blake,  46  Barb.  227.  The  creditor  may 
dispense  with  an  actual  production. of  the  money  by  some  posi- 
tive act  or  declaration.  Bdkeman  v.  Pooler,  16  Wend.  637.  See 
Ourrie  v.  White,  46  N.  Y.  (6  Hand)  822  (841).  If  he  refuses  to 
accept  it,  unless  the  debtor  will  also  pay  another  demand,  this 
will  waive  an  actual  offer  of  the  money  and  be  a  valid  tender. 
Douglas  v.  Patrick,  3  Term,  683.  The  rule,  however,  seems  to 
be  different,  if  the  amount  of  the  demand  is  disputed.  Thus, 
where  the  creditor  claims  a  larger  sum  than  the  amount  actually 
due,  and  refuses  to  receive  the  latter  sum,  this  bare  refusal  to 
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receive  the  amoant  due  will  not  dispense  with  an  actaal  offer 
and  production  of  the  money.  Currie  v.  White^  45  N.  Y. 
(6  Hand)  822  (841) ;  Dunham  v.  Jackson,  6  Wend.  22  (34) ; 
Kraus  v.  ArTiold,  7  J.  B.  Moore,  69 ;  Thomas  v.  Evans,  10  East, 
101.  A  deposit  in  a  bank  to  the  credit  of  the  plaintiff  will  not 
constitute  a  valid  tender.  Kingston  BaiJc  v.  Oay,  19  Barb.  459. 
See,  also,  Hornby  v.  Cramer,  12  How.  490.  A  tender  will  not 
be  valid,  if  made  as  a  full  settlement  and  discharge  from  all 
demands.  Wood^.  Hitchcock,  20  Wend.  47  ;  Strong  v.  Harvey, 
3  Bing.  304.  So,  where  a  tender  made  of  a  specific  sum,  accom- 
panied by  a  demand  for  a  receipt  in  full  of  all  demands,  contains 
a  qualification,  that  will  render  the  tender  invalid.  Olascott  v. 
J)ay^  5  Esp.  48 ;  Thayer  v.  Brackett,  12  Mass.  450 ;  BooseoeU  v. 
BviPs  Head  Bank,  45  Barb.  679.  The  principle  upon  which  the 
invalidity  of  such  a  tender  rests  is  not  that  a  mere  demand  for 
a  receipt  was  made  but  that  a  particular  sum  was  offered  in  full 
payment.  The  mere  fact  of  demanding  a  receipt  for  the  sum 
tendered  will  not  always  invalidate  the  tender.  Richardson  v. 
Jackson,  8  Mees.  &  Wels.  298.  But  a  tender  upon  the  condition 
that  certain  securities  to  which  the  debtor  is  not  entitled  be  sur- 
rendered to  him  will  be  defective.  Brooklyn  Bank  v.  De  Orauw, 
23  Wend.  342.  There  are  exceptions,  however,  to  the  rule  that 
a  tender  must  be  unconditional.  Where  the  debt  arises  upon  a 
negotiable  note,  the  indorser  of  such  a  note  may  insist  upon  a 
surrender  of  the  note  to  him,  as  a  condition  of  its  payment. 
Wilder  v.  Seelye,  8  Barb.  408.  A  tender  must  be  sufficient  in 
amount.  Hawkins  v.  Avery,  32  Barb.  651  (656).  And,  if  the 
debtor's  indebtedness  consists  of  one  entire  sum,  he  must  tender 
the  entire  amount,  since  the  creditor  is  not  bound  to  receive  a 
part  of  his  debt.  Dixon  v.  Clark,  5  C.  B.  365  (377).  For  a  full 
discussion  of  the  manner  of  making  a  tender  and  a  very  exten- 
sive collection  of  cases  on  the  subject.  See  1  Wait's  Law  & 
Prac.  1046 

Section  6.  Effect  of  tender. 

a.  WTien  tender  is  accepted.  When  the  tender  is  accepted 
by  the  plaintiff,  and  he  elects  to  proceed  in  the  action,  as  he  has 
a  right  to  do,  and  recovers  at  the  trial  a  greater  amount  than  the 
sum  tendered,  the  sum  so  tendered  will  be  deducted  from  the 
amount  recovered  and  judgment  rendered  for  the  residue.  2 
B.  S.  554  (576),  §  23.  The  judgment  will  be  rendered  for  the 
residue  only.  Therefore,  the  costs  will  be  awarded  upon  the 
Vol.  n.  —  74 
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amount  of  snch  residue,  according  to  the  rules  of  law  on  the 
subject  of  costs.  If  there  is  no  recovery,  or  if  it  is  less  than  fifty 
dollars,  the  defendant  will  recover  costs ;  but,  if  the  plaintiff 
recovers  fifty  dollars  or  more  than  that  amount ;  or,  if  it  is  an 
action  in  which  a  justice  of  the  peace  has  not  jurisdiction,  he 
will  be  entitled  to  the  costs  that  may  have  accrued  subsequently 
to  the  tender.  See  Peet  v.  Warth^  1  Bosw,  653 ;  Slack  v.  Btowu^ 
13  Wend.  390.  If  the  plaintiflT  accept  the  tender  as  a  full  satis- 
faction for  all  of  his  demands,  with  a  knowledge  of  the  fact  that 
costs  had  been  incurred,  and  he  makes  no  demand  for  such  costs, 
it  is  presumed  that  he  cannot  subsequently  bring  an  action  for 
the  costs.  The  court,  however,  in  Bogardus  v.  RicTUTneyer^  3 
Abb,  179,  awarded  costs  to  the  plaintifiT  in  an  action,  where  the 
defendant  had  paid  the  plaintiff's  demand  in  full,  but  without 
costs  to  a  clerk  of  the  latter  pending  the  action.  The  clerk  did 
not  know  that  a  suit  had  been  instituted,  and  accepted  the 
amount  so  tendered  as  a  satisfaction  of  the  debt.  Although  the 
plaintiflT  did  not  return  to  the  defendant  the  sum  tendered,  as, 
perhaps,  he  ought  to  have  done,  yet  the  court  held  that  the 
tender  was  insuflicient  for  the  reason,  no  doubt,  that  the  defend- 
ant had  concealed  from  the  clerk  a  knowledge  of  the  fact  that  a 
suit  had  been  commenced. 

ft.  When  not  accepted.  If  the  plaintiflT  refuses  to  accept  the 
tender  and  proceeds  in  the  action,  he  cannot  recover  either  the 
interest  or  such  costs  as  may  have  accrued  subsequent  to  the 
tender,  unless  the  sum  so  tendered  is  less  than  the  amount  of  his 
recovery  or  the  damages  that  may  be  assessed.  But  if  the 
plaintiff  recover  no  more  than  six  cents,  beyond  the  amount 
tendered,  he  will  be  entitied  to  costs.  SkLck  v.  Brown^  13 
Wend.  390.  The  plaintiff  may,  at  any  time  before  trial,  elect  to 
accept  the  tender  and,  upon  demand,  the  defendant  must  within 
a  reasonable  time  make  the  tender  good  by  producing  the 
money  or  again  become  liable  for  the  costs.  lb.  In  any  event, 
he  will  have  to  pay  the  costs  that  accrue  between  the  time  the 
demand  is  made  and  the  payment  of  the  sum  which  had  been 
previously  tendered.  lb. 

The  plaintiflT  in  an  attachment  suit  cannot  recover  the  extra 
allowance  under  section  308  of  the  Code,  where  the  defendant 
has  tendered  the  amount  of  his  damages  and  costs  before  judg- 
ment. Pratt  V.  ConJcey^  16  How.  27 ;  Bra^e  v.  Beaity,  7  Abb. 
445 ;  reversing,  S.  C,  5  id.  221.    See  contra^  Brown  v.  Tfie  Safe- 
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guard  Ins.  Co.  of  New  YorTc  &  Pennsylvania^  7  Abb.  346. 
This  additional  allowance  is  in  the  nature  of  costs ;  and,  in 
foreclosure  suits,  the  courts,  in  furtherance  of  justice  between 
the  parties,  may  grant  such  allowance.  PraU  v.  Mamsdell^  16 
How.  69  ;  S.  C,  7  Abb.  340,  note ;  Bartow  v.  Cleveland^  16 
How.  364 ;  S.  C,  7  Abb.  339 ;  New  TorJc  Fire  &  Marine  Ins. 
Co.  V.  Burr  ell,  9  How.  398  ;  S.  C,  12  N.  T.  Leg.  Obs.  262 ;  Con- 
nectictd  River  Banking  Co.  v.  Yoorhies,  3  Abb.  173. 

\  As  a  general  rule,  after  a  tender  has  once  been  made,  the  plain- 
tiff becomes  entitled  to  a  judgment  for  the  amount  of  such  tender. 
SUicJc  y.  Brown,  13  Wend.  390.  There  are  exceptions,  however, 
to  the  rule,  in  cases  where  the  action  is  for  a  penalty  of  a  fixed 
amount,  and  for  that  alone,  and  unless  the  plaintiff  recovers 
that  he  is  not  entitled  to  any  judgment.  Cancbstota  and  Morris- 
vllle  Plank  Road  Co.  v.  ParkiU,  50  Barb.  601. 

Section  7.  Proceedings  subsequent  to  tender. 

a.  Entry  of  tender  and  acceptance.  If  the  plaintiff  accepts 
the  tender,  an  entry  must  be  made  upon  the  record  of  such 
tender  and  acceptance.  Under  the  Revised  Statutes,  the  tender 
after  suit  brought  cannot  be  pleaded  in  the  answer,  unless  the 
money  is  brought  into  court,  for  the  tender  alone  is  not  a  full 
defense ;  and  a  plea  to  bar  an  action  must  present  a  full  defense. 
Graham  v.  Oedney,  Graham's  Pr.  644,  n ;  The  People  v.  Banker, . 
8  How.  268.  An  answer  of  tender  must  show  that  the  money  was 
properly  tendered,  and  that  the  debtor  was  not  only  willing  to 
pay  at  the  time  of  making  the  tender,  but  that  he  always  has 
been  and  now  is  ready  and  willing  to  pay  it.  Wilder  v.  Seelye, 
8  Barb.  408 ;  JBbldenby  v.  Take,  Willes,  632 ;  Giles  v.  Bart, 
Salk.  62S ;  Whitlock  v.  Squire,  10  Mod.  81.  It  is  essential  to  a 
perfect  tender  that  the  debtor  should  not  only  once  offer  the 
money,  but  that  he  should  always  be  ready  to  pay  it,  for,  if  it  is 
shown  tlfttt  the  creditor  demanded  the  money  at  a  subsequent 
time,  and  payment  was  refused,  the  tender  will  be  a  nullity. 
KortrigTU  v.  Cady,  23  Barb.  490.  The  proceedings  cannot  be 
stayed  by  reason  of  a  tender  having  been  made,  for  the  plaintiff 
has  a  right  to  proceed  at  his  own  risk,  as  to  the  costs.  Rocke- 
feller V.  Weiderwax,  3  How.  382  ;  S.  C,  2  Code  R.  3.  But  the 
case  must  finally  be  determined  upon  its  merits  at  the  trial. 
T%€  People  V.  Banker,  8  How.  258. 

&.  Where  action  is  for  castoal  or  involuntary  trespass.    To 
secure  the  advantages  of  a  tender,  the  defendant  must  procure 
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from  the  presiding  judge  a  certificate,  that  it  was  a  casual  or 
involuntary  trespass.    Slaclc  v.  Brown^  13  Wend.  390. 

Section  8.  Discontinuance.  If  the  plaintiff  accepts  the  tender 
as  a  sufficient  satisfaction  of  his  demands,  he  ought  to  obtain 
the  defendant's  consent  to  a  discontinuance  without  costs.  If 
the  defendant  should  refuse  his  consent,  the  court  upon  a  proper 
application  would  undoubtedly  grant  a  discontinuance. 


ARTICLE  II. 

OFFEB  TO  LIQUIDATE  DAMAGES. 

Section  1*  In  general.  In  actions  arising  upon  contract^  the 
defendant  has  a  right  to  make  an  oflfer  to  the  plaintiff  to  liquidate 
the  damages.  Such  right  is  founded  on  sections  386  and  387  of 
the  Code,  and  like  the  statutes  treated  in  the  two  preceding 
articles,  it  is  designed  as  a  protective  remedy.  Upon  the  enforce- 
ment of  his  right,  the  defendant  may  be  enabled  to  avoid  a 
troublesome  and  expensive  investigation  of  the  terms  of  a  con 
tract ;  upon  which  he  is  ready  to  admit  that  the  plaintiff  is  justly 
entitled  to  recover  some  damages. 

Section  2.  When^  and  in  what  cases>  offer  may  be  made. 

a.  In  actions  on  contracts.  The  provisions  of  the  Code,  ux>on 
which  this  article  is  based,  may  undoubtedly  be  applied  to  any 
action  arising  upon  contract.  But  in  practice  they  can  rarely 
become  available  in  any  case,  other  than  an  action  for  unliqui- 
dated damages  for  a  breach  of  contract 

h.  On  answering.  The  defendant,  in  order  to  avail  himself  of 
his  rights,  must,  at  the  time  he  serves  his  answer,  serve  upon  the 
plaintiff  an  offer  in  writing  that,  if  he  fail  in  his  defense,  the 
damages  shall  be  assessed  at  a  specified  sum.    Code,  §  386. 

Section  3.  Form  and  contents  of  offer.  The  offer  must  be 
entitled  in  the  cause,  and  should  state  in  substance  that  the 
defendant  offers,  in  case  of  a  failure,  in  the  defense  upon  the 
trial,  to  assess  the  damages  of  the  plaintiff  at  a  specified  sum. 
It  should  also  be  properly  dated  and  signed. 

Section  4.  Proceedings  subsequent  to  offer.  The  plaintiff  is  at 
liberty  to  accept  or  to  refuse  the  offer.  If  he  accept  it,  he  must 
serve  a  written  notice  of  such  acceptance  on  the  defendant's 
attorney,  either  with  or  before  serving  the  notice  of  trial. 
Code,  §  386. 
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Effect  of  offer  —  When  not  accepted. 


The  mere  acceptance  of  the  offer  by  the  plaintiff  is  not  equiv- 
alent to  obtaining  a  judgment.  IdppTnan  v.  Petershergery  9 
Abb.  209  ;  S.  C,  18  How.  270. 

Section  6.  Effect  of  offer. 

a.  WJien  dccepled^.  At  the  trial,  the  plaintiff  must  prove  a 
breach  of  the  contract  the  same  as  if  no  offer  had  been  made, 
but  he  need  not  prove  the  amount  of  damages.  If  he  recovers  a 
verdict,  the  damages  must  be  assessed  at  the  sum  specified  in 
the  offer.    Code,  §  386. 

ft.  When  not  accepted.  If  the  offer  is  not  accepted  by  the 
plaintiff,  he  must  prove  his  damages  the  same  as  if  no  offer  had 
been  made,  and  he  will  not  be  permitted  to  give  it  in  evidence. 
If  the  damages  assessed  in  his  favor  do  not  exceed  the  sum 
mentioned  in  the  offer,  the  defendant  may  recover  his  expenses 
incurred  in  consequence  of  any  necessary  preparation  or  defense, 
in  respect  to  the  question  of  damages.  Such  expense  must  be 
ascertained  on  the  trial.  Code,  §  387.  The  omission  to  serve 
notice  of  acceptance  before  the  trial  would,  perhaps,  be  con- 
sidered a  sufficient  refusal  of  the  offer. 


CHAPTER  VI. 

OBDEB  UPON  ADMISSION  OP  PAETIES.    ' 

ARTICLE  I. 

SATISPAOnON  OP  PABT  OP  PLAINTIPP'B  CLAOC. 

Section  1.  When  plaintiff  may  hare  satisfaction  of  part  of  his 
claim. 

a.  In  general.  It  has  ever  been  the  aim  and  theory  of  the 
law  to  do  speedy  justice,  in  a  cause  whenever  and  wherever  the 
rights  of  the  litigants  are  clear  and  undisputed.  For  the  purpose 
of  determining  disputed  questions  of  fact,  the  law  tolerates  the 
delay  incident  to  a  former  trial,  but  whenever  the  fact  is  dear 
and  undisputed  that  a  party  to  a  pending  action  is  entitled  to 
immediate  relief,  and  that  such  relief  is  the  payment  of  a  specific 
sum  of  money,  the  law  will  interpose  and  compel  such  payment 
in  advance  of  the  trial,  although  there  may  be  other  questions  to 
be  determined  at  the  final  hearing,  and  conflicting  claims  to  be 
passed  upon  in  rendering  the  final  judgment. 

The  Code  provides  that  when  the  answer  of  the  defendant 
expressly,  or  by  not  denying,  admits  part  of  the  plaintiff's  claim 
to  be  just,  the  court  on  motion  may  order  such  defendant  to 
satisfy  that  part  of  the  claim  and  may  enforce  the  order  as  it 
enforces  a  judgment  or  provisional  remedy.  Code,  §  244.  The 
remedy  thus  given  is  not  anew  creation.  The  provision  of  the 
Code,  allowing  the  satisfaction  of  a  part  of  the  plaintiff' s  claim 
in  specified  cases,  merely  recognized  and  declared  the  rule  which 
prevailed  in  the  former  court  of  chancery,  but  went  no  further. 
It  was  the  practice  in  that  court  to  allow  an  order  for  the  pay- 
ment of  money  into  court,  or  to  a  party  before  final  decree, 
whenever  the  defendant  in  his  answer,  or  an  examination  before 
a  master,  made  a  full  and  explicit  admission  that  there  was  a 
specific  sum  due.  •  Coursen  v.  Hamlin^  2  Duer,  613.  See  Dusen- 
berry  v.  Woodward^  1  Abb.  443. 

b.  Character  of  the  admission.  Before  the  amendment  of  the 
Code  iu  1857,  the  Code  provided  in  section  244,  that  a  plaintiff 
might  require  the  satisfaction  of  a  part  of  his  claim,  "when  the 
answer  of  the  defendant  admits  a  part  of  the  plaintiff's  claim  to 
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be  just."  Under  the  Code  as  it  then  stood,  a  defendant  could  not 
be  required  to  pay  to  the  plaintiff  any  part  of  his  claim,  unless 
the  defendant  in  bis  answer  had  made  a  full,  explicit  and  unequiv- 
ocal admission  that  there  was  a  sum  actually  due.  Coursen  v. 
Hamlin^  2  Duer,  513. 

So  far  as  this  rule  required  an  express  admission  pf  indebt- 
edness, on  the  part  of  the  defendant,  it  is  now  obsolete.  The  Code 
as  amended  authorizes  an  order  for  the  satisfaction  of  a  part  of 
the  plaintiff's  claim,  as  well  where  the  defendant  by  not  deny- 
ing admits  its  justice,  as  where  the  answer  contains  an  express 
admission  of  indebtedness.    See  Code,  §  244. 

c.  Must  be  far  part  only.  The  provisions  of  the  Code,  author- 
izing the  court  to  compel  the  satisfaction  of  the  part  of  the 
plaintiff's  claim  admitted  to  be  due,  are  not  applicable  where 
the  alleged  admission  covers  the  entire  claim.  When  the 
whole  claim  is  admitted  to  be  due,  the  plaintiff's  remedy  is  not 
by  motion  under  section  244  but  by  a  motion  for  judgment  on 
the  frivolousness  of  the  answer  under  section  247.  Slawson  v. 
Conkey^  10  How.  67. 

The  remedy  provided  by  section  244  is  applicable  where  the 
defendant  admits  a  part  of  a  single  cause  of  action,  or  where  the 
admission  covers  one  of  several  causes  of  action.  Quintard  v. 
SecoTy  3  E.  D.  Smith,  614  ;  S.  C,  1  Abb.  393  ;  Ghuiet  v.  Murphy, 
18  How.  411. 

Thus,  where  the  defendant  in  his  answer  does  not  deny  the 
allegations  of  the  complaint,  but  sets  up  a  counter-claim  for  an 
amount  less  than  the  plaintiff's  claim,  the  plaintiff  may  have 
an  order  directing  the  defendant  to  pay  the  excess  of  the  sum 
claimed  in  the  complaint  over  that  set  up  in  the  answer  by  way 
of  counter-claim.  Ouiet  v.  Murphy,  18  How.  411 ;  Meyers  v. 
Trimble,  3  E.  D.  Smith,  607 ;  S.  C,  1  Abb.  220.  So,  where  the 
defendant  has  brought  a  fund  into  court,  a  part  of  which  he 
admits  to  be  due,  the  court  may  order  the  part  so  admitted  to 
be  paid  over  to  the  plaintiff,  without  prejudice  to  his  further 
claims.  Merritt  v.  Thompson,  3  E.  D.  Smith,  599 ;  S.  C,  10 
How.  428  ;  1  Abb.  223. 

d.  Must  he  due  to  the  plaintiff.  To  authorize  the  issuing  of 
the  order  provided  for  in  section  244  of  the  Code,  it  must  appear 
beyond  any  doubt  that  the  answer  admits  a  part  of  the  sum 
demanded  in  the  complaint  to  be  due  to  the  plaintiff.  If  the 
answer  merely  admits  that  a  sum  of  money  is  due  to  the  plain- 
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tiff,  or  to  a  third  person  who  claims  it»  the  order  cannot  be 
made,  as  the  admission  is  not  such  as  under  the  statute  will 
warrant  the  summary  interference  of  the  court.  Bender  v. 
Sherwood^  15  How.  258. 

Section  3.  Admission^  how  made. 

a.  In  general.  As  has  been  previously  stated,  an  admission 
that  a  part  of  the  plaintiff's  claim  is  just,  may  be  made  in 
express  terms  or  it  may  be  implied  from  a  want  of  denial  in  the 
answer.  Code,  §  244.  See  Duncan  v.  Ainslie^  26  Barb.  199. 
The  only  requirement  in  respect  to  the  form  of  the  admission  is, 
that  it  shall  be  contained  in  the  pleadings,  and  shall  be  suffi- 
ciently clear  and  obvious  to  warrant  the  court  to  act  upon  the 
assumption,  that  there  is  no  dispute  as  to  the  right  of  the  plain- 
tiff to  a  part  of  his  demand.  See  Coursen  v.  Hamlin^  2  Duer, 
613 ;  Bender  v.  Sherwood^  15  How.  258 ;  Dolan  v.  Petty,  4 
Sandf.  673. 

&.  Plea  of  tender.  A  plea  of  tender  is  an  unequivocal  admis- 
sion of  the  justice  of  the  plaintiff's  claim  to  the  extent  of  the 
sum  so  tendered.  Roosevelt  v.  New  TorJc  <&  Harlem  JR.  R.  Co., 
30  How.  226 ;  S.  C,  46  Barb.  564.  And  so  conclusive  is  the 
admission  that,  although  the  plaintiff  may  have  refused  the  sum 
tendered  and  upon  the  trial  recover  nothing,  yet  he  will  be  enti- 
tled to  a  judgment  for  the  amount  so  tendered.  lb.  Upon  the 
same  principle,  an  order  will  be  granted  when  the  tender  is  to 
part  only  of  the  claim,  and  may  be  granted  in  any  cases  in 
which  the  plaintiff  would  become  entitled  to  such  judgment.    lb. 

c.  Offer  of  jvdgTnent.  When  the  admission  by  the  defendant 
of  the  justice  of  the  plaintiff's  claim  is  made  by  an  offer  of 
judgment,  it  can  work  no  possible  injury  to  either  party  to 
require  the  payment  of  the  sum  so  offered.  RooseveU  v.  New 
T(yrk  cfe  Harlem  R.  R.  Co.,  30  How.  226  (230) ;  S.  C,  45  Barb. 
554.  Such  payment  cannot  prejudice  the  plaintiff's  right  to 
recover  the  balance  of  his  claim,  for,  in  respect  to  a  mortgage,  it 
will  effect  a  discharge  of  the  lien  and  will  stop  the  interest  on  so 
much  of  the  demand  as  may  be  so  paid.  KortrigM  v.  Cody,  21 
N.  T.  (7  Smith)  343. 

Section  3.  What  claims  may  be  satisfied. 

a.  One  of  several  causes  of  action.  Where  a  complaint  sets 
up  several  distinct  causes  of  action,  and  the  defendant  admits  in 
his  answer  that  the  demand  contained  in  one  of  such  causes  of 
action  is  just,  the  plaintiff  will  be  entitled  to  the  immediate  sat- 
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isfaction  of  the  part  of  the  claim  so  admitted.  HicsseU  v. 
Meachamy  16  How.  193.  See  Quintard  v.  Secor,  3  E.  D.  Smith, 
614;  1  Abb.  393. 

6.  Part  of  a  single  and  erUire  claim.  In  the  same  manner, 
when  the  answer  of  the  defendant  admits  that  a  part  of  the 
plaintiff's  claim  is  just,  the  court  may  erder  such  part  satisfied, 
although  the  claim  may  constitute  but  a  single  cause  of  action, 
as,  for  example,  the  amount  due  upon  a  promissory  note.  Dun- 
can V.  Ainslie,  26  Barb.  199 ;  Guiei  v.  Murphy j  18  How.  411 ; 
Quintard  v.  Secor^  3  E.  D.  Smith,  614 ;  1  Abb.  393 ;  Baker  v. 
Nusshaum^  1  Hilt.  549. 

Section  4.  Application  for  order. 

a.  Motion^  how  made.  The  motion  for  an  order,  directing  a 
defendant  to  pay  a  part  of  the  plaintiff's  claim  which  he  has 
admitted  to  be  just,  must  be  made  to  the  court  at  special  term 
and  on  the  usual  notice  of  eight  days.  As  the  admission  must 
be  gathered  from  the  pleadings  alone,  no  other  motion  papers 
are  necessary  and  none  need  be  served  with  the  notice.  The 
motion  is  ma^de  and  opposed  like  other  motions.  The  court  may 
grant  or  refuse  the  order  in  the  exercise  of  its  discretion,  as 
seems  most  likely  to  promote  the  ends  of  justice.  St.  John  v. 
Thome,  2  Abb.  166. 

Form  of  notice. 

{Title  of  cause.) 

Please  take  notice,  that,  on  the  pleadings  in  this  action,  the 
plaintiff  will  move  the  court  at  a  special  term  to  be  held  at  , 

on  the  day  of  5  18    ,  at       o'  clock  in  the  noon, 

or  as  soon  thereafter  as  counsel  can  be  heard,  that  the  defendant 
be  required  to  satisfy  so  much  of  the  plaintiff's  claim  as  is 
admitted  by  the  answer,  to  wit. :  The  sum  of  dollars,  or  for 
such  other  and  further  relief  as  may  be  just. 

{Dale. )  {SignxUure. ) 

{Address.) 

Section  5.  Form  and  contents  of  the  order.  When  the  order 
is  allowed  it  should  be  entered  the  same  as  other  orders,  and 
should  direct  the  specified  sum  of  money  to  be  paid,  or  describe 
Tvith  reasonable  certainty  the  particular  act  or  thing  to  be  done ; 
and  should  also  limit  the  time  within  which  the  money  is  to  be 
paid,  or  the  particular  act  1$  Xo  be  p^ormed.  Thomp.  on  Prov. 
Hem.  564. 

Vol.  n.— 76 
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Form  of  order. 
( Title  of  cause. )  {At  a  special  term.) 

On  the  pleadings  in  this  action,  whereby  it  appears  that  the 
defendant  admits  that  the  pkiintiff  justly  claims  from  him 
dollars  (and  on  reading  ana  filing  proof  of  due  service  of  notice 
of  this  motion),  on  motion  of  O  P,  counsel  for  plaintiff,  after 
hearing  Q  R,  counsel  for  defendant  (or  no  one  appearing)  in 
opnosition : 

Ordered:  That  the  defendant  pay  to  to  the  plaintiff,  within 
days  after  service  of  this  order,  dollars,  with  interest  from 

the  day  of  )  18    ,  (and  dollars  costs  of  motion) 

and  that  the  plaintiff  nave  leave  to  issue  execution  against  the 
property  (and  person)  of  the  defendant  for  the  Ba,me  if  not  so 
paid. 

Section  6.  Service  of  order.  A  service  of  the  order  on  the 
defendant's  attorney  will  be  sufficient,  unless  it  is  desired  to 
bring  the  defendant  into  contempt  for  disobedience  of  the  order. 
When  such  is  the  case,  a  copy  certified  by  the  clerk  must  be 
served  upon  him  personally  and  also  on  the  attorney.  lb. 

Section  7.  Obedience  to  order^  how  compelled. 

a.  Where  the  action  is  on  contract  for  the  payment  of  money. 
The  Code  provides,  that  the  order  for  the  payment  of  a  part  of  a 
claim  admitted  due  may  be  enforced  in  the  same  manner  as  a 
judgment  or  a  provisional  remedy.  Code,  §  244.  By  the  author- 
ity thus  given,  the  plaintiff  may  enforce  the  order  by  judgment 
and  execution,  or  by  attachment,  according  to  the  nature  of  the 
action. 

If  the  indebtedness  of  the  defendant  is  a  mere  contract  liability, 
for  which  he  could  not  be  arrested  under  the  non-imprisonment 
act)  or  under  the  Code,  the  order  should  direct  an  ordinary 
judgment  and  execution  in  favor  of  the  plaintiff.  HtcsseU  v. 
Meachamy  16  How.  193 ;  Ouiet  v.  Murphy^  18  id.  411 ;  Fosdick 
V.  Oroffy  22  id.  158;  Duncan  v.  Ainslie^  26  Barb.  199.  An 
attachment  cannot  issue  in  such  cases.  lb. 

h.  Where  the  drfendant  would  he  liable  to  imprisorvmeni  on 
final  judgm^erd.  If  the  cause  of  action  is  one  for  which  the 
person  of  the  defendant  might  be  taken  in  execution,  or  if  the 
order  requires  the  peiformance  of  some  act  entirely  within  his 
power,  such  as  the  execution  of  a  deed,  the  order  may  be  enforced 
by  an  attachment.  Russell  v.  Meachamy  16  How.  193 ;  Dusen- 
berry  v.  Woodward^  1  Abb.  443  (449).  See,  also,  Lane  v.  Losee^ 
2  Abb.  129  ;  S.  C,  11  How.  360. 
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Section  8.  Appeal.  An  prder  directing  the  payment  of  money 
admitted  to  be  due  to  the  plaintiff  is  appealable ;  but,  where  no 
right  of  the  defendant  and  no  principle  of  law  has  been  violated, 
the  courts  are  not  disposed  to  review  the  discretion  which  the 
court  below  has  exercised  as  to  the  terms  or  conditions  upon 
which  such  order  has  been  granted.  Merritt  v.  TTiompson^ 
1  Abb.  223;  10  How.  428. 

ARTICLE  n. 

DEPOSIT  IN  COUBT. 

/ 

Section  1.  Wlien  the  court  may  order  money  or  chattels  depos- 
ited in  court. 

a.  In  general.  The  payment  of  money  into  court  was  formerly 
an  important  branch  of  equity  practice  (1  Barb.  Ch.  Pr.  236 ; 
1  Hoff.  Ch.  Pr.  319) ;  but  its  provisions  extended  only  to  claims 
for  money  held  in  a  fiduciary  capacity  or  in  trust  as  an  executor. 
DuseTVberry  v.  Woodward^  1  Abb.  443  (449) ;  Richardson  v.  The 
Bank  of  England^  4  Mylne  &  Craig,  165,  174 ;  Haggerty  v. 
Duane^  1  Paige,  321 ;  ClarTcson  v.  De  Peyster^  1  Hopk.  274.  See, 
also,  Foster  v.  Donald^  1  Jac.  &  Walk.  253.  In  respect  to  the 
"demand  being  for  money,  it  was  similar  to  the  practice  at  common 
law,  of  permitting  payment  into  court  upon  tender  made  by  the 
defendant,  but  differed  materially  from  the  latter,  in  that  the 
deposit  might  be  made  at  the  instance  of  either  party ;  but  was 
generally  made  upon  an  application  by  the  plaintiff,  and  founded 
upon  admissions  of  the  defendant.  While  the  practice  at  com- 
mon law  has,  in  a  great  measure,  become  obsolete,  by  subsequent 
statutes,  the  principles  of  the  practice  in  equity  have  been 
extended  and  perpetuated  by  the  provisions  of  the  Code. 
**  When  it  is  admitted  by  the  pleading  or  examination  of  a  party 
that  he  has  in  his  possession,  or  under  his  control,  any  money 
or  other  thing  capable  of  delivery,  which,  being  the  subject  of 
litigation,  is  held  by  him  as  trustee  for  another  party,  or  which 
belongs  or  is  due  to  another  party,  the  court  may  order  the  same 
to  be  deposited  in  court,  or  delivered  to  such  party  with  or  with- 
out security,  subject  to  the  further  direction  of  the  court." 
Subd.  5,  §  244,  Code. 

S.  Must  be  an  admission  of  possession  or  control.^  The  court 
will  not  grant  an  order  to  deposit  money  into  court  before 
answer,  unless  in  cases  of  manifest  fraud.    Jerds  y,  Whitey  6 
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Ves.  738 ;  Yann  v.  Barnetty  2  Bro.  C. .  R.  158.  But,  where  the 
answer  clearly  admits  the  possession  or  control  of  the  fand,  as 
trustee  or  executor,  the  admission  will  be  deemed  sufficient^  and, 
upon  an  interlocutory  application,  an  order  will  be  granted 
requiring  it  to  be  paid^'into  court,  without  any  question  as  to  the 
violation  of  a  trust  or  the  insolvency  of  the  trustee.  Strange  v. 
Harris^  Executor^  3  Bro.  C.  R.  366 ;  Blake  v.  BlaJcCy  2  Schoales 
&  Lef.  26  ;  ClarJcsan  v.  De  Peyster,  1  Hopk.  274  (505) ;  S.  C,  2 
Wend.  97.  It  was  formerly  the  practice  not  to  grant  the  order, 
unless  it  should  q^ppear  that  the  fund  was  in  danger  or  insecure. 
But  it  is  now  no  longer  necessary  to  show  such  insecurity.  lb. 

The  motion  must  be  founded  on  an  admission  of  liability,  to 
the  amount  required  to  be  paid  in.  Peacham  v.  Daw^  6  Mad. 
98  J  Lanier  v.  CoU^  9  Cow.  320.  K  the  defendant  deny  such 
liability  in  his  answer,  the  plaintiff  cannot  show  that  the  facts 
contradict  such  denial,  for  the  reason  that  the  court  would  be 
hearing  the  cause  on  the  motion.  lb. 

Where  the  defendant  admits  a  schedule  to  be  correct  but  omits 
to  foot  it  up,  the  plaintiff  may  proceed  upon  such  admission,  on 
presenting  a  verified  computation  of  the  amount  due  by  the 
schedule.  QuarreU  v.  Beckford^  14  Ves.  177.  But  a  complicated 
examination  of  books  and  accounts  will  not  be  made  to  ascertain 
the  amount  due.  MULb  v.  Hanson^  8  Yes.  91.  And,  where  the 
principal  is  admitted  to  be  due  but  a  denial  as  to  the  interest, 
the  motion  will  be  refused.     Wood  v.  DotoneSj  1  Ves.  &  B.  49. 

c.  What  iTtterest  party  applying  rrmst  have.  As  a  general 
rule,  to  entitle  the  plaintiff  to  an  order,  directing  the  delivery  of 
property  into  court,  he  must  show  himself  to  be  solely  entitled, 
or  to  have  such  an  interest  jointly  with  others,  as  to  entitle  him, 
on  behalf  of  himself  and  those  others,  to  have  the  fund  or  prop- 
erty secured.  Freeman  v.  Fairlie^  3  Mer.  29.  But  such  order 
may  be  made  upon  application  by  the  defendant.  Thus,  where 
the  defendant  held  the  money  as  agent  merely,  and  not  as  trustee, 
the  plaintiff  brought  an  action  to  recover  a  sum  which  came  into 
the  defendant' s  hands,  while  acting  as  agent  for  the  plaintiff,  and 
an  injunction  having  been  granted  to  restrain  the  disposition  of 
the  fund,  the  defendant  moved  for  and  obtained  an  order  allow- 
ing him  to  pay  the  money  into  court.  MerriU  v.  TJiompson^  1 
Abb.  223  ;  S.  C,  10  How.  428 ;  E.  D.  Smith,  599.  A  stranger 
may  obtain  leave  to  pay  money  into  court  to  the  credit  of  either 
party.    Francis  v.  (Jollier^  5  Madd.  75.    But  it  deems  that  a 
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motion  must  be  made  to  that  effect  by  one  of  the  parties  to  the 
action.  lb.  The  conrt  cannot  order  a  person,  not  a  party  to  the 
action,  to  surrender  any  property  under  such  proceedings.  lb. 
See,  also,  Johnson  v.  ChippiTidall^  2  Sim.  65. 

Section  2.  What  property  may  be  ordered  deposited. 

a.  Must  he  the  subject  of  the  lUigaiion.  '*  Any  money  or 
other  thing  capable  of  delivery  which,  being  the  subject  of  litigar 
tion^  is  held"  by  a  party  to  the  action  "as  trustee  for  another 
party,  or  which  belongs  or  is  due  to  another  party,  the  court 
may  order  the  same  to  be  deposited  in  court."  Code,  subd. 
6,  §  244.  The  above  provision  of  the  Code  has  reference  to 
specific  property,  whether  money  or  any  other  thing  capable  of 
delivery,  such  as  books,  papers,  title  deeds,  chattels  and  ^  per- 
sonal, property.  Lane  v.  Losee^  11  How.  360  ;  S.  C,  2  Abb.  129. 
As  a  general  rule,  if  it  appears  in  an  action  against  an  executor 
or  administrator,  for  a  distribution  of  the  estate  of  a  decedent, 
that  there  is  a  clear  balance  in  his  hands  uninvested  beyond  all 
just  claims  made  by  him  upon  the  fund,  such  balance  will  be 
directed  to  be  brought  into  court  and  invested  pending  the  suit. 
Hosack  V.  Rogers^  6  Paige,  415. 

And  this  order  may  be  made  notwithstanding  there  may  be 
debts  of  the  deceased  still  outstanding.  Morilock  v.  LeatheSy  2 
Mer.  491.  And  where  the  defendant  is  an  executor,  and  admits 
that  he  has  moneys  of  the  tq^tator  in  his  hands,  the  court  wiU 
order  it  paid  into  court,  although  the  executor  alleges  that  he 
has  loaned  such  money  upon  a  promissory  note  bearing  interest, 
on  the  ground  that  such  loan  is  an  improper  application  of  the 
fond.  Yigrass  v.  Binfield,  3  Madd.  62.  An  order  may  be 
granted  against  the  purchaser  of  an  estate,  requiring  him  to  pay 
the  purchase-money  into  court,  where  he  has  approved  of  the, 
title  and  is  in  possession  under  the  agreement.  Bradshaw  v. 
BradshaWy  2  Mer.  492  ;  Orutchley  v.  Jerningham^  id.  602. 

Section  3.  Application  for  order. 

a.  Who  may  apply.  The  motion  for  an  order  directing  a  deposit 
in  court  may  be  made  by  either  party.  It  is  usually  made  by 
the  plaintiff,  but  in  the  case  of  Merritt  v.  Thompson,  1  Abb.  223, 
10  How.  428,  the  defendant  made  the  application  for  an  order, 
and  was  allowed  to  deposit  in  court  funds  belonging  to  the 
plaintiff.  And  it  seems  that  in  eases  where  a  stranger  wishes  to 
deposit  money  into  court,  to  the  credit  of  either  party,  that  either 
pajrty  may  make  the  motion,  but,  of  course,  such  motion  cannot 
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be  made  by  a  stranger  to  the  action.    Francis  y.  Collier^  5 
Madd.  75  ;  Johnson  y.  Chippindall^  2  Sim.  65. 

b.  Motion^  where  arid  how  made.  The  motion  should  be 
made  to  the  court  at  special  term  on  the  usual  notice  of  eight 
days,  or  on  an  order  to  show  cause.  No  copies  of  papers  need  be 
served  with  the  notice,  for  the  motion  is  based  on  the  pleadings, 
or  pleadings  and  examination,  or  other  proceedings  in  the  cause 
showing  the  admission  of  the  defendant. 

Notice  of  motion  for  deposit. 

{Title  cf  cause.) 

Please  take  notice,  that,  on  the  pleadings  in  this  action,  the 
plaintiff  will  move  this  court  at  a  special  term  to  be  held  at  , 
on  the  day  of  ,  18    ,  at  the  ojpening  of  the  court  or  as 

soon  thereafter  *as  counsel  can  be  heard,  that  the  defendant  be 
required  to  deposit  with  the  court ;  the  same  being  admit- 

ted by  him  to  be  due  to  the  plaintiff  and  to  be  in  his  possession ; 
and  for  such  other  and  further  relief  as  may  be  just. 

{Date  and  address.)  ^  {Signature.) 

Section  4.  Form^  contents  and  service  of  order. 

a.  Form  and  contents  of  order.    The  order  should  show  that> 
on  the  pleading  or  examination  of  the  defendant,  it  was  admitted 
that  such  defendant  had  in  his  possession  or  under  his  control 
the  specified  property  which  is  thrf  subject  of  litigation  in  the 
action,  and  which  is  held  by  him  as  trustee  for  the  plaint^  (or 
which  belongs  or  is  due  to  the  plaintiff).    And  direct  the  defend- 
ant within  a  certain  time  after  the  service  of  the  order  to  deposit 
in  court  the  property  subject  to  the  further  direction  of  the 
court,  or  it  may  direct  the  property  to  be  delivered  to  the  plain- 
tiff.   The  order  should  clearly  state  what  disposition  is  to  be 
made  of  the  property,  whether  it  is  to  be  paid  into  court  or  to 
be  delivered  to  the  plaintiff,  and,  in  the  latter  case,  whether  the 
plaintiff  is  to  give  security  or  not,  and  as  to  the  amount  of  such 
security.    It  should  also  direct  within  what  time  the  delivery  or 
deposit  is  to  be  made.    If  the  order  be  for  money  to  be  paid  in, 
it  must  be  paid  to  the  county  treasurer  of  the  county  in  which 
the  action  is  triable,  pursuant  to  the  directions  of  the  81st  rule 
of  the  court.    But  if  it  be  for  property  or  other  thing  to  be 
brought  into  court  it  should  be  deposited  with  the  clerk  of  the 
county  where  the  action  is  triable. 
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Order  for  deposit  in  court 
{Title  of  cause.) 

On  reading  and  filing  notice  of  motion,  and  the  answer  ( or 
examination)  of  the  defendant,  whereby  he  ^dmits  that  the  snm 
( or  property )  hereinafter  mentioned  is  dne  ( or  belongs  to)  the 
plaintiff;  and  on  motion  of  O  P,  counsel  for  the  plamtiflf  and 
after  hearing  Q  R,  for  the  defendant  ( or  on  proof  of  due  service 
of  a  notice  of  this  motion  and  no  one  appearing )  in  opposition 
thereto       \ 

Ordered  :  That  the  defendant  pav  ( or  deliver )  to  the  clerk  of 
this  court  (or  to  the  treasurer  of  the  county  of  ,  or  to  th^ 

plaintiff  upon  his  giving  security,  etc.,  as  the  court  may  direct  )j 
within  days  after  the  service  of  this  order,  the  sum  of 

dollars  ( or  otherwise ),  subject  to  the  further  order  of  this  court. 

b.  Service  of  order.  The  order  should  be  entered  and  served 
the  same  as  other  orders,  but  it  must  be  served  personally  on 
the  defendant  to  bring  him  into  contempt. 

Section  5.  Obedience^  how  compelled. 

a.  By  aUachm&nt.  K  the  defendant  should  disobey  the  order, 
the  plaintiff  may  move  upon  proof  of  sucb  disobedience,  and  on 
due  notice  of  motion,  for  an  attachment  against  him  as  for  a  con- 
tempt. Or  he  may  obtain  and  serve  an  order  to  show  cause  why 
he  should  not  be  punished  for  the  conten^pt. 

&.  By  act  of  sheriff.  In  addition  to  the  above  punishment  as 
for  contempt,  the  court  may  make  an  order  requiring  the  sheriff 
to  take  the  money  or  property  and  deposit,,  deliver  or  convey  it 
in  conformity  with  the  directions  of  the  court. 

Section  6.  Appeal.  The  court  may  exercise  a  sound  discretion 
in  granting  or  refusing  the  order,  or  the  terms  upon  which  such 
order  is  granted,  but  an  appeal  may  be  taken  from  such  decision. 
Dusevherry  v.  Woodwardy  1  Abb.  443  ;  The  Artisan^  Bartk  v. 
Treadwelly  34  Barb.  653.  Upon  an  appeal,  the  general  term  will 
not  it  seems  review  the  decision  of  the  special  term  for  the 
exercise  of  merely  discretionary  powers.  Merritt  v.  Thompson^ 
1  Abb.  223;  3  E.  D.  Smith,  699;  10  How..42&  See.also^  The 
Artisans^  Barik  v.  TreadweU^  34  Barb.>  663.. 


CHAPTER  VII. 

TERMINATING  ACTIONS  WITHOUT  TRIAL. 

ARTICLE  L 

mSOONTIKUAliCE. 

Section  1.  When  plaintiff  will  be  allowed  to  discontinne^  as  of 
conrse. 

a.  Bqfore  trial  and  on  payTnerU  of  costs.  The  former  prac- 
tice, relating  to  the  discontinuance  of  actions,  still  remains  in  fall 
force  {AveriU  v.  Patter son^  10  N.  Y.  (6  Seld.)  600 ;  S.  C,  10 
How:  85)  no  material  changes  having  been  eflfected  in  it  by 
any  of  the  provisions  of  the  Code.  Seaboard  and  Roanoke 
R.  R.  Co.  V.  Ward,  1  Abb.  46  (49) ;  S.  C,  18  Barb.  695  (598). 
The  general  rule  is,  that  a  plaintiff  may  discontinue  his  action, 
as  a  matter  of  course,  on  payment  of  costs.  BedeU  v.  Powell^ 
13  Barb.  183.  And  this  he  may  do  in  any  action,  except  where, 
for  special  reasons,  it  would  be  unjust  to  the  defendant.  Cooke 
V.  Beach,  26  How.  356.  And  he  may  discontinue  before  triaL 
Keene  v.  La  Farge,  16  How.  377  ;  S.  C.,  1  Bosw.  671 ;  Alien  v. 
Walter,  10  Abb.  381,  note. 

ft.  In  legal  and  equitable  actions.  The  general  rule  above 
given,  in  reference  to  the  discontinuance  of  actions,  is  applicable 
alike  to  legal  and  equitable  actions  under  the  Code.  Cooke  v. 
Beach,  25  How.  356.  And  was  formerly  applicable  to  suits  in 
equity.  Cummins  v.  Bennett,  8  Paige,  79 ;  Sea  Ins.  Co.  v.  Day, 
9  id.  247 ;  Bishop  v.  Bishop,  7  Rob.  194. 

Section  2.  Effect  of  a  counter-claim  on  a  discontinuance. 

a.  Discontinuance  before  expiration  of  time  to  reply.  A 
counter-claim,  set  up  by  the  defendant,  does  not  affect  the  plain- 
tiff's  right  to  discontinue,  before  the  expiration  of  the  time  to 
reply.  Seaboard  and  Roanoke  R.  R.  Co.  v.  Ward,  18  Barb.  695 ; 
S.  C,  1  Abb.  46  ;  Oaksmith  v.  Sutherland,  1  Hilt.  2d6 ;  S.  C,  4 
Abb.  15 ;  PaciflcMail  Steamiship  Co.  v.  Leuling,  7  Abb.  N.  S.  37. 

b.  Discontinu/ince  after  expiration  of  time  to  reply.  Where 
the  plaintiff  has  allowed  the  time  for  replying  to  expire,  so 
that  the  counter-claim  stands  admitted,  it  will  be  necessary  for 
him  to  obtain  special  leave  of  the  court,  in  order  to  discontinue 
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the  action  ;  and,  in  such  case,  he  must  state  the  special  grounds 
upon  which  such  leave  is  asked  or  it  may  be  refused.  Cockle 
V.  Underwood,  1  Abb.  1 ;  S.  C,  3  Duer,  676  ;12N.  Y.  Leg.  Obs. 
233 ;  Yaimg  v.  Bush,  36  How.  240. 

c.  Where  Tiev)  action  on  counter-claim  would  he  hatred  by 
staivte  of  UmitcUdxms.  Where  a  new  action  on  the  counter- 
claim of  the  defendant  would  be  barred  by  the  statute  of  limita- 
tions, and  his  rights  thus  prejudiced,  the  plaintiff  will  not  be 
allowed  to  discontinue  his  action.  Van  Alen  v.  Schermerhorn, 
14  How.  287 ;  Rees  v.  Van  Patten,  13  id.  258 ;  Crockett  v.  Smith, 
14  Abb.  62. 

Section  3.  Discontinuance  as  a  matter  of  faTor. 

a.  After  trial.  Discontinuance  is  sometimes  granted  on 
motion,  as  a  special  favor  by  the  court,  after  a  special  verdict. 
Price  V.  Parker,  1  Salk.  178.  But  will  not  be  granted  for  the 
purpose  of  obtaining  fresh  proof  to  contradict  the  verdict.  Moe 
V.  Orayl  2  Wm.  Blacks.  815.  Discontinuance  after  a  general 
verdict  will  not  be  allowed  unless  by  consent  of  parties.  Price 
V.  Parker,  1  Salk.  178  ;  Ooodenough  v.  Beetles,  2  Cromp.  M.  & 
R.  240  ;  S.  C,  3  Dowl.  P.  C.  751 ;  Picabia  v.  Everard,  4  How. 
113;  S.  C,  2  Code  R.  69. 

b.  To  avoid  paymerd  of  costs.  To  obtain  an  order  for  discon- 
tinuance without  payment  of  costs,  the  application  should  be 
made  at  once,  after  information  of  the  facts  upon  which  the 
motion  to  discontinue  is  founded.  Otherwise,  costs  will  be 
imposed.  ^  John  v.  Hart,  16  How.  192 ;  Merritt  v.  Arden,  1 
Wend.  91 ;  Ludlow  v.  Hackett,  IS.tfohns.  252. 

Where  the  defense  of  infancy  is  set  up  by  one  of  several 
defendants,  the  plaintiff  may,  on  application  to  the  court,  dis- 
continue as  to  him  without  payment  of  costs.  Ouyler  v.  Coats, 
10  How.  141.  It  has  also  been  held  that  the  plaintiff  may  dis- 
continue without  costs,  as  against  a  defendant  who  has  not 
actually  appeared,  though  he  may  have  retained  an  attorney. 
ScTieack  v.  Fancher,  14  How.  95  ;  AveriU  v.  PaUerson,  10  N.  Y. 
(6  Seld.)  500 ;  S.  C,  10  How.  85.  The  question  of  costs,  in  such 
cases,  rests  very  much  in  the  discretion  of  the  court,  and  will  be 
allowed  or  disallowed,  as  the  court  may  deem  the  claim  just  or 
unjust.  In  actions  at  law  the  supreme  court  regards  itself  as 
endowed  with  equity  powers  over  the  questions  both  of  discon- 
tinuance and  costs.  De  Barante  v.  Deyerraand,  41  N.  Y.  (2 
Hand)  355  ;  S.  C,  40  How.  180. 

Vol.  n  —  76 
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So,  where  an  execator  or  administrator  has  by  mistake  com- 
menced a  wrong  action,  or  by  the  discovery  of  subsequent  facts 
has  ascertained  that  it  would  be  useless  to  proceed  in  the  action, 
he  will  be  permitted  to  discontinue  without  costs.  Arrumx  v. 
Sieiribrenner,  1  Paige,  82 ;  Banta  v.  MarcelluSy  2  Barb.  373 ; 
Si.  John  V.  Denison^  9  How.  343.  See  PenneU  v.  Wilson^  5 
R<»b.  661 ;  S.  C,  2  Abb.  N.  S.  466,  476.  And  where  a  necessary 
action  is  brought  in  good  faith  by  an  executor,  he  may  discon- 
tinue without  costs,  if  a  defense  is  discovered.  Fowler  t.  Starr ^ 
3  Denio,  164. 

Affidavit  on  ex  parte. applicoMon  for  discontintuince. 

{Title  of  cause.) 

( Venue) 

A  B,  plaintiff  in  the  above-entitled  action,  being  duly  sworn, 
says: 

I.  That  this  action  was  commenced  by  the  personal  'service  of 
a  summons  (and  complaint)  upon  the  above-named  defendant, 
on  the  day  of  ,  18    . 

II.  That  said  defendant  has  not  appeared  in  this  action. 

III.  That  the  deponent  desires  to  discontinue  this  action  with- 
out costs  to  either  party. 

(Jurat.)  {Siffnaiure.) 

Order  of  discontinu>an>ce  witTumt  costs. 

(Title  of  cause.) 

On  reading  and  filing  the^affidavit  of  A  B,  and  on  motion  of  C 
D,  counsel  for  the  plamtiff : 

Ordered  :  That  this  action  be,  and  the  same  hereby  is,  discon- 
tinued without  costs  to  either  party. 

(Date.)  (Signxdure  of  judge, ) 

The  plaintiff,  on  procuring  this  order,  should  at  once  enter  it 
with  the  clerk,  and  serve  a  certified  copy  of  the  same  upon  the 
defendant.    This  will  be  a  sufficient  notice  of  discontinuance. 

c.  After  commencemervt  of  new  trial.  Where  a  defendant 
pleads  as  a  defense,  in  a  new  trial,  the  pendency  of  a  former 
action  for  the  same  cause,  the  plaintiff  may  discontinue  such 
former  action  and  thus  defeat  the  answer  in  the  new  action. 
Averill  v.  Patterson,  10  N.  Y.  (6  Seld.)  600  ;  S.  C,  10  How.  85  ; 
Marston  v.  Lawrence^  1  Johns.  Cas.  397;  O'^Bevrns  v.  Lloyd^  1 
Sweeny,  19  ;  S.  C,  6  Abb.  N.  S.  387.  To  be  effectual,  however, 
the  plaintiff  must  discontinue  the  former  suit  before  the  issue  is 
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perfected  and  the  cause  noticed  for  trial  in  the  new  action. 
Swart  V.  Borst^  17  How.  69.  And,  it  seems,  such  discontinuance 
will  be  granted  only  on  payment  of  costs  in  both  actions  up  to 
that  time.    Bedell  v.  Powell^  13  Barb.  183. 

d.  Where  an  order  Juis  been  made  in  the  oMion  charging 
plaintiff  with  a  duty.  A  plaintiff  will  not  be  allowed  to  dis- 
continue an  action,  on  payment  of  costs,  where  he  has  failed  to 
comply  with  an  order  of  the  court  made  during  the  pendency  of 
the  action.    Leslie  v.  Leslie^  10  Abb.  K  S.  64. 

Section  4.  Who  may  discontinue. 

a.  Sole  plaintiff.  In  general,  a  sole  plaintiff  may  discontinue 
in  any  action  where  a  discontinuance  is  allowed,  and  an  attorney, 
under  his  general  authority,  may  discontinue  a  suit.  Barrett  v. 
Third  Avenue  R.  M.  Co.,  45  N.  Y.  (6  Hand)  628  (635) ;  QaiUard 
V.  Smart,  6  Cow.  385.  See  Quinn  v.  Lloyd^  7  Rob.  538 ;  S.  C, 
36  How.  378 ;  5  Abb.  N.  S.  281. 

ft.  One  of  seoeral  co-plaintiffs.  One  of  several  co-plaintiffs 
cannot  discontinue,  separately,  without  the  consent  of  the  others 
{Perry  v.  Tynen^  22  Barb.  137),  such  an  act  requiring  the  united 
judgment  and  discretion  of  all.  lb.  See  Board  of  Excise  v. 
Sackrider,  35  N.  Y.  (8  Tiff.)  154  (158). 

c.  In  other  cases.  An  action  commenced  by  any  person,  as  a 
public  oflBcer,  cannot  be  discontinued  by  him  after  his  oflBce  has 
been  yielded  up  to  a  successor.     Wright  v.  Smith,  13  Barb.  414. 

Section  5.  Proceedings  to  objtain  discontinnance. 

a.  Must  he  on  application  to  court.  Discontinuance  in  ordin- 
ary cases,  under  the  former  practice  at  law,  could  be  had,  by 
entering  a  rule  to  that  effect  in  the  common -rule  book,  without 
an  actual  application  to  the  court  1  Burr.  Pr.  383.  The  disuse 
of  the  common-rule  books,  under  the  present  practice,  renders 
it  necessary  to  obtain  the  permission  of  the  court  to*  enter  an 
order  of  discontinuance,  but  this  will  be  granted  in  all  cases 
where,  previous  to  the  Code,  the  party  would  have  been  entitled 
to  enter  an  oi'der  of  discontinuance  as  a  matter  of  course. 
Bishop  V.  Bishop,  7  Rob.  194.  And  the  order  may  be  ei^tered 
in  such  cases,  it  seems,  without  notice.  Seaboard  and  Roanoke 
R.  R.  Co.  V.  Ward,  18  Barb.  595 ;  S.  C,  1  Abb.  46 ;  Cooke  v. 
Beach,  25  How.  356. 

Leave  to  discontinue  will  not  be  granted  merely  mt  notice.  A 
rule  or  order  of  the  court  entered  with  the  clerk  is  indispensable 
in  all  cases  for  such  purpose.    Averill  v.  Pattersoriy  10  N.  Y. 
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(6  Seld.)  600 ;  S.  C,  10  How.  85.  See  JFerry  v.  Bank  of  Central 
New  TorJc^  9  Abb.  100.  The  consent  of  the  defendant  to  discon- 
tinue, obtained  by  the  plaintiff's  attorney,  is  not  sufficient  to 
effect  a  discontinuance,  without  the  entry  of  an  order  and  notice 
to  the  defendant's  attorney.  Pilger  v.  QoUy  21  How.  166 ;  S.  C, 
l»Abb.  244. 

h.  Application^  when  on  motion.  In  cases  other  than  those 
where  the  order  to  discontinue  is  entered  as  a  matter  of  course, 
application  to  the  court  must  be  made  upon  the  usual  notice. 
This  rule  is  applicable  where  the  plaintiff  desires  to  discon- 
tinue without  the  payment  of  costs  or  after  trial,  etc.  FifidA  v. 
Brown^  2  Cow.  603 ;  Cummins  v.  Bennett,  8  Paige,  79,  81 ; 
PehneU  v.  Wilsony  6  Bob.  661 ;  S.  C,  2  Abb.  N.  S.  466,  476. 

c.  Moving  papers.  No  papers  are  necessary  on  an  application 
to  discontinue  on  payment  of  costs,  before  trial,  as  the  order  will 
be  granted  as  matter  of  course,  unless  special  objections  be  made 
by  the  adverse  party  ;  but  when  the  plaintiff  desires  to  discon- 
tinue without  costs,  or  after  trial,  application  should  be  made 
upon  affidavits,  clearly  showing  upon  what  grounds  the  ispecial 
favor  of  the  court  is  asked.    Mfield  v.  Brown,  2  Cow.  603. 

Notice  of  discontinuance. 
(  Title  of  cause. ) 

Take  notice,  that  the  plaintiff  hereby  discontinues  the  above- 
entitled  action,  and  offers  to  pay  the  defendant's  costs  thereof. 
{Date.)  •  {Signcdure.) 

( Address. ) 

This  notice  should  be  served  upon  the  defendant  or  his  attor- 
ney, and  full  payment  made  of  such  costs  as  have  already 
accrued.  Upon  serving  the  notice  the  plaintiff  should,  if  pos- 
sible, obtain  the  written  consent  of  the  defendant  to  a  discontin- 
uance without  costs. 

This  consent  may  be  in  the  following  form  : 

Consent  to  a  discontinuance. 
(  TUU  of  cause. ) 

The  defendant's  costs  in  this  suit  having  been  duly  paid,  I 
hereby  consent  to  the  discontinuance  of  this  suit  without  rurther 
costs. 

( Date. )    •  ( Signature. ) 

Upon  the  consent  so  obtained,  the  plaintiff  may  obtain  an 
order,  as  of  course,  dismissing  the  action. 
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Order  upon  consent. 
( Title  of  cate^e.) 

On  reading  and  filing  consent  in  this  cause,  and  on  motion  of 
E  F,  counsel  for  the  plaintiff : 

Ordered  :  That  this  suit  be  and  hereby  is  discontinued,  with- 
out costs  to  either  party.      ^ 

This  order  should  be  entered  with  the  clerk  and  served  upon 
the  defendant  or  his  attorney. 

If  the  defendant  withholds  his  consent  to  a  discontinuance,  the 
plaintiff  should  apply  to  the  court  for  an  order  discontinuing 
the  action.  The  application  should  be  upon  the  usual  notice 
and  should  be  based  upon  the  pleadings  and  affidavits. 

Notice  of  motion. 

{Title  of  cause.) 

Take  notice^  that,  on  the  pleadings  in  this  action  and  on  the 
affidavit,  a  copy  of  which  is  hereunto  annexed,  I  shall  move  the 
court  at  a  special  term  to  be  held  at  ,  on  the  day  of 

,18  ,  at  the  opening  of  the  court,  or  as  soon  thereafter  as 
counsel  can  be  heard,  that  the  plaintiff  be  at  liberty  to  discon- 
tinue this  action,  and  that  (on  payment  by  him  of  all  costs  justly 
due  to  the  defendant,  if  the  Under  of  costs  has  been  reused) 
the  same  be  discontinued,  and  the  complaint  in  this  action  dis- 
missed accordingly,  and  for  such  other  and  further  relief  as  may 
be  just. 

{Daie.)  {Signature.) 

(Address.) 

Affidavit  of  tender  qf  costs. 

{Title  of  cattle.) 

{ Venue.) 

E  P,  attorney  for  the  plaintiff,  being  duly  sworn,  says : 

I.  That  this  action  was  commenced  bv  the  personal  service  of 

a  summons  and  complaint  upon  the  defendant  on  the  day 

of  ,  18     . 

IT.  That  {state  condition  qf  the  action  and  what  proceedings 

have  been  had  therein). 

III.  That,  on  the  ,  day  of  "^  last,  the  plaintiff  served 
upon  the  defendant  a  notice  of  discontinuance  and  tendered  him 

dollars  as  his  costs  in  this  action;  that  the  defendant 
refused  to  receive  the  costs  so  tendered. 

IV.  That  the  plaintiff  desires  to  discontinue  this  action,  and  is 
ready  and  willing  to  pay  all  costs  justly  due  to  the  defendant. 

{Jurat.)  iSignature.) 
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Order  of  discoTdinuarice. 
{Title  of  cUuse.)  {Caption.) 

On  reading  and  filing  the  affidavit  of  E  F,  and  on  the  plead- 
ings in  this  action,  on  motion  of  E  F,  counsel  for  the  plaintiff, 
after  hearing  G  H,  counsel  for  the  defendant  (  or  on  proof  of  the 
service  of  the  notice  of  this  motion,  no  one  appearing)  in  opposi- 
tion: 

Obdebed  :  That  this  action  be  discontinued  upon  payment  of 
defendant' s  costs  to  be  taxed. 

d.  Stay  of  proceedings.  An  order  to  discontinue  cannot  be 
obtained  during  the  pendency  of  a  rule  staying  the  plaintiff's 
proceedings  in  the  action.  Murray  v.  Silver,  1  C.  B.  638 ;  S.  C, 
1  New.  Pr.  Cas.  266. 

Section  6.  Order  of  discontinnance. 

a.  Form  and  contents  of  order.  The  order  of  discontinuance 
should  contain  the  date  of  entry ;  the  title  of  the  cause  to  be 
discontinued,  with  the  name  of  the  plaintiff's  attorney  appended ; 
and  should  state  whether  or  not  the  case  be  discontinued  with 
or  without  payment  of  costs.    ' 

&.  Entryy  and  service  of.  Notice  of  discontinuance  should,  in 
all  cases,  be  served  upon  the  opposite  party,  but  no  particular 
form  of  notice  is  required.  It  is  always  advisable,  on  service  of 
such  notice,  to  obtain  the  consent  of  the  adverse  party  to  dismiss 
the  complaint  without  costs,  and  to  obtain  and  enter  the  usual 
order  thereon. 

c.  When  without  effect.  An  order  of  discontinuance  has  no 
effect  till  service  upon  the  defendant's  attorney,  and  until  such 
service  he  may  proceed  in  the  suit,  and  will  be  entitled  to  costs 
upon  any  proceedings  taken  by  him,  subsequent  to  the  actual 
granting  of  the  order.    HaU  v.  Linda,  8  Abb.  341. 

When  the  order  granted  ,is  conditioned  tipon  the  payment  of 
costs,  or  the  defendant  has  appeared  in  the  action,  notice  of 
discontinuance  will  be  inoperative,  until'  all  costs  of  the  action 
are  paid  to  the  defendant.  Pignolet  v.  Daveau,  2  Hilt.  684 ; 
Averill  v.  Patterson,  10  N.  Y.  (6  Seld.)  600  ;  Morrison  v.  Idc,  4 
How.  304  ;  S.  C,  3  Code  R.  27 ;  James  v.  Delevan,  7  Wend.  611 ; 
McKenster  v.  Van  Zandt,  1  Wend.  13. 

Section  7.  Proceedings  on  discontinuance. 

a.  Entry  of  judgment  for  costs.  The  defendant  cannot  enter 
a  judgment  for  his  costs,  in  case  of  their  non-payment  by  the 
plaintiff.  Hicks  v.  Brennan,  10  Abb  304  ;  Burnett  v.  Bdrkness, 
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4  How.  168  ;  S.  C,  2  Code  R.  100 ;  Huntington  v.  ForJcson,  7  Hill, 
195.  But  he  may  make  application  to  the  court  to  enforce  the 
payment ;  or,  if  not  paid  after  a  demand,  he  may  consider  the 
action  as  still  in  court,  and  may  plead  its  pendency  as  a  defense 
in  a  subsequent  action,  or  apply  to  the  court  to  stay  proceedings 
in  the  second  suit,  until  the  costs  in  the  first  are  paid.  James  y. 
Delevan,  7  Wend.  611 ;  Saxton  y.  Stowelly  11  Paige,  526  ;  Bishop 
v.  Bishop^  7  Rob.  194.  Upon  discontinuance  in  an  action  for 
chattels,  where  the  plaintiff  has  obtained  possession  of  the  goods, 
under  a  requisition  upon  the  sheriff,  the  defendant  is  entitled  to 
judgment  for  a  return  of  the  goods  so  obtained,  as  in  case  of 
verdict  in  his  favor.  2  R.  S.  581  (549),  §  53 ;  Sedbrook  and  Moan- 
oJce  M.  R.  Co.  V.  Ward,  18  Barb.  595 ;  S.  a,  1  Abb.  46.  And  so, 
upon  discontinuance  of  an  action  against  a  foreign  corporation ; 
if  property  have  been  attached  it  must  be  surrendered  to  the 
defendant.    2  R.  S.  461  (481),  §  25. 

h.  Vacating  provisional  remedy.  The  discontinuance  of  an 
action  has  the  effect  to  vacate  a  provisional  remedy  granted 
therein.  And  hence,  a  motion  to  that  effect  i^  unnecessary  and 
will  not  be  entertained  by  the  court.  Hope  v.  Acker,  7  Abb.  308. 

Section  8.  Effect  of  discontinuance*  The  effect  of  a  discon- 
tinuance is  to  terminate  the  action  for  all  purposes.  Hope  v. 
Acker,  7  Abb.  308.  And  is  a  final  determination  of  the  rights 
of  the  parties  within  section  245  of  the  Code.  Crockett  v.  Smithy 
14  Abb.  62.  It  does  not,  however,  operate  as  a  bar  to  a  new 
action  for  the  same  cause.    Marl  v.  Campbell,  14  How.  330. 


ARTICLE  11. 

DISlflSSAL  OF  COMPLAINT  FOR  WANT  OF  PBOGBESS  IN  THE  AOTION. 

Section  1.  In  general. 

a.  Oeneral  authority  for  dismissal  of  complaint.  The  gen- 
eral authority  to  dismiss  a  complaint  for  want  of  progress  in  the 
action  is  conferred  by  the  Code,  which  provides,  that  'Hhe  court 
may  dismiss  the  complaint  with  costs  in  favor  of  one  or  more 
defendants,  in  case  of  unreasonable  neglect  on  the  part  of  the 
plaintiff  to  serve  the  summons  on  other  defendants,  or  to  proceed 
in  the  cause  against  the  defendant  or  defendants  served."  Code, 
§  274.  The  authority  thus  given  is  substantially  a  continuation 
of  the  former  practice  in  chancery  which  allowed  the  dismissal 
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of  a  bill,  for  want  of  prosecution,  on  application  of  Buch  of  the 
defendants  as  had  perfected  their  answers. 

b.  Proceedings^  a  suhstUvie  fc/r  jvdgmerUy  as  in  ccbse  of  Twn- 
suit  The  dismissal  of  a  complaint,  under  the  provisions  of  the 
Code  above  noticed,  in  an  action  at  law,  has  the  same  effect  as  a 
judgment,  as  in  case  of  nonsuit  had  under  the  former  practice, 
and  the  proceedings  in  the  former  may  be  regarded  as  a  substi- 
tute for  the  latter  in  present  practice  under  the  Code.  Harrison 
V.  Wood,  2  Duer,  50 ;  CoU  v.  Bland,  22  How.  2 ;  S.  C,  33  Barb. 
357;  12  Abb;  462.  See  Mechanics*  Banking  Association  v. 
Mariposa  Co.,  7  Rob.  225;  People  v.  Smithy  61  Barb.  360; 
Wheeler  v.  RuQkrrian,  7  Rob.  447 ;  S.  C,  36  How.  3^0. 

Section  2.  What  is  an  unreasonable  neglect  to  proceed. 

a.  Neglect  to  serve  defendants  named  in  complaint  with  sum- 
mons. A  neglect  to  serve  the  summons  on  other  defendants 
named  in  the  complaint  is  a  neglect  to  proceed  within  the  pro- 
visions of  the  Code,  section  274.  But  several  defendants  may  be 
named  in  the  summons,  some  of  whom  are  omitted  in  the  com- 
plaint, and,  in  such  case,  the  defendants  served  cannot  move  to 
dismiss  the  complaint  for  neglect  to  proceed  in  the  cause,  on  the 
ground  that  other  defendants,  not  named  in  the  complaint,  were 
not  served  with  summons,  though  named  therein.  Travis  v. 
Tobias,  7  How.  90.  See  Robinson  v.  Frost,  14  Barb.  636.  And 
it  does  not  lie  with  a  defendant  served,  and  who  is  severally 
liable  to  the  extent  of  all  the  damages  claimed  in  an  action  with- 
out the  right  of  contribution  from  the  other  defendants,  to  object 
that  the  summons  has  not  been  served  upon  them.  McKenzie 
V.  Hackstaff,  2  E.  D.  Smith,  76  ;  but,  when  the  defendants  are 
jointly  liable,  the  defendants  served  may  move  for  dismissal  on 
these  grounds.    Kimherly  v.  Parker,  34  How.  276. 

One  of  several  defendants,  who  has  been  served  with  neither 
summons  or  complaint,  cannot  voluntarily  appear  and  move  to 
dismiss  the  complaint  under  section  274  where  his  righta  are  not 
affected.  Tracy  v.  Reynolds,  7  How.  327.  But,  if  the  defend- 
ant not  served  has  some  right  to  protect,  rendering  his  appear- 
ance in  the  action  necessary,  he  may  come  in  for  that  purpose, 
lb. ;  Georgia  Lumber  Co.  v.  Bissell,  9  Paige,  226 ;  Waffle  v. 
Yandefheyden,  8  Paige,  46. 

b.  Failure  of  plaintiff  to  bring  cause  to  trial.  The  21st  rule 
of  the  supreme  court,  adopted  in  August,  1862,  provided: 
"Whenever  an  issue  of  fact  shall  have  been  joined  in  any 
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action,  and  the  pl^^intiff  therein  shall  fail  to  bring  the  same 
to  trial  according  to  the  course  and  practice  of  the  court, 
the  defendant  may  move  for  the  dismissal  of  the  complaint, 
with  costs."  This  rule  was  repealed  in  August,  1854,  and 
re-adopted  in  August,  1858,  as  rule  27,  and  continued  in 
force  till  February,  1871,  when  it  was  again  repealed.  While 
in  force,  the  correct  rule  of  practice  under  it  was  held  to  be  that^ 
to  entitle  a  defendant  to  move  for  a  dismissal  of  the  complaint, 
lie  was  not  bound  himself  to  notice  the  cause  for  trial,  but  might 
make  the  motion  in  all  cases  where  the  plaintiff  had  neglected  to 
bring  the  cause  to  trial  according  to  the  course  and  practice  of 
the  court.  Moy  v.  Thompson^  1  Duer,  636.  And  this  same  rule 
was  approved  in  later  cases  {Bowles  v.  Van  Horne^  11  Abb.  84 ; 
S.  C,  19  How.  346 ;  Carter  v.  ClarJc^  2  Sweeny,  189)  where  it  was 
held  that  the  fact  of  the  ability  of  the  defendant  to  notice  the 
cause  himself  and  put  it  on  the  calendar  did  not  preclude  him 
from  making  the  motion  to  dismiss  the  complaint.  A  few  words 
further,  in  review  of  the  practice,  may  be  of  service.  Before  the 
Code,  in  most  common-law  actions,  the  plaintiff  alone  was  author- 
ized to  notice  the  cause  and  bring  it  to  trial.  If  he  neglected  to 
do  this  according  to  the  rules  and  practice  of  the  court,  judgment 
as  in  case  of  nonsuit  might  be  given  against  him,  although  the 
court  had  power  to  extend  the  time  for  trial  upon  just  terms. 
2  R.  S.  423  (441),  §  81. 

In  actions  of  replevin  either  party  might  notice  the  cause  for 
trial.  2  R.  S.  630  (548),  §  46.  And  if  neither  party  noticed  it,  the 
defendant  might  move  for  judgment  as  in  case  of  nonsuit.  lb.; 
WiUiams  v.  BlameU^  4  Hill,  27.  If  the  plaintiff  noticed  the 
cause  but  did  not  try  it,  no  judgment  as  of  nonsuit  was  given, 
though  costs  were  given  to  the  defendant.  PoUz  v.  Curtis^  9 
Wend.  497 ;  S.  C,  better  reported,  18  id.  619,  in  a  note  to  Pot- 
ter  V.  Lewis. 

It  will  be  seen  that  the  defendant  was  entitled  to  notice  a 
replevin  action  for  trial  if  he  chose ;  but  he  was  not  compelled 
to  do  so,  and  his  omission  to  give  notice  of  trial  did  not  prevent 
him  from  moving  for  judginent  as  in  case  of  nonsuit,  where 
neither  party  noticed  the  cause  for  trial.  And  it  is  diflBcult  to 
see  why  the  provisions  of  the  Code  should  not  receive  a  construc- 
tion similar  to  the  Revised  Statutes  cited.  The  Code  (§§  256,  258), 
authorizes  either  party  to  notice  actions  for  trial ;  and  section  274 

gives  the  court  power  to  disn^iss  the  complaint  when  the  plaintiff 
Vol.  II.— 77 
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unreasonably  neglects  to  proceed  in  the  cause.  The  mere  fact, 
that  the  statute  authorized  a  defendant  to  notice  a  replevin  suit 
for  trial,  did  not  prevent  him  from  moving  for  judgment  as  in 
case  of  nonsuit. 

Under  the  present  practice,  the  defendant  may  notice  any 
action  for  trial,  and,  by  the  settled  rule  of  construction,  he  may 
move  for  the  dismissal  of  the  complaint  if  the  plaintiff  unreason- 
ably neglects  to  proceed  in  the  cause.  Two  special  term  cases 
have  laid  down  a  different  rule.  In  Moeller  v.  Bailey^  14  How. 
369,  it  is  said  that  the  present  practice  is  like  the  former  chanceiy 
practice,  and  that  the  defendant  ought  to  notice  and  move  the 
cause.  In  Schroeder  v.  Kohlenbach,  6  Abb.  66,  the  court  states, 
that  the  defendant  could  not  formerly  move  for  judgment  as  in 
case  of  nonsuit,  because  the  plaintiff  did  not  proceed  to  trial 
pursuant  to  his  notice.  But  the  important  fkct  that  such  a 
motion  m}ght  be  made  where  neither  party  noticed  the  cause 
seems  to  have  been  entirely  overlooked.  See  2  R.  S.  530  (648), 
§  46 ;  WilliaTns  v.  BlauveU,  4  Hill,  27. 

To  give  full  effect  to  the  provisions  of  the  Code  (§§256, 
268,  274),  the  construction  will  be  to  permit  the  defendant  to 
notice  the  cause  for  trial  if  he  so  elects,  and  if  he  does  not  wish 
to  notice  it,  then  he  may  move  to  dismiss  the  complaint,  if  the 
plaintiff  unreasonably  neglects  to  proceed  in  the  cause.  To  hold 
that  the  defendant's  only  course  is  to  notice  the  cause  himself,  is 
to  ignore  or  repudiate  section  274,  which  gives  the  motion  as  a 
means  of  punishing  the  plaintiff^ s  neglect,  and  as  a  discretion- 
ary power  in  the  hands  of  the  court.  A  single  illustration  will 
show  the  importance  of  giving  full  effect  to  section  274.  Suppose 
an  irresponsible  plaintiff  to  bring  a  vexatious  action,  which  he 
is  willing  to  leave  unnoticed  for  trial  until  some  time  when,  by 
surprise  or  other .  means,  the  cause  must  be  tried  when  the 
defendant  is  unprepared,  or  his  evidence  once  existent  is  lost 
The  defendant  may  notice  the  cause,  it  is  true  ;  but,  if  he  does 
BO,  the  expense  of  subpoenaing  a  large  njimber  of  witnesses  will 
be  very  considerable,  and  this  may  have  to  be  done  for  several 
terms  before  the  cause  is  reached ;  and,  when  that  result  has 
been  attained,  the  plaintiff  may  abandon  the  case,  leaving  the 
defendant  to  lose  his  witnesses'  fees,  the  expenses  of  employing 
counsel  and  of  attending  court.  To  avoid  this  trouble,  and  to 
save  this  expense,  the  Code  gives  the  court  power  to  dismiss  an 
action  which  has  no  merits,  and  which  the  plaintiff  intentionally 
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neglects  to  bring  to  trial,  and  a  liberal  exercise  of  the  power  will 
subserve  the  cause  of  justice.  No  other  power  possessed  by  the 
court  is  better  calculated  to  expedite  the  trial  of  causes,  and  to 
excite  due  diligence  in  all  the  proceedings  in  the  cause.  The 
rule  of  court  which  has  been  cited  did  not  add  any  thing  to  the 
power  of  the  court,  as  it  exists  under  section  274  of  the  Code, 
and,  therefore,  the  decisions  ought  to  have  been  the  same, 
whether  the  rule  existed  or  not. 

c.  Failure  to  bring  in  representatives  of  deceased  dtfendant. 
Failure  to  bring  in  the  representatives  of  a  deceased  defendant, 
when  necessary  to  be  brought  in,  is  suflBicient  ground  for  a  motion 
to  dismiss  the  complaint.  A  reasonable  time,  however,  will  be 
allowed  by  the  court  for  the  plaintiflF  to  bring  them  in.  Chap- 
man V.  Foster,  15  How.  241.  Where  the  representatives  of  a 
deceased  plaintiff  fail  to  revive  the  action,  the  defendant  is 
entitled  to  adopt  the  same  course  of  proceeding,  as  on  failure  of 
plaintiff  to  bring  in  representatives  of  deceased  defendant.  Wil- 
Harmon  v.  Moore,  5  Sandf.  649.  On  motion  for  an  order  dis- 
missing the  complaint,  for  want  of  prosecution,  an  answer  that 
the  plaintiff  was  dead,  and  had  no  personal  representative  in  this 
State,  but  that  his  attorney  hoped  to  get  one  appointed,  was  held 
insufficient.    Oravford  v.  Whitehead,  1  Code  R.  N.  S.  346. 

d.  Failure  to  file  security  for  costs.  The  defendant  may 
move  to  dismiss  the  complaint  for  want  of  progress  in  the  action, 
where  the  plaintiff,  being  ordered  to  file  security  for  costs,  neglects 
to  do  so,  within  the  time  prescribed  by  the  order,  notwithstand- 
ing his  proceedings  in  the  action  are  stayed  by  order  of  the  court. 
Boyce  v.  Bates,  8  How.  496  ;  Olover  v.  Cuming,  12  Wend.  296  ; 
Hirtjds  V.  Douglass,  19  Abb.  11 ;  S.  C,  29  How.  379. 

Section  3.  What  is  an  excusable  neglect  to  proceed. 

a.  When  the  delay  results  from  the  act  qf  the  court.  When 
the  delay  on  the  part  of  the  plaintiff  results  from  an  act  of  the 
court,  his  neglect  to  proceed  in  the  trial  will  be  excused.  Thus, 
if  the  parties  agree  to  set  down  the  cause  for  trial,  on  a  specified 
day,  and  the  circuit  adjourns  before  that  day,  the  defendant  can- 
hot  move  to  dismiss  the  complaint  for  want  of  trial  at  that  cir- 
cuit, even  though  it  should  appear  that  the  plaintiff  might  have 
tried  the  cause  before  the  agreement  was'  entered  into,  such  an 
objection  being  waived  by  the  agreement.  FuZler  v.  Sweet,  9 
How.  74.  If,  however,  the  agreement  b^  made  for  the  plaintiff's 
accommodation,  the  defendant  will  still  be  entitled  t)Q  h^s  piotion 
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to  dismiss  the  complaint,  in  case  of  failure  to  reach  the  cause 
before  adjournment.    Boot  v. ,  4  Hill,  38. 

Where  the  trial  of  a  cause  is  suspended  by  the  court,  the  com- 
plaint will  not  be  dismissed.  Hart  v.  Hildreth^  2  Cow.  611 ; 
HenJcin  v.  Ouerss,  12  East,  247 ;  S.  C,  2  Camp.  408.  >f  or  where, 
the  plaintiff  having  challenged  the  array,  and  the  judge  having 
erroneously  overruled  the  challenge,  the  plaintiff  refused  to  pro- 
ceed with  the  trial.  Oardner  v.  Twmer^  9  Johns.  260.  Nor  will 
the  complaint  be  dismissed  where,  on  the  cause  being  called,  the 
plaintiff  being  ready,  and  the  defendant  absent,  the  judge 
ordered  the  cause  to  be  passed  without  prejudice  to  the  former, 
and  it  was  not  again  called.    Pier  v.  Page^  1  How.  40. 

5.  WTien  tlie  delay  resvZts  from  the  act  of  the  dtfendant. 
When  the  neglect  to  proceed  results  from  the  act  of  the  defend- 
ant, as  where  he  secretes  a  witness  (CbZe  v.  Wrighiy  1  How.  132; 
Smith  V.  OrateVy  1  Wend.  77),  or  makes  frequent  promises  to 
settle,  the  complaint  will  not  be  dismissed. 

c.  When  the  delay  arises  from  stipvZaMons  of  the  aMom&ys, 
When  the  delay  arises  from  an  agreement  entered  into  between 
the  parties,  or  their  attorneys,  which  prevents  the  plaintiff  from 
proceeding,  a  motion  to  dismiss  the  complaint  for  neglect  to 
proceed  will  not  be  entertained.  Thus  an  agreement  between 
the  parties  as  to  the  settlement  of  the  cause  was  held  to  be  con- 
clusive against  the  motion  to  dismiss.  Harris  v.  Ensign^  1 
How.  103.  And  so,  where  the  agreement  was  between  the 
opposite  attorneys  {Brovm  v.  Vedder^  2  HoW.  71),  and  where  the 
agreement  between  the  attorneys  was  disavowed  by  the  defendant, 
the  motion  was  denied.  Stinnard  v.  The  N.  T.Pire  Irisurance 
Company y  1  How.  169.  The  motion  was  also  denied  where,  by 
agreement  of  counsel,  the  trial  was  set  down  for  a  later  day  on 
the  circuit,  and  the  court  adjourned  sine  die  before  that  day  had 
been  reached.  JSkMer  v.  Sweety  9  How,  74.  And  where  the 
cause  was  submitted  to  arbitration  before  the  circuit  {Bradt  v. 
Way^  2  Caines,  96) ;  also,  where  the  parties  entered  into  a  verbal 
agreement  to  submit  the  cause  to  arbitration  before  the  circuit 
Hall  V.  Miller,  1  How.  184. 

d.  Where  the  time  for  putting  in  an  amended  answer  has  not 
eccpired.  Where  the  time  for  putting  in  an  amended  answer  has 
not  expired,  no  advantage  can  be  taken  of  the  plaintiff's  delay 
to  notice  the  c^use  for  trial,  as  such  notice  need  not  be  given 
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until  the  defendant's  time  for  amending  has  elapsed.  Cusson  y. 
Whalon^  5  How.  302  ;  Washburn  v.  Iferrick,  4  id.  15. 

Seetion  4.  Proceedings  to  obtain  order  of  dismissal. 

a.  Motion^  where  made.  The  motion  for  an  order  of  dismissal 
is  in  all  cases  to  be  made  at  special  term,  except  in  the  city  of 
New  York,  where  it  may  be  made  at  chambers. 

Where  a  summons  is  served,  stating  that  the  complaint  will  be 
filed  in  the  clerk's  oflBice  of  a  certain  county,  a  motion  for  judg- 
ment, in  favor  of  the  defendant,  for  not  serving  a  copy  of  the  com- 
plaint, must  be  made  in  that  district  or  in  another  district,  in  a 
county  adjoining  the  one  in  which  it  is  stated  that  the  complaint 
will  be  filed.  Johnston  v.  Bryan^  5  How.  356  ;  S.  C,  1  Code  E. 
N.  S.  46. 

■ 

6.  Who  may  mote.  One  of  several  defendants  may  move  to 
dismiss  as  against  himself,  even  though  the  others  may  not  have 
answered.  Hoyt  v.  Loomis^  1  Code  R.  128 ;  Ward  v.  Dewey^ 
12  How.  193.  And  this  rule  was  the  same  under  the  former 
practice.    Baiters  v.  Pruyn,  15  Abb.  224. 

0.  Wh^en  to  move.  A  motion  to  dismiss  the  complaint,  because 
of  neglect  to  bring  the  cause  to  trial,  at  a  circuit  at  which  it  could 
have  been  tried,  may  be  made  at  any  time  before  the  next  general 
term  in  that  judicial  district.  Anonymous^  9  Wend.  461.  But 
the  defendant  must  make  the  motion  promptly  and  not  allow  a 
circuit  to  intervene  before  doing  so.  Cftampion  v.  Webster^  16 
Abb.  4.  Where  no  special  term  intervenes  between  the  circuit 
and  the  next  general  term,  he  may  move  at  any  special  term 
before  the  second  ensuing  general  term.  Lyon  v.  JSoffman^  10 
Wend.  576.  After  the  commencement  of  a  circuit,  at  which  a 
cause  ought  to  have  been  but  was  not  noticed,  the  motion  to 
dismiss  may  be  made  {Griffith  v.  Mill^^  7  Wend.  514  ;  Latham 
V.  WincheU^  1  id.  281)  but  cannot  be  made  before  the  commence- 
ment of  the  circuit  on  such  ground.  Jackson  v.  Vroman^  6 
Cow.  392. 

Notice  qf  motion. 

( Tide  of  cause.) 

Ihke  notice,  that  on  affidavits,  of  which  copies  are  hereto 
annexed,  the  undersigned  will  move  the  court,  at  a  special  term 
to  be  held  at  ,  on  the       day  of  ,  18    ,  at       o'clock 

in  the  noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  that 
the  plaintiflT's  complaint  in  this  action  be  dismissed  (as  against 
the  defendant  Y  Z)  with  costs,  in  favor  of  the  said  defendant ; 
and  that  judgment  of  dismissal  of  the  action  be  entered  accord- 
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ingly,  with  costs ;  and  that  the  plaintiff  may  be  ordered  to  pay 
the  costs  of  this  motion,  and  for  such  other  or  further  relief  as 
may  be  just. 

{Date  and  address.)  {Siffnature.) 

d.  Affidamt  The  motion  must  be  made  upon  affidavit,  which 
should  clearly  state  all  the  facts  constituting  the  grounds  of  the 
motion.  On  a  motion,  founded  on  neglect  of  the  plaintiff  to 
bring  on  the  cause,  at  a  circuit,  at  which  it  might  have  been  tried, 
the  affidavit  must  show  there  has  been  such  a  circuit,  as  the  court 
will  not  take  judicial  notice  of  the  fact.  Anonymous^  6  Cow. 
388 ;  Johnston  v.  Davis,  1  How.  239 ;  Oriffith  v.  Miller,  7  Wend. 
614.  The  affidavit  should  also  state  where  the  venue  is  laid ;  that 
the  cause  was  noticed  for  trial  {Johnston  v.  Dams,  1  How.  239), 
and  that  the  cause  was  not  tried.  Mather  v.  WardweU,  1  How. 
61 ;  Jackson  v.  Woodworth,  3  Caines,  136.  It  is  sufficient  to 
allege  notice  of  trial  having  been  given,  without  stalting  that 
issue  has  been  joined,  as  the  latter  is  implied  in  the  former. 
Corbyn  v.  Heyworth,  6  Dowl.  P.  C.  181 ;  S.  C,  6  Scott,  235. 

In  causes  triable  in  the  city  and  county  of  New  York,  the 
affidavit  should  state  that  younger  issues  have  been  tried,  and 
that  the  cause  might  have  been  tried  in  its  order  on  the  calendar. 
Jtoy  Y.  Th^ompson,  1  Duer,  636 ;  S.  C,  8  How.  253 ;  RusseJl  v. 
Barnes,  13  Johns.  156.  This  allegation  is  unnecessary  in  country 
causes.  Oriffith  v.  Miller,  7  Wend.  514.  When  the  motion  is 
founded  on  neglect  to  notice  for  trial,  the  affidavit  should  always 
be  made  by  the  defendant' s  attorney ;  but,  if  the  cause  has  been 
noticed  for  trial,  the  affidavit  may  be  made  by  the  defendant's 
counsel  who  attended  the  circuit,  though  not  his  attorney  of 
record.  Bird  v.  Moore,  3  Hill,  447.  It  has  been  held  that  the 
defendant  himself  may  make  the  affidavit,  even  though  he 
appears  in  the  cause  by  attorney  {Ames  v.  Merriman,  9  Wend. 
498) ;  but  affidavit  by  the  attorney's  clerk  is  insufficient,  unless  a 
sufficient  excuse  is  offered  for  so  doing.  Chase  v.  Edwards^  2 
Wend.  283 ;  Jackson  v.  Woodworth,  3  Caines,  186. 

Affidavit  to  mow  for  dismissaJ^/or  neglect  to  try. 

{Title  of  cause.) 
{ Venue.) 

M  N,  the  attorney  for  the  defendant  in  this  action,  being  duly 
sworn,  says: 
I.  That  the  place  of  trial  herein  is  the  county  of  ,  and 
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that  issue  was  joined  as  to  all  the  defendants  on  the  day 

of  last. 

II.  That  a  circuit  court  was  held  at  ,  in  and  for  the  said 
county;  {or  a  trial  term  of  this  court  was  held),  on  the  day 
of  '  last ;  and  that  the  said  plaintifr  did  not  notice  the 
action  for  trial  {or  that  said  plaintiff  having  noticed  the  action 
for  trial  did  not  proceed  and  try  the  same)  then  according  to  the 
practice  of  this  court 

III.  That  this  action  has  not  been  noticed  for  trial  by  the 
defendant. 

lY.  That  issues  of  a  later  date  were  tried  at  the  said  circuit 
in  the  regular  order  of  the  calendar. 

{Jurai,)  {Signaiure.) 

Section  5.  Motion^  how  opposed. 

a.  ]tn  general.  The  plaintiff  may  oppose  the  motion  to  dis- 
miss on  the  ground  of  a  defect  in  the  form  of  the  moving  papers, 
and  when  opposed  on  this  ground  the  objection  should  be  made 
promptly  on  the  discovery  of  such  defect.  Though  not  defective 
in  form,  the  statement  of  facts  contained  in  them  may  not  be 
sufficient  to  make  out  a  case  for  the  granting  of  the  order,  and, 
on  this  ground,  the  motion  may  be  successfully  opposed.  Thus, 
where  the  defendant,  in  a  •country  cause,  moves  for  a  dismissal 
on  the  ground  of  failure  to  notice  or  try  the  cause,,  though  he 
need  not  state  in  his  affidavit  that  any  cause  of  a  later  issue  has 
been  tried,  yet  it  is  competent  for  the  plaintiff  to  prove  in  oppo- 
sition to  the  motion  that  no  cause  of  as  late  an  issue  has  been 
tried  and  thus  defeat  the  motion.  Crosby  v.  Taylor^  2  How.  72 ; 
JBdwIc  V.  Taylor,  10  Wend.  592 ;  OriffUh  v.  Miller,  7  id.  614. 
And,  where  the  motion  is  made  by  the  defendant  contrary  to  good 
faith,  good  ground  of  opposition  wiU  be  afforded  to  the  plaintiff. 
Phelps  V.  Eddy,  1  Caines,  252.  And  so  where  the  motion  is 
made  in  violation  of  an  agreement  entered  into  between  the  par- 
ties or  their  attorneys.    See  aide,  601,  art.  8,  §  8. 

5.  Stipvlating  for  costs.  Under  a  rule  of  the  supreme  court, 
'^when  the  plaintiff  has  neglected  to  bring  his  cause  to  trial 
according  to  the  practice  of  the  court,  and  the  same  has  not  been 
noticed  by  the  defendant,  he  may  tender  a  stipulation  and  offer 
to  pay  the  costs  to  which  the  defendant  is  entitled  up  to  that 
time."    Rule  26. 

ThO'Stipulation  must  be  for  a  trial  at  the  next  circuit  or  trial 
term,  and  should  be  indorsed  with  an  offer  to  pay  costs.  The 
service  of  the  stipulation  and  offer  should  be  made  on  the 
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defendant's  attorney,  as  service  on  his  counsel  merely  has  been 
held  insufficient.  ShaUuck  v.  Chamberlin^  4  Cow.  14.  If  the 
oflTer  is .  accepted  by  the  defendant,  he  should  give  notice  of 
acceptance,  withdrav^  his  motion  to  dismiss,  tax  the  costs,  and 
demand  them  of  the  plaintiff.  If  payment  is  refused  on  demand, 
he  may  renew  the  motion.  Chadderion  v.  Backus,  6  Wend*  ^ 
621 ;  Howard  v.  McKnight,  25  id.  688. 

The  costs  to  be  paid  by  thQ  plaintiff  include  only  the  costs 
accruing  in  the  action.  The  defendant  must  pay  the  costs  of 
the  motion.  If,  after  the  offer,  the  defendant  persists  in  his 
motion,  it  will  be  denied  by  the  court,  unless  some  special 
reasons  are  urged  in  its  support.  Baldwin  v.  TiUson^  1  How. 
173 ;  Howard  v.  McNight,  25  Wend.  688 ;  Jackson  v.  Hooker, 
3  Cow.  15. 

c.  How  stipulation  may  he  avoided,    A  stipulation  for  trial, 

at  the  next  circuit,  may  be  avoided  by  a  substantial  excuse  | 

which,  however,  may  not  be  sufficient  to  avoid  the  payment  of 
costs.  Brooks  v.  Hunt,  3  Caines,  94;  Russell  v.  BaU,  1 
Caines,  262. 

The  absence  of  a  material  witness,  who  had  been  duly  sub- 
poenaed, was  held  sufficient  to  excu^  the  plaintiff  from  stipulat- 
ing, but  he  was  required  to  pay  the  costs.  Marseles  v.  C topper, 
2  Johns.  480 ;  also,  Jackson  v.  Mann,  2  Caines,  91.  And  where 
he  had  used  his  utmost  efforts  to  subpoena.  Morse  v.  McCoy,  4 
Cow.  661 .  But  the  mere  absence  of  a  witness,  where  the  plaintiff 
has  not  used  due  diligence  in  procuring  'his  attendance,  is  not 
sufficient  excuse.  Taylor  y.  How,  1  Wendi)84;  Deas  v.  Smith, 
1  Caines,  172.  :  ' 

Sudden  indisposition  of  counsel  and  attorney  for  the  plaintiff 
is  sufficient  excuse  to  avoid  a  stipulation  but  not  the  payment 
of  costs.  Jackson  v.  Brown,  1  Caines,  152.  Sickness  or  other 
inevitable  cause  is  alone  sufficient  for  the  purpose.  Jackson  v. 
Wakeman,  2  Cow.  678.  An  unexpected  defect  of  testimony  is 
sufficient  to  excuse  from  stipulating  but  not  from  costs.  Ca^e 
V.  Belknap,  6  Cow.  422.    See  Jackson  v.  HaigM,  2  Caines,  93. 

d.  StipvZation,  without  costs.  The  cases  in  which  a  plaintiff 
will  be  allowed  to  stipulate  without  costs  are  very  rare,  the  prac- 
tice generally  following  the  opposite  rule.  Brooks  v.  Hunt,  3 
Caines,  94.  Where  the  delay  of  the  plaintiff  was  caused  by  a 
mistake  in  practice  on  the  part  of  his  attorney,  who  was  misled 
by  erroneously  reported  decisions,  a  stipulation  without  costs 
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was  allowed.  Patrick  v.  Hdllett,  2  Caines,  378.  But  a  mistake 
not  founded  upon  any  authority  will  not  avoid  costs.  Sheffield 
V.  WatsoUy  1  Caines,  22. 

e.  How  to  avoid  stipulaMon  and  costs.  As  a  general  rule,  the 
plaintiff  cannot  be  compelled  to  proceed  in  an  action  where  the 
defendant  by  his  own  act  has  rendered  it  useless  for  him  to  do 
so.  Lackey  v.  McDonald^  1  Caines,  116.  And  if,  during  the 
pendency  of  the  action,  the  defendant  has  received  his  discharge 
as  a  bankrupt  or  insolvent  {Merritt  v.  Arderiy  1  Wend.  91) ;  or 
has  been  sentenced  to  the  State  prison  {Fort  v.  Pakaerton^  19 
id.  94) ;  or  has  been  discharged  from  imprisonment  by  pro- 
ceedings in  insolvency  [Honeywell  v.  BurnSy  8  Cow.  121 ;  I/ad- 
low  V.  Hacketty  18  Johns.  262 ;  Ashworfh  v.  Wrigley^  1  Hall,  146; 
Hart  V.  Storey^  1  Johns.  143),  the  plaintiff  will  be  allowed  to 
discontinue  without  costs.  No  other  evidence  of  the  defendant's 
poverty  than  a  discharge  under  a  statute  (McGlade  v.  Wheaton^ 
1  Wend.  34 ;  CoUins  v.  EvanSy  6  Johns.  333 ;  Case  v.  Belknap^ 
5  Cow.  422) ;  or  by  a  decree  {Park  y.Moorej  4  Hill,  692),  will  be 
sufficient  to  relieve  the  plaintiff  from  stipulating. 

Section  6.  Form  and  contents  of  order. 

a.  Form.  The  form  of  the  order  may  be  absolute  or  condi- 
tional, but  is  seldom  made  absolute  pn  the  first  application. 

b.  Contents.  In  an  absolute  dismissal,  the  order  directs  a  dis- 
missal of  the  complaint  with  costs,  but  in  a  conditional  dismissal 
a  clause  is  inserted  providing  for  a  stipulation  to  try  at  the  next 
circuit. 

Order  dismissing  action  absolutely. 

{Title  of  cause.)  {At  special  term^  etc.) 

On  reading  and  filing  the  annexed  affidavit  (and  proof  of  due 
service  of  the  notice  of  this  motion)  and  on  motion  of  M  N,  of 
counsel  for  defendant,  and  after  hearing  0  P,  of  counsel  for 
plaintiff  (or  no  one  appearing),  in  opposition : 

Ordered  :  That  the  plaintiff's  complaint  in  this  action  be  dis- 
missed (as  against  the  defendant  Y  Z)  with  costs,  in  favor  of  the 
said  defendant,  but  without  prejudice  to  a  new  action  by,  etc., 
and  that  a  judgment  be  entered  accordingly,  and  that  the  plain- 
tiff pay  to  said  defendant  dollars,  costs  of  this  motion. 

c.  Service.  Service  of  the  order  should  be  made,  by  copy,  on 
the  plaintiff's  attorney. 

Section  7.  Effect  of  dismissal.    The  dismissal  of  the  complaint, 
on  default  of  the  plaintiff  after  he  has  unsuccessfully  applied 
Vol.  II.  —  78 
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for  a  postponement,  is  not  conclusive  against  him,  and  he  may- 
make  application  to  another  justice  of  thei  same  court  for  an 
order  opening  the  default.  Ramsay  v.  The  Erie  Railway  Corr^ 
party,  9  Abb.  N.  S.  242. 

Section  8.  Judgment^  how  entered  on  order.  In  an  absolute 
order  of  dismissal,  judgment  is  entered  at  once,  but,  on  a  condi- 
tional order,  the  costs  must  be  taxed  and  a  demand  made,  before 
entering  judgment.  Howard  v.  McKnigJU,  25  Wend.  688; 
Jackson  v.  Hooker,  3  Cow.  15.  In  the  latter  case,  the  plaintiff 
has  fifteen  days  within  which  to  comply  with  the  rule,  and 
twenty  days  within  which  to  serve  notice  of  stipulation,  and,  on 
failure  to  do  so,  the  defendant  may,  on  affidavit  of  the  facts, 
enter  judgment.  The  time  runs  from  the  date  of  the  order, 
unless  otherwise  directed,  and  not  from  its  service.  Willink  v. 
Renwick,  22  Wend.  609. 

Section  9.  Waiver  of  right  to  dismiss*  Where  a  defendant 
neglects  to  move  for  a  disimissal  of  the  complaint,  after  being 
reached  on  the  calendar,  and  the  plaintiff  not  being  prepared  to 
proceed,  thereby  wuives  his  right  to  the  motion.  MiUer  v.  Ringj 
18  Abb.  244 ;  McCarty  v.  Hancock,  6  How.  28 ;  1  Code  R  N. 
S.  188  ;  9  N.  T.  Leg.  Obs.  98. 

The  fact  that  the  defendant  had  noticed  the  cause  at  previous 
terms  is  no  bar  to  a  motion  by  the  defendant  to  dismiss  the  com- 
plaint. Bowles  V.  Van  Horne,  11  Abb.  84 ;  19  How.  346 ;  Cor- 
beU  V.  Glofiiri,  17  Abb.  418. 


ARTICLE  III. 

STAY  OF  PBOCEEDIKGS. 

Section  1.  When  an  absolute  stay  of  proceedings  may  be  had. 

a,  OnpaymeTvt  of  debts  and  costs.  Under  the  former  practice 
at  law,  the  defendant,  in  cases  where  he  neither  disputed  the 
cause  of  action,  or  the  amount  of  the  debt  or  damages  claimed  by 
the  plaintiff,  might  move  for  a  stay  of  proceedings,  on  payment 
of  the  debt  and  costs,  where  the  amount  of  the  debt  or  damages 
demanded  was  certain,  or  capable  of  being  rendered  certain ; 
and  proceedings  have  been  stayed  even,  in  other  actions,  upon 
payment  by  the  defendant  of  all  that  the  plaintiff  could  recover 
under  any  aspect  of  the  case  {Oshiel  v.  DeOraw,  6  Cow.  63),  or 
after  verdict  upon  the  defendant's  tendering  the  amount  recov- 
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ered,  with  all  the  costs.  Hatfield  v.  Baldwin^  1  Johns.  506.  In 
some  cases,  the  court  shonld  stay  proceedings  without  the  pay- 
ment of  costs,  as  where  an  action  is  commenced  without  any  pre- 
vious demand,  immediately  on  the  maturity  of  a  note,  or  imme- 
diately after  the  delivery  of  goods  sold,  or  where  an  action  is 
commenced  for  the  purpose  of  making  costs  without  giving  the 
defendant  an  opportunity  to  pay  the  demand.  In  all  such  cases, 
the  proceedings  should  be  stayed,  upon  prompt  payment  of  the 
debt  into  court,  without  costs.  Jefferits  v.  Skeppardy  3  Barn. 
&  Aid.  696;  Madrvtosh  v.  Saydon,  Ry.  &  Mo.  362.  The 
pi;ovisions  of  the  Revised  Statutes,  and  the  still  later  and  more 
liberal  provisions  of  the  Code,  section  386,  have  had  the  eflTect  to 
render  the  above  proceeding  one  of  rare  occurrence  under  our 
present  practice. 

6.  In  second  action  for  same  cause.  In  rare  cases,  the  courts 
have  sometimes  stayed  proceedings  in  a  second  action,  after  a 
recovery  for  the  same  cause  in  a  former  action ;  and  this  has  been 
done,  although  the  plaintiff  in  the  former  action  recovered  only 
nominal  damages.  Longridge  v.  Brewer ^  1  Bing.  307.  Usually, 
however,  the  courts  refuse  to  interfere  in  this  manner,  and  the 
defendant  must  plead  the  former  recovery  {Harrington  v. 
Johnson^  2  Cowp.  744;  Pechell  v.  Laytony  2  T.  R.  512;  S.  C, 
id.  712),  under  the  old  practice  it  might  have  been  given  in  evi- 
dence un^ler  the  general  issue.  Young  v.  RummeUy  2  Hill,  478 ; 
Gardner  v.  BuckbeCy  3  Cow.  120 ;  Lavyrence  v.  HurUylO  Wend. 
81.  But  under  the  Code,  all  such  defenses  must  be  pleaded,  if 
relied  upon.    AntCy  425. 

c.  Other  actions  pending.  Where  several  actions,  in  favor  of 
the  same  plaintiff,  are  pending  for  substantially  the  same  cause, 
the  court,  in  which  any  of  such  actions  is  brought,  may  stay  pro- 
ceedings therein,  untU  the  plaintiff  elects  to  discontinue  in  all 
the  actions  but  one.  Hammond  v.  Bakery  3  Sandf.  704  ;  S.  C, 
1  Code  R.  N.  8.  105 ;  Liftchxld  v.  Sntithy  7  Rob.  306.  And  the 
motion  to  stay  proceedings  in  the  other  actions  will  be  granted, 
though  the  plaintiff  of  record  in  such  actions  is  not  the  same  as 
in  the  action  in  which  the  motion  is  made,  if  it  appear  that  they 
are  all  under  the  control  of  the  latter  and  for  his  benefit.  8mde 
v.  Gomingy  11  Paige,  412 ;  Mariposa  Co.  v.  Garrisony  26  How. 
448.  If  the  plaintiff  is  the  defendant  in  another  suit  where  the 
same  questions  are  involved,  he  cannot  be  compelled  to  elect 
between  the  two  actions.     Botts  v.  Cozine,  2  Edw.  Ch.  583; 
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Mariposa  Co.  v.  OarrisoTi^  26  How.  448.  And  unless  the  two 
actions,  in  relation  to  the  same  subject-matter,  be  so  nearly  iden- 
tical, that  the  trial  of  one  wUl  in  effect  decide  the  other,  the  court 
will  not  compel  the  plaintiff  to  elect  Sorley  v.  Brewer^  18  How. 
609.  See  Wells  v.  Smithy  7  Abb.  261.  The  mere  fact  that  an 
action  has  been  commenced  in  another  State  or  country  will  not 
of  itself  constitute  sufficient  ground  to  move  for  a  stay  of  pro- 
ceedings here ;  but,  in  addition,  it  must  appear  that  the  plaintiff 
has  interfered  in  the  foreign  court  to  prevent  the  course  of  justice 
in  this.  Republic  of  Mexico  v.  Arrangois^  5  Duer,  634 ;  S.  C-,  1 
•  Abb.  437 ;  3  id.  470 ;  11  How.  1. 

d.  Stay  of  execiUion.  The  court  may  order  a  perpetual  stay 
of  execution  where  a  party  after  judgment  obtains  a  discharge  in 
bankruptcy  or  insolvency  {GfraAam  v.  Pier  son,  6  Hill,  247) ;  but 
being  a  matter  entirely  within  the  discretion  of  the  court,  in  some 
cases  will  be  refused.    Hurder  v.  Schuyler^  1  How.  96. 

«.  In  actions  brought  witTumt  leave  of  court  A  motion  to 
stay  proceedings  will  be  granted,  where  an  action  is  improperly 
brought  without  first  obtaining  the  leave  of  the  court  to  sue. 
Thus,  in  a  suit  brought  against  a  receiver  of  an  insolvent  corpo- 
ration, without  such  leave  of  the  court,  the  motion  to  stay  pro- 
ceedings was  granted,  without  costs.  De  Oroot  v.  Jay^  9  Abb. 
364 ;  S.  C,  30  Barb.  483. 

Section  2.  When  conditional  stay  of  proceedings  will  be  allowed. 

a.  Until  payment  of  costs  in  former  suit.  A  stay  of  all  pro- 
ceedings in  a  second  action  will  be  ordered  until  the  payment  by 
the  plaintiff  of  all  costs  awarded  against  him  in  a  previous 
action  broiight  for  the  same  cause  against  the  same  defendant. 
Edwards  v.  The  Ninth  Avenue  Railroad  Company^  22  How. 
444 ;  Richardson  v.  White^  27  id.  156 ;  Kentish  v.  Taihxim^  6 
Hill,  372 ;  Perkins  v.  Einman^  19  Johns.  287 ;  Ripley  v.  Bene- 
dict^ 4  Cow.  19 ;  Davis  v.  Dufjie,  6  Duer,  688;  S.  C,  3  Abb.  363. 
Unless  the  plaintiff  can  make  it  appear  that  his  proceedings  have 
not  been  vexatious  the  order  to  stay  being  granted  in  all  cases 
on  the  presumption  that  they  are  so.  Ex  parte  Slone^  3  Cow. 
380 ;  Demarest  v.  WyrOcoop^  2  Johns.  Ch.  461 ;  Kerr  v.  Davis, 
7  Paige,  63 ;  Lawrence  v.  Dickenson^  2  Cow.  680.  The  rule  as  to 
payment  of  costs  in  a  former  suit  applies  to  all  who  are  privy  to  the 
suit  as  well  as  to  the  actual  plaintiffs.  Jackson  v.  Edwards,  1 
Cow.  188.  Where  the  former  action  was  brought  in  another  State 
or  country,  a  stay  of  proceedings  will  not  be  granted.    JvZio  v. 
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Ingalls^  15  Abb.  429.  It  is  sufficient,  however,  if  the  former  suit 
was  in  the  same  court  or  in  any  other  court  of  this  State  {Taylor 
V.  Vandervoort^  9  Wend.  449 ;  Perkins  v.  Hinman^  19  Johns. 
237;  Ex  parte  Stone^  3  Cow.  380) ;  or  in  a  court  of  the  United 
States  held  in  and  for  this  State.    Jackson  v.  Carpenter,  3  Cow.  22. 

An  order  to  stay  proceedings  in  an  action  for  equitable  relief 
brought  under  the  Code  will  not  be  granted  after  the  dismissal 
of  an  action  of  a  strictly  legal  nature  in  the  same  court  {Davis 
V.  Duffie,  3  Abb.  363 ;  S.  C,  6  Duer,  688) ;  thus  following  the 
rules  of  the  former  practice  under  which  proceedings  in  a  court 
of  law  would  not  be  stayed  on  account  of  the  non-payment  of 
costs  in  a  suit  in  equity  for  the  same  cause  {Stehhins  v.  Oranty 
19  Johns.  196) ;  and  a  court  of  equity  would  not  stay  proceed- 
ings on  account  of  non-payment  of  the  costs  in  an  action  at  law. 
Kerr  v.  Davis,  7  Paige,  53 ;  Demarest  v.  Wynkoop,  2  Johns.  Ch. 
461 ;   Wild  v.  Hohson,  2  Ves.  &  B.  105. 

The  fact  that  new  parties  defendant  have  been  joined  in  the 
second  action  does  not  take  the  case  out  of  the  operation  of  the 
general  rule  {Kentish  v.  Tatham,  6  Hill,  372) ;  neither  does  the 
addition  of  a  new  cause  of  action  in  the  second  suit  {Ripley  v. 
Benedict^  4  Cow.  19) ;  or  the  plaintiff,  being  an  infant,  his  guard- 
ian ad  litem  in  the  second  suit  is  not  the  same  jas  in  the  first 
{Taylor  v.  Vandervoort,  9  Wend.  449) ;  nor  does  it  alter  the  case 
that  the  second  action  is  brought  by  the  assignee  of  a  plaintiff  in 
the  former  action.    Richardson  v.  White,  27  How.  155. 

The  proceedings  in  an  action  for  land,  brought  by  three  plain- 
tiffs, should  not  be  stayed  because  of  the  non-payment  of  costs 
in  a  former  action  brought  by  one  of  them  for  his  third  of  the 
same  land.  Ten  Broeck  v.  Reyrvolds,  13  How.  462.  A  motion 
to  stay  will  be  denied  where  the  plaintiff  is  imprisoned  on  exe- 
cution for  the  former  costs,  the  imprisonment  being  deemed  as 
equivalent  to  payment  of  them.  Eaion  v.  Wyckoff,  4  Wend.  203. 
And  where  the  plaintiff  has  entered  an  order  of  discontinuance 
in  the  former  suit  upon  payment  of  costs,  which  have  not  been 
paid,  the  motion  to  stay  should  not  be  granted  in  the  second 
action  for  the  reason  that  the  former  is  still  pending  and  may  be 
pleaded  as  a  bar.  Simpson  v.  Brewster,  9  Paige,  245.  But  if 
the  order  of  discontinuance  has  been  entered,  with  costs,  the 
defendant  may  regard  the  order  as  valid  and  he  will  be  entitled 
to  a  stay  of  proceedings  in  the  new  suit.  Saltan  v.  Stowell,  11 
Paige,  626.    Where  the  defendant  makes  an  absolute  assignment 
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of  all  his  interests  in  the  costs,  without  recourse,  he  is  not  enti- 
tled to  the  motion  to  stay.    Simpson  v.  Brewster^  9  Paige,  245. 

6.  W here  material  emd^nce  is  fraudvleTvUywU^^  Where 
material  evidence  affecting  the  defendant' s  rights  is  fraudulently 
withheld  or  willfully  destroyed  by  the  plaintiff  a  stay  of  pro- 
ceedings will  be  allowed  until  such  evidence  is  produced. 
Premo  v.  Smith,  10  Abb.  N.  S.  90 ;  S.  C,  40  How.  480. 

Section  3.  Proceedings  to  obtain  a  stay  of  proceedinjgs.^ 

a.  Motion^  where  made.  The  motion  is  to  be  made  at  special 
term  and  is  in  season  if  made  at  any  time  before  judgment  while 
the  cause  is  in  course  of  litigation  {Jackson  v.  Miller,  3  Cow.  67) ; 
but  not  after  judgment  perfected.  Fifield  v.  Brown,  2  id.  503. 
If  the  motion,  however,  was  noticed  before  judgment  entered  it 
may  be  entertained  along  with  a  motion  to  vacate  the  judgment 
for  irregularity,  and  an  order  will  be  granted  at  the  same  time 
with  an  order  vacating  the  judgment.  SaUers  v.  Ralph,  16 
Abb.  273. 

&.  On  what  papers.  The  motion  should  be  made  on  affidavit 
showing  the  pendency  of  the  different  actions,  their  identical 
character  and  object,  and  such  other  circumstances  as  may  be 
connected  with  each  specific  case  where  relief  is  asked. 

Section  4.  XJ^e  order. 

a.  Form  and  cordents.  The  relief  usually  asked  is  that  the 
plaintiff  be  required  to  elect  in  which  action  he  will  proceed  and 
that  stay  of  proceedings  be  granted  in  the  others,  but  a  demand 
for  further  relief  should  never  be  omitted.  The  form  and  con- 
tents of  the  order  should  in  each  case  be  adapted  to  the  relief 
sought. 

5.  Erdry  and  service  of.  The  order,  when  granted,  should  be 
entered  and  service  made  upon  the  adverse  party  requiring  him 
to  elect  within  a  given  time  and  to  signify  his  election  in  writing. 

c.  Proceedings  on  disregard  of.  •  If  the  party  served  disre- 
gards the  order,  or  neglects  to  do  as  required  therein,  application 
may  then  be  made  for  an  absolute  stay  of  proceedings  in  the 
action  in  which  the  motion  is  made. 


CHAPTER  VIII. 

CHANGING  PLACE  OP  TEIAL.  * 

ARTICLE  I. 

OF  THE  PROCEEDINGS  IK  GEKEBAI. 

Section  1.  General  proTlsions  as  to  change  of  place,  of  trial. 

a.  In  general.  In  local  actions  at  common  law  the  plaintiff 
was  required  to  lay  the  venue  or  place  of  trial  truly,  and  in  the 
county  where  the  cause  of  action  arose,  but  as  the  cause  of  action 
in  transitory  actions  arose  upon  the  plaintiff' s  suing  out  his  writ, 
the  venue  in  the  latter  would,  of  course,  be  laid  in  the  county 
in  which  he  sued  it  out,  which  might  be  any  one  he  pleased  to 
select.  The  vexation  and  inconvenience  to  which  the  defendant 
was,  in  many  cases,  subjected  from  the  operation  of  this  rule, 
soon  brought  about  the  enactment  of  statutory  provisions,  con- 
ferring upon  the  court  the  power  to  change  the  place  of  trial 
where  it  was  deemed  necessary  for  the  convenience  of  parties  and 
their  witnesses,  or  for  the  purpose  of  a  fair  and  impartial  trial. 
See  2  R.  S.  409  (426),  §  2.  The  general  provisions  on  the  subject, 
regulating  the  present  practice  under  the  Codey  are.  embraced 
under  section  126  of  that  instrument,  and  the  court  may  change 
the  place  of  trial  in  the  following  cases : 

1.  When  the  county  designated  for  that  purpose  in  the  com- 
plaint is  not  the  proper  county. 

2.  When  there  is  reason  to  believe  that  an  impartial  trial  can- 
not be  had  therein. 

3.  When  the  convenience  of  witnesses  and  the  ends  of  justice 
would  be  promoted  by  the  change. 

When  the  place  of  trial  is  changed,  all  other  proceedings  shall 
be  had  in  the  county  to  which  the  place  of  trial  is  changed, 
unless  otherwise  provided  by  the  consent  of  the  parties  in  writ- 
ing, duly  filed,  or  order  of  the  court ;  and  the  papers  shall  be 
filed  or  transferred  accordingly. 

Section  2.  When  improper  county  is  designated  in  the  com- 
plaint. 

a.  In  general.  The  strict  distinction  between  local  and  tran- 
sitory actions  formerly  existing  has  been  abolished,  an&,  under 
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When  impartial  trial  cannot  be  had. 

the  Code,  no  action  is  strictly  local  in  a  common-law  sense,  and, 
with  the  exception  of  those  actions  in  which  all  the  parties  are 
non-residents  of  the  State,  no  action  is  strictly  transitory  as  for- 
merly understood.  There  is  some  county  in  which  each  action 
is  properly  triable,  with  the  exception  already  noticed,  and 
although  the  plaintiflF  may  still  lay  his  venue  in  any  county  in 
the  State,  he  does  it  subject  to  the  defendant's  right  to  have  it 
changed  on  application  to  the  court  in  case  an  improper  county 
has  been  selected.  Houck  v.  Ldsher^  17  How.  621.  What  is 
the  proper  county  has  been  discussed  elsewhere.  See  Vol.  I, 
181  to  190. 

Section  3.  Where  Impartial  trial  cannot  be  had. 

a.  Fact  thai  impartial  trial  cannot  he  had  must  he  dearly 
established.  The  second  case  in  which  application  may  be 
made  to  the  court,  for  a  change  of  place  of  trial  is,  '*  when  there 
is  reason  to  believe  that  an  impartial  trial  cannot  be  had ' '  in  the 
county  designated  in  the  complaint.  Code,  §  126,  subd.  2.  But 
the  courts  are  averse  to  granting  a  motion  on  this  ground,  unless 
the  inability  to  obtain  a  fair  and  impartial  trial  is  very  clearly 
established,  by  showing  facts  and  circumstances  which  will 
enable  the  court  to  see  that  a  fair  trial  cannot  be  had.  People 
V.  Wright^  5  How.  23 ;  S.  C,  8  Code  R.  76.  It  has  even  been 
held  that  nothing  less  than  an  actual  experiment,  by  way  of  trial, 
or  attempt  to  impanel  a  jury  and  a  consequent  failure,  will  be 
sufficient  to  show  that  a  fair  and  impartial  trial  cannot  be  had. 
Messenger  v.  Holmes^  12  Wend.  203 ;  Patchin  v.  SandSy  10  id. 
670 ;  People  v.  Wright^  3  Code  R.  75 ;  S.  C,  5  How.  23.  But 
this  is  not  always  required.  People  v.  Wehh^  1  Hill,  179 ;  Budge 
V.  Northam,  20  How.  248. 

5.  Partiality  of  a  judge.  The  known  or  supposed  partiality 
of  a  judge  will  constitute  sufficient  ground  to  support  the  motion, 
thus,  where  the  circuit  judge  of  the  district  in  which  the  county 
of  trial  was  situated,  had  been,  previous  to  his  appointment, 
counsel  in«the  cause  for  the  plaintiff,  it  was  held  to  be  sufficient 
cause  for  a  change  of  venue.  Yan  Rensselaer  v.  Douglas^  2 
Wend.  290  ;  Laws  of  1850,  ch.  15. 

c.  Local  interest  in  suhject-matter  of  action.  A  supposed 
excitement  or  prejudice  existing  in  the  county  where  the  venue 
is  laid,  on  the  subject-matter  of  the  action,  making  it  doubtful 
whether  an  impartial  trial  may  be  had,  is  not  a  good  cause  for 
removal.    Bowman  v.   JSly,  2  Wend.   250.    Thus,  in  a  case 
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CSiange  of  venue  for  oonyenience  of  witnesseB. 

where  several  defendants  were  all  residing  in  the  same  connty, 
one  of  them  being  a  justice -of  the  supreme  court,  and  others 
prominent  lawyers,  it  was  held  to  be  insufficient  on  this  ground 
to  change  the  place  of  trial  {New  Jersey  Zinc  Co.  v.  Bloody  8 
Abb.  147),  and  the  existence  of  a  party  spirit  in  the  county, 
against  the  party  making  the  application,  has  been  held  inade- 
quate. Zohieskie  v.  Bavder^  1  Caines,  487.  Also,  the  influence 
of  the  office  of  sheriff  {Baker  v.  Sleight^  2  id.  46)  ;  and  in  a  turn- 
pike suit,  an  affidavit  stating  that  the  county  is  prejudiced 
against  turnpikes  was  held  insufficient  ground  upon  which  to 
support  a  motion  for  removal.  JPfew  Windsor  7}wrnpike  JRoad 
V.  WUstra,  8  id.  127. 

Strong  and  controlling  excitement  against  the  defendants,  par- 
ticipated in  by  the  local  authorities,  indicating  a  forgone  con- 
clusion, was  held  sufficient  to  support  the  motion.  People  v. 
Long  Island  Jt.  J?.,  16  How.  113  ;  S.  C,  4  Park.  602.  On  the 
other  hand,  a  strong  excitement  existing  in  a  county,  on  the  sub- 
ject-matter of  a  libel  suit,  was  held  to  be  no  cause  for  refusing  to 
change  the  venue  to  such  county  on  the  ordinary  affidavit. 
BowTnan  v.  Ely^  2  Wend.  260. 

Section  4.  Change  of  venue  for  convenience  of  witnesses. 

a.  Jiesidence  of  witnesses.  The  convenience  of  witnesses  was 
formerly  the  more  usual  ground  upon  which  application  for  a 
change  of  venue  was  made  and  a  preponderance  in  the  number 
of  witnesses  on  the  one  side  or  the  other  formed  the  rule  in 
accordance  with  which  the  place  of  trial  was  fixed.  Brittan  v. 
Peabody^  4  Hill,  68,  note.  More  recently,  however,  this  rule  has 
not  been  strictly  regarded  in  determining  the  place  of  trial,  and 
the  facts  and  circumstances  connected  with  the  transactions  to  be 
investigated  have  had  a  more  controlling  influence  than  the  num- 
ber of  witnesses  sworn  to  be  material  by  either  party.  Barnard 
V.  Wheeler y  3  How.  71.  Under  the  Code,  change  of  the  place  of 
trial  for  the  convenience  of  witnesses  is,  to  a  great  extent,  discre- 
tionary with  the  judge,  and,  in  deciding  a  motion  of  this  kind, 
**the  courts  will  now  look  beyond  the  affidavits  of  the  parties 
and  the  advice  of  their  counsel  to  the  pleadings  and  the  issues 
to  be  tried,  and  from  the  whole  case  determine  in  which  county 
the  trial  will  accommodate  the  greatest  number  of  wijbnesses 
whose  attendance  it  will  be  necessary  for  the  parties  to  secure  in 
the  reasonable  exercise  of  care  and  prudence  in  preparing  for 
the  trial."    King  v.  VanderbiU,  7  How.  386. 

Vol.  n.— 79 
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As  a  general  rule,  the  county  in  which  the  witnesses  reside, 
rather  than  the  distance  they  will  have  to  travel,  will  have  a  con- 
trolling influence  in  deciding  a  motion  of  this  nature.  Peoples, 
Wright,  6  How.  23 ;  S.  C,  3  Code  R.  75 ;  Hvll  v.  HuU,  1  Hill, 
671.    See  Beardsley  v.  Dickerson,  4  How.  81. 

A  motion  by  a  defendant  to  change  the  place  of  trial  will  not 
be  denied  on  the  ground  of  the  convenience  of  the  plaintiff's  wit- 
nesses residing  out  of  the  State.  New  Jersey  Zinc  Co.  v.  Bloody 
8  Abb.  148 ;  Bank  of  St.  Albans  v.  Knickerhacker,  6  Wend.  641 ; 
Canfield  v.  Lindley,  4  Cow.  632 ;  Peet  v.  Billings,  2  Wend.  282. 

6.  Number  of  witnesses.  In  transitory  actions,  the  place  of 
trial  should  be  in  the  county  where  the  principal  transaction 
between  the  parties  occurred,  and  where  it  appears  the  largest 
number  of  witnesses  who  know  any  thing  of  the  facts  reside,  but 
a  mere  preponderance  in  the  number  of  the  witnesses  should  not 
necessarily  control.  Jordon  v.  Oarrison,  6  How.  6 ;  S.  C,  1 
Code  R.  N.  S.  400 ;  Goodrich  v.  VanderUlt,  7  How.  467. 

The  practice  of  the  courts  is  to  regard  rather  the  convenience 
than  the  number  of  witnesses.  Anonymous,  1  Hill,  668 ;  Hoik- 
hone  V.  Harman,  4  Wend.  208  ;  Hvll  v.  Hull,  1  Hill,  671 ;  Wil- 
liams V.  Fellows,  9  Wend.  461.  Hence,  where  the  plaintiff 
swears  to  a  greater,  or  an  equal  number  of  witnesses,  the  motion 
will  be  denied.  Austin  v.  Hinkley,  13  How.  676 ;  Wood  v^  Bisltop, 
6  Cow.  414 ;  Sherwood  y.  Steele,  12  Wend.  296 ;  HuU  v.  HvU^  1 
Hill,  671.  But  the  greatest  number  of  witnesses,  in  opposition  to 
a  motion  of  this  kind,  will  not  prevail  under  all  circumstances  to 
retain  the  venue.  Weed  v.  Halladay,  1  How.  73 ;  Benedict  v. 
Hihhard,  6  Hill,  609. 

In  a  common  action  on  contract,  where  seventy -eight  wit- 
nesses were  named  by  the  defendant  as  material  to  his  defense, 
the  court  considered  the  afl^davit  as  prima  facie  a  fraud.  Oar- 
hutt  V.  Bradner,  1  How.  122.  It  was  also  held  to  be  a  fraud 
upon  the  court  where  one  hundred  and  sixteen  witnesses  were 
sworn  to  as  necessary  to  prove  the  defendant' s  good  character 
in  an  action  against  him  for  obtaining  goods  under  false  pretenses. 
Wallace  v.  Bond,  4  Hill,  636. 

A  stipulation  on  the  part  of  the  plaintiff' s  attorney  to  pay  all 
the  expenses  of  bringing  the  defendant' s  witnesses  to  the  place 
of  trial  was  ineffectual  in  opposing  the  motion.  Raihhone  v. 
Harman,  4  Wend.  208.    See  Worthy  v;  Oilbert,  4  Johns.  492. 
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c.  Materiality  of  witnesses.  ' '  In  addition  to  what  has  usually 
been  stated  in  affidavits  concerning  venue,  either  party  may  state 
the  nature  of  the  controversy  and  show  how  his  witnesses  are 
material ;  and  may  also*  show  where  the  cause  of  action  or  the 
defense,  or  both  of  them,  arose ;  and  those  facts  will  be  taken 
into  consideration  by  the  court  in  fixing  the  place  for  trial." 
Rule  60,  Sup.  Ct. 

Affidavits,  in  support  of  a  motion  to  change  the  place  of  trial 
for  the  convenience  of  witnesses,  should  state  what  is  expected 
to  be  proved  by  them ;  that  the  court  may  judge  of  their  mate- 
riality, otherwise  they  will  be  but  slightly  regarded.  People  v. 
Hayes^  7  How.  249 ;  The  American  Exchange  Bank  v.  jERW,  22 
id.  29 ;  Price  v.  Fort  Edward  Water  Works  Co.^  16  id.  51. 

d.  Delay.  The  court,  in  determining  motions  relating  to 
change  of  place,  will  always  take  into  consideration  the  question 
of  dispatch  on  the  one  hand,  and  that  of  oppressive  delay  on 
the  other.  King  v.  Vanderbitt^  7  How.  386.  And  where  it  is 
manifest  that  the  object  of  the  motion  is  delay  it  will  be  denied. 
Killbourne  v.  Fairakildy  12  Wend.  273 ;  Oarlock  v.  Durikle^  22 
id.  615 ;  Haywood  v.  Thayer,  10  id.  571.  The  loss  of  a  trial  or 
term  by  the  plaintiff,  in  case  the  venue  be  changed,  is  not  a  suf- 
ficient answer  to  a  motion  of  this  kind,  unless  the  defendant  is 
chargeable  with  laches ;  and  even  where  he  is  so  chaigeable,  his 
neglect  must  be  such  as  to  produce  the  delay,  or  the  motion  will 
be  granted.  Lynch  v.  Mosher,  4  How.  86 ;  Oarlock  v.  DunJcUy 
22  Wend.  615. 

The  objection,  it  seems,  to  changing  the  place  of  trial  to  the 
city  and  county  of  New  York,  on  account  of  the  pressure  of 
business  in  that  city  and  apprehensive  delays  in  the  trial  hence 
resulting,  may  be  obviated  by  granting  an  election  to  the  parties 
to  substitute  an  adjoining  county.  Ooodrich  v.  YanderhiU^  7 
How.  467. 

Section  5.  Change  without  application  to  court. 

a.  By  amending  complaint.  Formerly,  under  the  old  practice 
at  law,  the  plaintiff  could  not  directly  move  to  change  his  venue, 
but  he  might  move  to  amend  his  declaration  for  that  purpose. 
Swartwout  v.  Payne,  16  Johns.  149.  And  he  might  amend  his 
declaration  of  course,  before  the  defendant  had  answered,  and  so 
amend  as  to  change  the  venue.  Wakeman  v.  Sprague,  7 
Cow.  164.. 

Under  the  Code,  the  plaintiff  may  amend  his  complaint,  of 
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course,  in  this  respect,  within  the  time  prescribed  by  the  Code, 
section  172,  for  amendments  of  coarse.  And  after  the  expiration 
of  the  time  allowed  to  amend  of  course,  he  may,  in  analogy  to  the 
former  practice,  make  a  motion  to  amend  his  complaint. 

b.  By  consent  on  demand.  A  change  of  the  place  of  trial 
may  be  had  by  consent  of  the  plaintiflT,  on  demand  of  the  defend- 
ant^ and  a  motion  is  only  requisite  or  allowable  in  case  the 
demand  is  disregarded.  Vermont  Central  JS.  S.  Co.  y.  NortJiem 
B.  B.  Co.^  6  How.  106  ;  S.  C,  1  Code  R.  K  S.  401.  On  neglect 
or  refusal  of  the  plaintiff  to  procure  the  change,  after  demand, 
the  defendant  may  then  move  to  have  the  place  of  trial  changed 
to  the  proper  county.  Mairs  v.  Bemsen^  3  Code  R.  188 ;  Moore 
V.  Oardner^  id.  224 ;  5  How.  243 ;  Hasbrouck  v.  McAdam^  id. 
39  ;  S.  C,  4  How.  342. 

The  mere  service  of  a  demand  by  the  defendant*does  not  effect 
a  change  of  the  place  of  trial,  but  only  enables  him,  on  the  trial, 
to  avail  himself  of  the  objection,  in  case  the  plaintiff  refuses  his 
consent.  Hasibrouck  v.  McAdam^  4  How.  342 ;  S.  C,  3  Code  R. 
39 ;  Houck  v.  Lasher^  17  How.  520.  The  demand  must  be 
served  before  the  time  for  answering  has  expired  {MiUigan  v. 
Brophy^  2  Code  R.  118)  ;  but  is  sufficient,  if  made  simulta- 
neously with  the  putting  in  of  the  answer.  Mairs  v.  Bemsen, 
3  Code  R.  138.  , 

Where  the  plaintiff  receives  notice  of  a  motion  to  change  the 
venue,  and  agrees  to  so  change  it,  according  to  the  wish  of  the 
defendant,  on  condition  that  he  will  accept  short  notice  of  trial, 
the  motion  will  not  be  granted,  if  the  defendant  refuses  such 
offer,  without  showing  that  it  is  impossible  for  him  to  prepare 
for  trial  on  short  notice.    Smith  v.  Prior^  9  Wend.  498. 

In  an  action  for  the  foreclosure  of  a  mortgage  a  demand  to 
change  the  place  of  trial  and  a  consent  or  order  of  the  court 
thereon  are  essential  to  change  it  March  v.  Lowryy  16  How.  41; 
S.  C,  26  Barb.  197. 

Demand  for  change. 
{TiUe  of  cause.) 

I  hereby  demand  that  the  place  of  trial  of  this  cause  be 
changed  to  the  proper  county,  viz.,  the  county  of 
{Date. )  {Signature. ) 

{Address.) 
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Conserd  to  change  the  place  of  trial. 

{Title  of  cause.) 

Wq  hereby  consent  that  the  place  of  trial  in  this  action  be 
changed  to  tne  county  of 

A  m^  plaintiff^  8  oMorney. 
T  Z,  dtfencUmPs  attorney.  • 

Section  6.  Change  by  order  of  court. 

a.  In  geTieral.  On  refusal  of  the  plaintiff  to  change  the  place 
of  trial  as  demahded  by  the  defendant  a  change  may  be  had  by 
order  of  the  co^rt,'  granted  on  application  of  the  latter  by  motion, 
in  the  proper  form ;  but  this  motion  should  be  made  only  in  the 
event  of  the  demand  being  disregarded.  VerTnont  Central  JR.  JR. 
Co.  V.  Northern  B.  B\  Co.,  6  How.  106 ;  S.  C,  1  Code  R.  N.  S.  401. 

A  motion  to  change  the  place  of  trial  for  the  convenience  of 
witnesses  may  be  made  without  a  previous  demand  for  a  change. 
Hinchman  v.  Butler y  7  How.  462.  But,  on  the  denial  of  a  motion 
of  this  kind,  the  court  has  no  authorily  to  order  the  place  of  trial 
changed  for  the  reason  that  the  county  designated  in  the  complaint 
is  not  the  proper  county,  no  previous  demand  for  such  change 
having  been  made.    Houck  v.  Lasher ^  17  How.  520. 

ft.  Staying  proceedings.  Under  the  rules  of  the  supreme 
court  (Rule  69)  the  defendant,  if  necessary,  may  obtain  an  order 
to  stay  the  proceedings  for  the  purpose  of  making  the  motion ; 
but  no  such  stay  will  be  granted  unless  it  appears  from  the  papers 
that  the  defendant  has  used  due  diligence  in  preparing  the  motion 
for  the  earliest  practical  day  after  issue  joined. 

The  order  so  granted  will  not  prevent  the  plaintiff  from  taking 
any  step,  except  subpoenaing  witnesses  for  the  trial,  without  a 
special  clause  to  that  effect  (Sup.  Ct.,  Rule  59) ;  but  he  T^ill  pro- 
ceed at  the  risk  of  having  his  proceedings  set  aside  if  the  motion 
to  change  the  place  of  trial  should  be  decided  against  him. 
Willson  V.  Henderson^  15  How.  90. 

An  order  to  stay  proceedings,  granted  for  the  purpose  of  enab- 
ling a  defendant  to  move  for  a  change  of  venue,  cannot  be  disre- 
garded by  the  plaintiff  even  should  it  have  the  effect  to  throw 
the  cause  over  both  the  circuit  in  the  county  where  the  venue  is 
laid  and  the  county  to  which  it  is  proposed  to  be  changed.  The 
only  remedy  for  the  plaintiff  in  such  case  is  to  obtain  a  revoca- 
tion of  the  order.  Starr  v.  Francis,  22  Wend.  638 ;  O^vld  v. 
Boot,  4  Hill,  554. 
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Motion  to  ehftnge  place  of  trial — Wlien^  where  and  by  whom  made. 

e.  Motion  to  change  place  of  trial,  when  made.  A  motion  to 
change  the  place  of  trial  ^' when  the  county  designated  for  that 
purpose  in  the  complaint  is  not  the  proper  county,"  may  be 
made  before  issue  joined  or  at  any  time  thereafter  before  trial,  or 
before  judgment  if  no  trial  is  had.  Hubbard  v.  Naiional  Pro- 
tection Insurance  Co.,  11  How.  149. 

Where  the  convenience  of  the  witnesses,  or  the  impossibility  of 
*  obtaining  an  impartial  trial,  is  the  ground  of  the  motion,  it  should 
not  be  made  till  after  issue  joined.  Merrill  v.  OrinneU,  10  How. 
82 ;  S.  C,  12  N.  Y.  Leg.  Obs.  286 ;  Hinchman  v.  Butter,  7  How. 
462 ;  Hartman  v.  Spencer,  5  id.  135  ;  Mixer  v.  Kuhn,  4  id.  409 ; 
8.  0.,  3  Code  R.  106 ;  overruling  SchencJc  v.  JT  Kie,  4  id.  246. 
See,  also,  Sup.  Ct.  Rules,  59,  60. 

d.  Where  made.  A  motion  for  the  change  of  the  place  of  trial 
must  be  made  in  the  judicial  district  including  the  county  named 
in  the  complaint,  or  in  a  county  adjoining  such  county.  Bangs 
V.  Selden,  13  How.  163 ;  S.  C,  id.  375 ;  Ghubhitck  v.  Morrison, 
6  id.  367 ;  Beardsley  v.  Dickeison,  4  id.  81 ;  AsJcins  v.  Meams, 
3  Abb.  186. 

e.  By  wTiom  niuide.  Formerly,  the  defendant  only  was  entitled 
to  make  the  motion  {Swartwovi  v.  Payne,  16  Johns.  149) ;  but  the 
place  of  the  trial  of  an  action  may  be  now  changed  for  the  con- 
venience of  witnesses  on  motion  of  the  plaintiff.  Pease  v.  Smith, 
3  Lans.  428.  And,  after  the  defendant  procures  a  change  to  the 
*'  proper  county,''  the  plaintiff  may  move  to  change  again  for  the 
convenience  of  witnesses.  Park  v.  Carnley,  7  How.  866 ;  Moore 
V.  Gardner,  6  id.  246  ;  S.  C,  3  Code  R.  224. 

Where  there  are  jnore  defendants  than  one  they  must,  as  a 
general  rule,  all  join  in  the  motion.  SaiUy  v.  Hutton,  6  Wend. 
608 ;  Welling  v.  Sweet,  1  How.  166.  Unless  a  good  reason  be 
shown  for  not  joining.  lb. 

In  case  of  a  default  on  the  part  of  one,  the  others  may  move 
without  him.  Brittan  v.  Peabody,  4  Hill,  62  {n) ;  CJia^ce  v.  Benr 
ham,  12  Wend.  200.  And  so  if  the  action  be  in  form  against 
several  defendants  and  process  be  served  upon  a  part  only. 
Brittan  v.  Peabody,  4  Hill,  62  (t^);  Robinson  v.  Frosty  14 
Barb.  536,  640. 

In  a  joint  action  against  the  several  parties  to  a  bill  or  note, 
the  motion  may  be  made  by  one  of  the  defendants,  under  the  act 
of  1841  (p.  272,  ch.  282,  §  1) ;  but,  previous  to  the  act,  the  rule 
was  otherwise.    Legg  v.  Dorsheim,  19  Wend.  700. 
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Notice  of  motion  —  Affidavit. 


The  denial  of  a  motion  to  change  the  place  of  trial  made  by 
one  defendant  does  not  prejudice  the  right  of  another  defendant, 
subsequently  served,  to  move  again-  New  Jersey  Zinc  Co.  v. 
Blood,  8  Abb.  147. 

/.  Notice  of  motion.  The  motion  should  be  noticed  for  the 
first  special  term,  and  for  the  first  day  of  term,  unless  sufficient 
cause  be  shown  in  the  affidavit  for  deferring  it  to  a  later  day 
(Rule  49,  Sup.  Ct.) ;  and  at  least  eight  days'  notice  must  be  given  • 
before  the  time  appointed  for  the  hearing.  Code,  §  402.  The 
motion  may  be  made  before  any  judge,  out  of  court,  in  the  city 
of  New  York  (see  Lakey  v.  Cogswell,  3  Code  R.  116) ;  but  if 
noticed  for  hearing  in  any  other  county  before  a  judge  at  cham- 
bers the  notice  is  a  nullity.    Schenck  v.  M^Kie,  4  How.  246. 

Where  one  of  several  defendants  moves  for  a  change  of  the 
place  of  trial  to  the  proper  county,  notice  of  the  motion  must  be 
given  to  the  defendants  who  do  not  move.  Mairs  v.  JRemsen,  8 
Code  R.  138 ;  Welling  v.  Sweet,  1  How.  166.  A  notice  of  motion 
in  the  alternative,  to  ' '  change  the  place  of  venue  or  place  of 
trial,"  is  held  sufficient,  no  distinction  being  now  made  between 
the  terms.    Hinchman  v.  Butler,  7  How.  462. 

g,  Affidaryit  The  motion  for  a  change  of  venue  is  founded 
upon  an  affidavit  which  must,  in  general,  be  made  by  the  party 
himself;  except,  under  special  circumstances  set  forth  in  the 
affidavit,  it  may  be  done  by  the  attorney  in  the  action.  Brittan 
V.  Pedbody,  4  Hill,  61  (ti)  ;  Johnson  v.  Lynch,  16  How.  199. 

Upon  a  motion  of  this  kind  it  is  necessary  to  swear  to  Tnerits, 
and  an  affidavit  of  merits  must,  in  form,  be  drawn  up  strictly  in 
accordance  with  established  precedents.  And  in  it  three  things 
must  distinctly  appear,  namely :  That  the  defendant  has  fully 
and  fairly  stated  the  case  to  his  counsel,  stating  his  name  and 
residence  ;  that  he  is  advised  by  his  counsel  that  he  has  a  good 
and  substantial  defense  on  the  merits  ;  that  he  believes  that  he 
has  such  defense.  Lynch  v.  Mosher,  4  How.  86 ;  S.  C,  2  Code 
R.  54. 

In  England,  slight  variations  in  the  form  of  the  affidavit  have 
been  held  fatal  {Page  v.  Sovih,  7  Dowl.  P.  C.  412 ;  Pritigle  v. 
Mar  sack,  1  Dowl.  &  Ryl.  166  ;  Bower  v.  Kemp,  1  Cromp.  &  Jer. 
288) ;  and  in  our  own  courts  an  affidavit  of  merits  has  been  held 
defective  which  states  that  the  defendant  "  has  a  good  and  sub- 
stantial defense  upon  the  merits  of  this  action,  as  he  is  advised  by 
his  counsel,  etc.,  and  as  he  believes  truly, ^^    Lynch  v,  Mosher,  4 


632  CRA2HQfmGt  PLACE  OP  TRIAL. 

AfflcUiTlt. 

--  .  ■_ ■  ■  ■  ^ 

How.  84 ;  Brittan  v.  Pedbody^  4  Hill,  61.  Also,  an  affidavit  that 
the  defendant  had  stated  ^^  the  facts  of  his  dtfcTise^^  instead  of 
^Hhe  caseJ^^  Richards  v.  Swetzer^  1  Code  R.  117 ;  S.  C,  3  How. 
413.  And  that  the  defendant  has  stated  ^  ^  his  case  in  this  cause ' ' 
instead  of  "  the  case^^^  as  required  by  Rule  29,  Sup.  Ct  EUis  v. 
Jones,  6  How.  296. 

^*Eis  defense'^ ^  instead  of  ^Hhe  case^^  {TompTcins  v.  Acar,  XO 
How.  309  ;  Bickards  v.  Smetzer,  3  id.  413) ;  and  ^^  the  facts  of 
Ms  case  "  {Fitzhugh  v.  Trua^,  1  Hill,  644),  have  been  held  insuf- 
ficient; and  the  omission  of  the  words  ^^fvXLy  ^ii<di  fairly^^  as 
fktaL  Oary  v.  lAvermoTe,  2  How.  170 ;  Bleecker  v.  Storms^  id. 
161 ;  Onondaga  Co.  Bank  v.  Shepherd,  19  Wend.  10.  An  affi- 
davit that  the  defendant  has  stated  the  case  ^^  so  far  as  it  has 
come  to  his  Tcnonidledge,^^  without  any  explanation  of  special  cir- 
cumstances, is  insufficient.  Brovm  v.  Tousey,  19  Wend.  617. 
But  an  affidavit  to  change  the  j)lace  of  trial,  which  says  that  the 
defendant  has  fully  and  fairly  stated  ^^  the  facts  of  this  case^^  to 
his  counsel,  is  sufficient.  Jordan  v.  Garrison,  .6  How.  6 ;  S.  C, 
1  Code  R.  N.  S.  400. 

Formerly,  the  omission  of  the  words  "on  the  merits'*  was  not 
material  {Briggs  v.  Briggs,  3  Johns.  449),  but  would  be  now 
fatal.  Tomplcins  v.  Acer,  10  How.  309.  K  the  moving  party  is 
himself  a  counselor,  he  need  not  swear  to  advice  of  counsel,  nor 
need  he  allege  that  he  is  a  counselor.  OromweU  v.  Van  Mensse- 
laer,  3  Cow.  346. 

Where  the  motion  for  change  of  venue  is  based  upon  the  con- 
venience of  witnesses,  the  affidavit  must  state  the  names  of  the 
witnesses  for  whose  convenience  the  change  of  venue  is  pro- 
posed {Anonyrrums,  6  Cow.  389),  and  their  residence,  showing 
the  county  in  which  they  live,  but  it  is  not  necessary  to  state  the 
city,  town  or  village.  Bleecker  v.  Smith,  37  How.  ^  ;  Pierce  v. 
Ounn,  3  Hill,  445.     See  Wesfbrook  v.  Merritt,  1  How.  195. 

The  affidavit  must  also  state  that  ^*'each  and  every  ^^  of  the 
witnesses  is  material  to  the  defense,  and  that,  without  the 
testimony  of  ^^each  and  every  ^^  of  them,  the  defendant  cannot 
safely  proceed  to  trial,  both  these  statements  being  under  advice 
of  counsel.  Constantine  v.  Dunham,  9  Wend.  431  ;  Anony- 
mous, 3  id.  425  ;  Anonymous,  1  Hill,  668 ;  SaUerlee  v.  Orootj  6 
Cow.  33.  The  affidavit  will  be  good  for  one  witness  without  the 
words  ^^ea^h  and  every  ^^  but  for  no  more.  Brovm  v.  Peck^  10 
Wend.  669. 
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AffidAYit  (yenae  laid  in  wrong  ouunty)       • 


It  must  appear  in  the  aflSdavit  that  the  party  moving  has 
fully  and  fairly  stated  the  case  to  his  counsel,  giving  the  name 
and  residence  of  such  counsel.  Lynch  v.  Mosher^  4  How.  86  ; 
Richards  v.  Swetzer,  3  id.  413;  S.  C,  1  Code  R.  117;  Ellis  v. 
JoTies^  6  How.  296.  And  it  must  show  where  the  venue  is  laid. 
Butt  V.  Babbitt,  1  id.  184. 

By  a  rule  of  the  supreme  court  it  is  provided  that,  "  in  addi- 
tion to  what  has  usually  been  stated  in  affidavits  concerning 
venue,  either  party  iaay  state  the  nature  of  the  controversy,  and 
show  how  his  witnesses  are  material ;  and  may  also  show  where 
the  cause  of  action,  or  the  defense,  or  both  of  them  arose ;  and 
these  facts  will  be  taken  into  consideration,  by  the  court,  in  fix- 
ing the  place  of  trial."  Rule  60,  Sup.  Ct  This  rule,  however, 
does  not  require  the  defendant  to  disclose  the  matters  intended 
to  be  set  up  in  his  answer.  It  is  merely  optional  with  him,  and, 
if  he  prefers  to  omit  the  disclosure,  he  may  do  so.  Mixer  v. 
Kuhn,  4  How.  409 ;  S.  C,  3  Code  R.  106. 

When  an  affidavit  of  merits  has  once  been  filed  and  served, 
no  other  shall  be  necessary  on  making  a  motion,  and  the  service 
and  filing  may  be  shown  by  affidavit.    Rule  39,  Sup.  Ct. 

s 

Affidavit  {verme  laid  in  wrong  couTvty). 

{TUle  of  cause.) 
( Venue.) 

Y  Z,  the  defendant  above  named,  being  duly  sworn,  says : 

I.  That  the  summons  and  complaint  in,  this  action  were  served 
on  this  defendant  on  the  day  of       *    ,  18    . 

II.  That  the  said  action  is  brought  for  ,  and  the  county 
of          is  designated  as  the  place  of  trial. 

III.  That  on  the  day  of  ,  18  ,  and  before  answer- 
ing, this  deponent  caused  the  annexed  demand,  in  writing,  to  be 
served  on  the  attorney  for  the  plaintiff,  and  that  the  plaintiff's 
attorney  has  not  consented  to  change  the  place  of  trial. 

lY.  That  this  deponent  resides  in  the  and  county  of 

,  and  resided  there  at  the  commencement  of  this  action. 

V.  That  the  plaintiff  in  this  action  resided  then,  and  still 
resides,  in  the  and  county  of 

VI.  That  deponent  has  fully  and  fairly  stated  the  case  to 
,  his  counsel  in  this  cause,  who  resides  at  ,  and  that 

he  has  a  eood  and  substantia  defense  on  the  merits  in  this  cause, 
as  he  is  advised  by  said  counsel  and  verily  believes. 

{Jurat)  {Signature.) 

Vol.  IL— 80 
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Affidavit  (oonyenience  of  witnesseB) — Opposing  chaDge. 

Affidavit  {convenience  qf  witnesses). 

{Title  of  cause.) 

{ Vev/ae.) 

T  Z,  the  defendant  above  named,  being  duly  swom,  says : 

I.  That  the  complaint  in  this  cause  was  served  on  the  day 
of          ,  18    . 

II.  That  the  place  of  trial  named  therein  is  the  county  of 

III.  That  issue  was  joined  in  this  cause,  by  the  service  of  a 
,  on  the  dajr  of  ,  18    . 

rV.  (Affidavit  of  merits.) 

V.  That  deponent  has  fully  and  fairly  stated  to  his  said  coun- 
sel the  facts  which,  ie  expects  to  prove  by  each  and  every  one 
of  the  following  witnesses,  viz. :  E  P,  G  H  and  J  K ;  that  each 
and  every  one  of  them  are  material  witnesses  for  the  defense  on 
the  trial  of  this  cause,  as  he  is  advised  by  his  said  counsel  and 
verily  believes,  and  that,  without  the  testimony  of  each  and 
every  one  of  the  said  witnesses,  this  defendant  cannot  safely 
proceed  to  the  trial  of  this  cause,  as  he  is  also  advised  by  his 
said  counsel,  and  verily  believes,  and  that  each  and  every  one 
of  said  witnesses  reside  in  the  county  of  ,  viz. :  E  P  in  the 
town  of  ,  G  H  in  the  town  of  ,  J  K  in  the  town  of  , 
in  said  countv. 

VI.  That  the  facts  which  he  expects  to  prove  bv  the  said  wit- 
nesses are  as  follows :  By  E  P  the  fact  Estate  whaiis  expected  to 
he  proved  by  each.) 

{Jurat )  {Signature. ) 

Section  7.  Opposing  change. 

a.  Opposing  on  the  merits.  Where  the  defendant  moves  for  a 
change  of  the  place  of  trial,  on  the  ground  of  the  convenience 
of  witnesses,  the  motion  may  be  opposed  on  the  part  of  the 
plaintiff  by  affidavit,  showing  that  he  has  an  eq[ual  or  greater 
number  of  material  witnesses  than  the  defendant  residing  in  or 
near  the  county  in  which  the  venue  is  laid.  Austin  v,  Hirikley^ 
1 3  How.  576 ;  Spencer  v.  Hulbert^  2  Caines,  374 ;  Du  Bops  v. 
Fronk^  3  id.  95 ;  Stoutenibergh  v.  Legg^  2  Johns.  481 ;  Arwrty- 
mous^  7  Cow.  102 ;  Sherwood  v.  Steele^  12  Wend.  294.  But  if  any 
of  the  witnesses  are  superfluous,  the  court  wiU  not  regard  them 
in  reckoning  up  the  number.  Jordon  v.  Oarrison^  6  How.  6 ; 
S.  C,  1  Code  R.  N.  S.  400 ;  Goodrich  v.  VanderbiU,  7  How.  467 ; 
Benedict  v.  Hibbard,  5  Hill,  509. 

Where  the  plaintiff,  in  opposing  a  motion  to  change  the  venue, 
failed  to  answer  the  matter  in  the  defendant's  affidavit,  in  relation 
to  the  necessity  and  materiality  of  the  plaintiff's  witnesses,  it  was 
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Affidavit  to  oppose  change  of  venue  —  Stipulations  by  plaintiff. 

held  that  the  defendant's  affidavit  must  be  accepted  as  true  in 
such  respects,  and  the  motion  granted.  McOartney  v.  Betts,  1 
How.  73 ;  Benedict  v.  Hihbard^  5  Hill,  609.  As  already  noticed 
{ante^  art.  4,  §  4),  where  the  object  of  the  motion  is  delay,  it  may 
be  successfully  opposed,  as  it  may  be,  also,  where  a  fraud  is 
attempted  upon  the  court  by  the  defendant,  in  swearing  to  an 
unnecessary  number  of  witnesses.  Oarbutt  v.  Brdd/rver^  1  How. 
122 ;  WaUace  v.  Bond,  4  Hill,  536. 

Affidazit  to  oppose  change  of  venue. 

{Title  qf  cause.) 
{Venue.) 

A  B,  plaintiff  above  named,  being  duly  sworn,  says : 

I.  That  he  has  fully  and  fairly  stated  to  M  N,  his  counsel  in 
this  cause,  who  resides  at  ,  in  the  county  of  ,  the 
facts  which  he  expects  to  prove  by  each  and  every  one  of  the 
following  witnesses,  viz. :  C  I),  of  the  town  of  ,  E  P,  of  the 
town  of  ,  and  G  H,  of  the  town  of  ,  all  of  whom  reside 
in  the  said  county  of  ,  and  that  they  are,  each  ajid  every 
one  of  them,  material  and  necessary  witnesses  for  this  plaintiff 
on  the  trial  of  this  cause,  as  he  is  advised  by  his  said  counsel 
and  verily  believes ;  and  that,  without  the  testimony  of  each  and 
every  one  of  said  witnesses,  this  plaintiff  cannot  safely  proceed 
to  tlie  trial  of  this  cause,  as  he  is  also  advised  by  his  said  coun- 
sel and  verily  believes. 

II.  That  the  facts  which  this  plaintiff  expects  to  prove  by  said 
witnesses  are  as  follows :  By  E  F,  etc.  {^tate  what  is  expected 
to  he  proved  by  each.) 

{Jurai.)  {Signature.) 

h.  Stipulations  by  plaintiff.  Certain  stipulations  on  the  part 
of  the  plaintiff  will  have  the  effect  to  retain  the  venue  in  opposi- 
tion to  the  motion ;  thus  where  he  stipulates  to  give  no  evi- 
dence except  as  to  facts  transpiring  in  the  county  where  the  venue 
is  laid  {Smith  v.  AveriU,  1  Barb.  28) ;  or  to  pay  all  the  expenses 
of  bringing  the  defendant's  witnesses  to  the  place  of  trial. 
W(yrthy  v.  OiTbert,  4  Johns.  492.  But  see  contra,  Rathbone  v. 
Harman^  4  Wend.  208,  where  the  court  refused  to  retain  the 
venue  on  such  stipulation.  As  to  other  stipulations,  see  ante, 
art.  5,  §  2. 

c.  Vacating  stay  of  proceedings.  Where  the  defendant  has 
obtained  an  order  to  stay  the  proceedings  for  the  purpose  of 
making  his  motion,  the  plaintiff  may  obtain  a  revocation  of  such 
order,  on  presenting  to,  and  filing  with,  the  officer,  granting  it,  an 
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affidavit  showing  such  facts  as  will  entitle  the  plaintiff,  accord- 
ing to  the  settled  practice  of  the  court,  to  retain  the  place  of  trial ; 
whereupon  he  must  give  immediate  notice  of  such  revocation  to 
the  defendant's  attorney.    Bule  69,  Sup.  Ct. 

The  plaintiff's  affidavit  opposing  the  motion  should  be  sub- 
stantially in  the  same  form  as  that  of  the  defendant  but  need 
not  state  that  the  plaintiff  has  merits.  Brittan  v.  Pedbodyj  4 
Hill,  69,  note. 

Order  revoking  stay  of  proceedings. 

{Title  of  cause.)  {At  special  terrrij  etc.) 

The  plaintiff  in  the  above  cause  having  presented  and  filed 
with  me  an  affidavit  showing  such  facts  as  will  entitle  him  to 
retain  the  venue  in  this  cause  ;  I  hereby  revoke  the  order,  to  stay 
proceedings  granted  by  me,  on  the  day  of  ,  187    . 

Section  8«    The  order. 

a.  Form  of: 

Order  to  sTixm  cause^  with  stay  of  proceedings. 

{Title  ofcatbse.) 

On  the  foregoing  affidavit,  and  on  the  pleadings  and  demand 
therein  mentioned,  let  the  plaintiff  show  cause,  at  a  special  term, 
to  be  held  at  ,  on  the  day  of  ,  at  o'clock 

in  the  forenoon,  or  as  soon  thereafter  as  counsel  can  be  heard, 
why  the  place  of  trial  of  this  action  should  not  be  changed  from 
the  county  of  to  the  county  of  ,  and  why  the  defend- 

ant should  not  have  the  costs  of  this  motion,  and  such  other 
relief  as  may  be  just,  and  until  the  determination  of  this  motion, 
let  aU  proceedings  on  the  part  of  the  plaintiff  be  stayed. 

Instead  of  the  foregoing  order  to  show  cause,  the  order  may  be 
granted  on  an  application  made  on  due  notice  to  the  plaintiff^ 
and  -when  so  made  may  be  in  the  following  form  : 

Order  cTianging  pla^e  cf  trial. 

On  reading  and  filing  the  affidavit  of  Y  Z,  the  complaint 
herein,  and  the  demand  to  change  the  place  of  trial ;  and  on 
motion  of  ,  counsel  for  the  defendant,  and  after  hearing 

,  counsel  for  the  plaintiff  in  opposition  thereto  {or  on '  due 
proof  of  the  service  of  the  notice  of  motion,  and  no  one  appear- 
mg  in  opposition  thereto). 

Ordered  :  That  the  place  of  trial  of  this  action  be,  and  hereby 
is,  changed  from  the  county  of  to  the  county  of  ,  with 

dollars,  costs  of  this  motion  to  defendant,  to  abide  the 
event  of  this  suit. 
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h.  Service  and  entry  of.  A  certified  copy  of  the  order  must 
be  served  on  the  plaintiff's  attorney,  and,  until  this  be  done,  the 
plaintiff  may  proceed  as  if  the  original  place  of  trial  were 
retained.  Keep  v.  Tyler^  4  Cow.  541.  A  mere  notice  or  uncer- 
tified copy  may  be  disregarded.  lb. 

c.  Compliance  with.  "  When  the  place  of  trial  is  changed,  all 
other  proceedings  shall  be  had  in  the  county  to  which  the  place 
of  trial  is  changed,  unless  otherwise  provided  by  the  consent  of 
the  parties,  in  writing,  duly  filed,  or  order  of  the  courts  and  the 
papers  shall  be  filed  or  transferred  accordingly." 

If  both  parties  proceed  in  the  trial,  without  objection,  in  the 
originalcounty,  a  judgment  rendered  therein  is  valid,  notwith- 
standing the  order  for  a  removal  to  another  county  has  been 
entered.    People  v.  Mather ^  3  Wend.  481. 


CHAPTER  IX. 

EVIDENCE. 

ARTICLE  I. 

PUBLIC  DOCUMEKTS,  NOT  JUDICIAL,  HOW  PEOVBD. 

Section  1.  Statutes  in  general. 

a.  In  general.  The  depositaries,  from  which  written  evidence 
is  obtained,  are  documents  or  writings,  either  public  or  private. 
Public  writings  embody  the  acts  of  public  oflScers  in  the  execu- 
tive, legislative  and  judicial  departments  of  government,  and 
are  divisible  into  two  classes,  namely,  judicial  writings  and  those 
not  judicial.  The  mode  of  proving  the  most  important  writings 
under  the  latter  class  will  be  first  considered. 

h.  Statutes  of  this  State.  All  laws  passed  by  the  legislature 
of  this  State  may  be  read  in  evidence,  from  the  volumes  printed 
by  the  State  printer.  1  R.  S.  184,  §  12.  Or  they  may  be  read 
from  the  State  paper,  until  three  months  aft^er  the  close  of  the 
session  at  which  they  became  laws.  1  R*  S.  183  (184),  §  8.  And, 
since  the  act  of  April  12,  1843,  from  the  volumes  printed  under 
the  direction  of  the  secretary  of  State,  each  volume  so  printed 
being  required  to  contain  the  certificate  of  the  secretary  of  State, 
to  the  effect  that  the  said  volume  was  printed  under  his  direc- 
tion.   Law3  of  1843,  ch.  98,  p.  80. 

The  Revised  Statutes  of  this  State  may  be  read  in  evidence 
from  the  copies  printed  and  published  under  the  direction  of  the 
revisers,  and  certified  by  them  to  be  true  copies  of  the  original 
acts,  which  certificate  is  required  to  be  printed  in  each  copy. 
2  R.  S.  778  (act  of  December  10, 1828) ;  and  by  act  of  April  19, 
1830.  Any  person  residing  in  the  State  is  authorized  to  print 
and  publish  the  whole  or  any  part  of  the  Revised  Statutes,  but 
to  entitle  them,  so  published,  to  be  read  in  evidence,  each  copy 
must  contain  a  printed  certificate  of  the  secretary  of  State,  or  of 
two  of  the  revisers,  that  such  copy  is  a  correct  transcript  of  the 
text  of  the  Revised  Statutes,  as  published,  except  such  typo- 
graphical errors  in  the  original  as  may  be  corrected  in  such 
copy,  and  except  such  parts  as  shall  have  been  altered  by  acts 
of  the  legislature.    Laws  of  1830,  p.  285,  ch,  259. 


EVIDENCE.  639 

9 

Statutes  of  United  States  and  other  States — Other  public  documents,  not  judicial.' 

c.  Statutes  of  United  States.  The  courts  of  this  State  take 
judicial  notice  of  the  constitution  of  the  United  States,  and  of 
the  laws  of  congress,  enacted  in.  pursuance  thereof.  Jack  v. 
Martin,  12  Wend.  311 ;  S.  C.  afl5rmed,  14  id.  607 ;  SiDinner- 
ion  V.  Columbian  Ins.  Co.,  37  K  T.  (10  Tiff.)  174.  And  the  edi- 
tion of  the  laws  and  treaties  of  the  United  States,  published  by 
Little,  Brown  &  Co.,  is  declared  to  be  competent  evidence  of  the 
several  public  and  private  acts  Of  congress,  and  of  the  several 
treaties  therein  contained,  in  aU  the  courts  of  law  and  equity 
and  of  maritime  jurisdiction,  and  in  all  the  tribunals  and  public 
offices  of  the  United  States,  and  of  the  several  States,  without 
any  further  proof  or  authentication  thereof.  Stat.  1846,  ch. 
c,  §  2 ;  9  Stats,  at  Large,  p.  76 ;  1  Greenl.  Ev.,  §  480. 

d.  Statutes  of  other  States.  Until  a  reQ^nt  period,  the  statute 
laws  of  other  States  could  be  proved  in  our,  courts  only  by  a 
copy  properly  exemplified  by  the  officer  having  the  custody  of 
them.  Packard  v.  Sill,  2  Wend.  411  ;  Thomas  v.  Robinson,  3 
id.  267  ;  TovZandou  v.  Lachenmeyer,  37  How.  145 ;  S.  C,  6  Abb. 
K".  S.  215;  1  Sweeny,  45.  But,  by  act  of  the  legislature  of 
April  12, 1848,  printed  volumes  of  the  statute  laws  of  any  other 
of  the  United  States  are  to  be  admitted  in  our  courts  as  prima 
fade  evidence  of  such  laws  (Laws  of  1848,  ch.  312,  §  1) ;  and  it 
is  provided  by  the  same  act  that  "the  unwritten  or  common 
law  of  any  other  of  the  United  States,  or  of  the  territories  thereof  , 
may  be  proved  as  facts  by  parol  evidence,  and  the  books  of 
reports  of  cases  adjudged  in  their  courts,  may  also  be  admitted 
as  evidence  of  such  law.  Id.,  §  2 ;  Code,  §  426.  Parol  evidence  of 
the  statute  law  of  another  State  is  not  admissible  in  the  courts  of 
this  State.  The  proper  method  is  the  production  of  the  printed 
volume,  or  by  an  exemplified  copy.  Taulandou  v.  Lach^ew- 
meyer,  1  Sweeny,  45 ;  37  How.  145 ;  6  Abb.  N.  S.  216. 

e.  Foreign  laws.  Foreign  laws  are  to  be  treated  as  facts,  and 
they  must  be  alleged  and  proved  as  other  facts,  of  which  the 
court  does  not  take  judicial  notice.  Monroe  v.  Douglass,  5  N. 
T.  (1  Seld.)  447.  See  Savage  v.  O'Neil,  44  J5f.  Y.  (5  Hand)  298. 
The  mode  of  proving  them  is  the  same  as  that  prescribed  for 
proving  the  laws  of  other  States.    Code,  §  426. 

Section  2.  Other  public  documents,  not  judicial. 

a.  Journals  of  the  legislature.  The  journals  of  either  branch 
of  the  legislature  of  this  State  may  be  read  in  evidence  from 
copies  printed  by  the  authority  of  either  house,  and  laid  on  the 
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tables  of  tlie  members.     Hoot  v.  Kingy  7  Cow.  613;   8.  C 
affirmed,  4  Wend.  113. 

b.  State  papers.  All  copies  of  records  and  papers  in  the  office 
of  the  secretary  of  State^  certified  \xy  him  and  authenticated  bj 
the  seal  of  his  office,  shall,  in  all  cases,  be  evidence,  eqaally  and 
in  like  manner  as  the  original.  1  B.  S.  166,  §  4.  And  in  like 
manner  copies  of  papers,  certified  by  the  following  officers 
to  be  in  their  custody,  are  made  evidence :  By  the  comptroller 
(1  R.  S.  187,  §  17) ;  or  deputy  comptroller  (id.  188,  §  18) ; 
by  the  surveyor-general  (id.  187,  §  17) ;  by  the  superintendent 
of  the  banking  department  (Laws  of  1851,  ch.  164,  §  4) ;  by  the 
secretary  of  the  board  of  canal  commissioners  (Laws  of  1840, 
ch.  292,  §  3) ;  by  the  clerk  of  the  board  of  supervisors  of 
any  county  (Laws  of  .1866,  ch.  249,  p.  383),  by  the  collector  of 
customs  (Laws  of  1862,  ch.  261,  p.  ^0) ;  and  by  town  clerks  (1 
R.  S.  323,  350,  §  16). 

c.  Letters  patent.  Letters  patent  may  be  proved  by  exempli- 
fications certified  by  the  secretary  of  State  under  the  seal  of  his 
department.    Peck  v.  Farrington^  9  Wend.  44. 

d.  Canal  maps.  A  transcript  from  the  original  canal  maps, 
or  from  a  copy  thereof,  certified  as  correct  by  the  comptroller  or 
county  clerk  with  whom  such  copy  or  map  may  be  filed,  is  to  be 
received  as  presumptive  evidence  in  all  judicial  or  legal  proceed- 
ings.    1  R.  S.  218,  §  7. 

e.  Legislative  papers.  All  petitions  and  i>apers  presented  to 
the  senate  or  assembly  must  be  kept  on  file  in  each  of  the  houses 
where  they  were  originally  presented,  and  copies  of  said  peti- 
tions or  papers  certified  by  the  clerk  of  the  house  in  which  they 
were  presented  and  filed  2irB  prima  faerie  evidence  thereof  wher- 
ever the  same  may  be  required  in  this  State.  Laws  of  1837,  ch. 
140,  p.  113. 

/.  Proceedings  of  common  council  of  Nev)  York.  Every  act^ 
ordinance,  resolution  or  proceeding  of  the  common  council  of  the 
city  of  New  York  may  be  read  in  evidence,  either  from  a  copy 
of  such  act,  etc.,  certified  by  the  clerk  of  the  common  council, 
with  the  seal  of  the  corporation  affixed,  or  from  the  volume  of 
ordinances  printed  by  authority  of  the  common  council.  Laws 
of  1832,  ch.  158,  p.  261,  §  1.  The  charter  of  the  city  of  New 
York  may  be  read  in  evidence  firom  the  volume  containing  such 
charter  printed  by  authority  of  the  common  council,  or  from 
a  copy  certified  by  a  clerk  of  the  common  council  (id.  §  2),  and 
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may  be  bo  read  on  a  trial  involving  the  title  to  lands.  Bnt  such 
proof  of  the  charter  is  prima  fade  only.  Howell  v.  Buggies  y  5 
N.  Y.  (1  Seld.)  444. 

g.  Records  of  hoard  of  regents.  Copies  of  and  extracts  from 
any  and  all  records,  books,  papers,  documents,  files  and  manu- 
scripts in  the  possession  or  custody  of  the  regents  of  the  univer- 
sity as  such,  or  as  trustees  of  the  State  library  or  otherwise,  in 
their  official  capacity,  and  duly  authenticated  under  the  hand  of 
the  chancellor  or  secretary  and  under  the  common  seal  of  the 
said  regents  as  a  true  copy  of  such  original,  may  be  used  and 
read  in  evidence  in  all  courts  in  this  State  with  tiie  same  force 
and  eifect  as  the  original.    Laws  of  1870,  ch.  60. 

h.  Miscellaneous.  The  acts  of  the  corporation  of  a  city  may 
be  proved  by  the  production  of  their  original  minutes,  without 
further  proof  of  their  verity  (Denning  v.  Roome^  6  Wend.  651) ; 
and  entries  in  corporation  books  are  proved  by  the  production 
of  the  books  themselves.  But  it  must  first  be  made  to  appear 
that  they  are  the  books  of  the  corporation,  kept  as  such  by  the 
proper  officer  or  some  other  person  authorized  to  make  entries 
in  his  necessary  absence.  It  is  not  enough  to  prove  the  book  to 
be  in  the  handwriting  of  a  person  stated  in  the  book  itself  to  be 
the  secretary,  but  not  otherwise  shown  to  be  the  proper  officer. 
Turnpike  Company  v.  M^Kean^  10  Johns.  164..  In  all  cases, 
when  a  seal  of  any  corporation  is  authorized  or  required  by  law, 
the  same  may  be  affixed  by  making  an  impression  directly  on  the 
paper,  which  is  as  valid  as  if  made  on  a  wafer  or  on  wax.  Laws 
of  1848,  ch.  195,  §  1. 

As  to  the  proof  of  the  incorporation  of  a  foreign  corporation, 
see  WatervUle  ManufaMuring  Co.  v.  Brovm^  9  How.  27. 

A  land  patent  may  be  proved  by  a  constai  or  exemplification 
of  the  record.  McKinnon  v.  Bliss^  31  Barb.  180 ;  S.  C.  affirmed, 
21  N.  Y.  (7  Smith)  206. 

ARTICLE  n. 

BBCORDS  AND  JUDICIAL  WBITINOS,  HOW  PROVED. 

Section  1.  Judgments  and  decrees  of  courts  of  this  State. 

a.  In  superior  courts  of  record.  Judgments  rendered  in  the 
higher  or  superior  courts  are  always  of  record,  and  hence  may 
not  be  contradicted ;  for  a  party  will  not  be  allowed  to  aver,  as 
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error  in  fact,  a  master  contrary  to  the  record.  2  Phill.  Ev.  2  ; 
White  V.  Merritt,  7  N.  Y.  (3  Seld.)  362 ;  People  v.  Sturteoard,  9 
N.  Y.  (5  Seld.)  263 ;  Oates  v.  Preston,  41  N.  Y.  (2  Hand)  113. 

The  statute  provides,  that  records  of  the  courts  of  this  State  may 
be  proved  by  transcripts  duly  certified  by  the  clerk  having  the 
custody  thereof  under  the  seal  of  the  court  (1 R.  S.  350  [377],  §  65) ; 
and  it  is  required  to  be  stated  in  the  certificate  that  the  copy  has 
been  compared  by  the  clerk  with  the  original,  and  that  it  is  a 
correct  transcript  therefrom,  and  of  the  whole  of  such  original. 
2  B.  S.  403  (420),  §  59.  If  a  transcript  be  deemed  inadmissible,  the 
clerk,  in  whose  office  the  record  is  filed,  may  be  required,  on  the 
service  of  a  svbpoma  duces  tecurriy  to  attend  the  trial,  with  the 
record  itself,  which  must  be  proved  to  be  a  record  by  the  oath 
of  the  clerk  or  his  deputy.  A  defect  in  the  proof  of  a  record  of 
judgment  at  the  trial  may  be  supplied  by  the  production  of  an 
exemplification  in  bank.  Williams  v.  Wood,  14  Wend.  126.  In 
proving  a  record  by  a  copy  under  seal,  the  courts  recognize, 
without  proof,  the  great  seal  of  a  State,  the  seals  of  the  supreme 
courts  of  justice,  and  of  all  courts  established  by  public  statutes. 
1  Greenl.  Ev.,  §  503;  Delqfield  v.  Hand,  3  Johns.  310. 

6.  In  courts  not  of  record.  The  mode  of  proving  the  proceed- 
ings, generally,  of  the  inferior  courts,  is  regulated  by  the  stat- 
utes upon  which  they  depend  for  their  authority.  Thus,  where 
the  proceedings  before  a  justice  of  the  peace  are  sought  to  be 
proved  elsewhere  than  before  him,  they  may  b6  so  proved  by 
transcripts  from  the  justice's  docket,  subscribed  by  him,  and 
verified  by  a  certificate  of  the  clerk  of  the  county  in  which  such 
justice  resides,  under  the  seal  of  the  court  of  common  pleas  of 
the  county,  specifying  that  the  person  subscribing  the  transcript 
was,  at  the  date  of  the  proceeding  therein  mentioned,  a  justice 
of  the  peace  of  such  county.  2  R.  S.  269,  270,  278,  §§  246,  247. 
See  Maynard  v.  TTiompson,  8  Wend.  393.  The  certificate  of  the 
clerk  who  is  to  authenticate  the  transcript,  within  the  provisions 
of  the  statute,  must  be  that  of  the  clerk  of  the  county  where  the 
justice  resided  when  he  rendered  the  judgment  {Maynard  v. 
Thompson,  8  Wend.  393) ;  and  so  authenticated,  the  transcript 
is  evidence  in  all  courts.  Brotherton  v.  Wright,  15  Wend.  239. 
The  copy  of  a  judgment  of  a  court  of  limited  jurisdiction  is 
inadmissible  as  evidence,  unless  it  be  shown  from  evidence  that 
all  the  necessary  steps  had  been  taken  to  give  the  court  jurisdic- 
tion to  render  such  judgment.    Thus,  it  has  been  held  that  the 


EVIDENCE.  643 


BecordB  of  oourte  of  United  States  — JudgmentB  and  decrees  of  ooorts  of  other  States. 

city  court  of  Brooklyn  being  one  of  limited  jurisdiction,  a  copy 
of  a  judgment  of  divorce  is  not  of  itself  evidence  that  the  court 
had  acquired  any  right  to  make  the  decree.  SiTnons  v.  De 
Barre,  4  Bosw.  547 ;  S.  C,  6  Abb.  188 ;  S.  C.  affirmed,  8  id.  269. 
See  Lawrence  s  Casey  18  id.  347. 

e.  Surrogaies^  courts.  Proceedings  in  surrogates'  courts,  such 
as  the  probate  and  record  of  wills,  letters  testamentary,  and 
letters  of  administration,  may  tfe  proved  by  the  records  of  such 
courts,  or  by  transcripts  from  the  records,  certified  by  the  surro- 
gate, under  his  seal  of  office.  2  R.  S.  68,  §  16 ;  id.  80,  82,  §§  66, 
58 ;  Jackson  v.  JRohinsoriy  4  Wend.  436. 

An  exemplification  of  letters  of  administration  from  the  surro- 
gate's  office  is  good  evidence,  without  accounting  for  the  non- 
production  of  the  original  letters.    Jackson  v.  Robinson^  supra. 

Section  2.  Becords  of  courts  of  the  United  States. 

a.  In  general.  The  records  of  courts  of  the  United  States  are 
proved  by  exemplified  copies,  under  the  seal  of  the  court,  and 
certified  by  the  clerk.  Pepoon  v.  JenJcinSy  2  Johns.  Cas.  119. 
And,  by  act  of  May  14, 1846,  it  is  provided  that  "a  copy  of  any 
records  and  proceedings  of  the  district  and  circuit  courts  of  the 
United  States  may  be  received  in  evidence  in  all  courts  of  this 
State,  when  certified  by  the  clerk  or  officer,  in  whose  custody 
the  same  is  required  by  law  to  be,  to  have  been  compared  by  him 
with  the  original,  and  to  be  a  correct  transcript  therefrom,  and 
of  the  whole  of  such  original,  and  attested  by  the  official  seal 
of  such  officer."     Laws  of  1846,  ch.  303,  p.  326. 

Section  3.  Judgments  and  decrees  of  courts  of  other  States. 

a.  In  general.  The  constitution  of  the  United  States  provides 
that  ^' full  faith  and  credit  shall  be  given  in  each  State  to  the 
public  acts,  records  and  judicial  proceedings  of  every  other 
State.  And  the  congress  may,  by  general  laws,*  prescribe  the 
manner  in  which  such  acte,  records  and  proceedings  shall  be 
proved,  and  the  effect  thereof."  Const.  U.  S.,  art.  4,  §  1.  Under 
this  provision  it  has  been  enacted  that  "  the  records  and  judicial 
proceedings  of  the  courte  of  any  State  shall  be  proved  or 
admitted,  in  any  other  court  within  the  United  States,  by  the 
attestation  of  the  clerk  and  the  seal  of  the  court  annexed,  if 
there  be  a  seal,  together  with  a  certificate  of  the  judge,  chief 
justice,  or  presiding  magistrate,  as  the  case  may  be,  that  the 
said  attestation  is  in  due  form."  1  U.  S.  Stat,  at  Large,  122. 
And,  by  a  subsequent  act,  these  provisions  are  ei^n^ed  to  the 
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courts  of  all  territories  subject  to  the  jurisdiction  of  the  United 
States.  Stat.  U.  S.,  March  27, 1804 ;  2  U.  S.  Stat  at  Large,  298. 
It  has  been  held  that  the  judgments  of  justices  of  the  i)eace  are 
not  within  the  meaning  of  these  constitutional  and  statutory 
provisions.  Warren  v.  Flagg^  2  Pick.  448 ;  Rohinson  v.  Pres- 
coitj  4  N.  H.  450  ;  Silver  Lake  Bank  v.  Harding,  6  Ohio,  545 ; 
1  Greenl.  Ey.,  §  505.  Hence,  aif  action  cannot  be  maintained  here 
on  a  judgment  obtained  in  a  justice^ s  court  in  a  sister  State, 
unless  the  statute  organizing  such  court  be  shown.  TltomcLS  y. 
Robinson,  3  Wend.  267.  The  record  of  a  court  in  another  State 
will  not  be  received  in  evidence  here,  unless  the  attestation  be 
signed  by  the  clerk,  the  attestation  of  a  deputy  clerk  being 
insuflBicient.  Morris  v.  Paichin,  24  N.  Y.  (10  Smith)  394.  And, 
unless  such  attestation  be  certified  by  the  presiding  judge,  in 
the  manner  directed  by  the  act  of  congress.  Smith  v.Blagge, 
1  Johns.  Cas.  239.  See  Pepin  v.  Lachenmeyery  46  N.  Y.  (6 
Hand)  27. 

There  is  a  distinction  to  be  observed  between  a  copy  of  the 
record  of  a  court  and  a  copy  from  its  minutes.  A  transcript  of 
minutes,  extracted  from  the  docket  of  a  court,  is  not  admissible 
in  evidence,  under  the  act  of  congress  of  May  26, 1790,  although 
the  certificates  of  authentication  are  in  due  form.  Fergiison  v. 
Harwood^  7  Cranch,  408 ;  Pepin  v.  Lachenmeyer,  45  N.  Y.  (6 
Hand)  27. 

Section  4.  Judgments  and  decrees  of  courts  in  foreign  countries. 

a.  In  general.  The  records  and  judicial  proceedings  of  any 
court  in  a  foreign  country  are  rendered  admissible  as  evidence  in 
the  courts  of  this  State  upon  being  authenticated : 

1.  By  the  attestation  of  the  clerk  of  such  court  with  the  seal 
of  such  court  annexed,  or  of  the  officer  in  whose  custody  such 
records  are  legally  kept,  with  the  seal  of  his  office  annexed ; 

2.  By  a  certificate  of  the  chief  justice  or  presiding  magistrate 
of  such  court  that  the  person  attesting  such  record  is  the  clerk 
of  the  court,  or  that  he  is  the  officer  in  whose  custody  such 
record  is  required  by  law  to  be  kept ;  and  in  either  case  that  the 
signature  of  such  person  is  genuine ;  and, 

3.  By  a  certificate  of  the  secretary  of  State  or  other  officer  of 
the  government  under  whose  authority  such  court  is  held,  having 
the  custody  of  the  great  or  principal  seal  of  such  government, 
purporting  that  such  court  is  duly  constituted,  specifying  gener- 
ally the  nature  of  its  jaris4iction,  and  verifying  the  signature  of 
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the  clerk  or  other  officer  having  the  custody  of  such  record  and 
also  yerifying  the  signature  of  the  chief  justice  or  presiding 
magistrate.    2  B.  S.  896  (413),  §  26. 

Or  the  records  and  proceedings  of  foreign  courts  may  also  be 
proved  by  copies,  upon  due  proof  being  made : 

1.  That  the  copy  offered  has  been  compared  by  the  witness 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  such 
original ; 

2.  That  such  original  was  in  the  custody  of  the  cl^rk  or  other 
officer  legally  having  charge  of  the  same  ;  and, 

8.  That  such  copy  is  duly  attested  by  a  seal  which  shall  be 
proved  to  be  the  seal  of  the  court  in  which  such  record  or  pro- 
ceeding shall  be.    Id.,  §  27. 

These  provisions,  however,  of  the  Revised  Statutes  shall  not 
prevent  the  proof  of  a^;iy  record  or  judicial  proceeding  of  the 
courts  of  any  foreign  country  according  to  the  rules  of  the 
common  law  in  any  other  manner  than  that  pointed  out  above, 
nor  shall  they  be  construed  as  declaring  the  eSSect  of  any  record 
or  judicial  proceeding  authenticated  as  prescribed  by  the  statute. 
Id.,  §  28.  Upper  Canada  is  a  foreign  country  (Ennis  v.  Smithy 
14  How.  [U.  S.]  400,  430),  and  its  public  seal,  attested  by  the  gov- 
ernor-general, proves  itself,  in  the  same  sense,  and  to  the  same 
effect,  as  that  of  an  independent  foreign  State.  Lazier  v.  West- 
cott,  26  N.  Y.  (12  Smith)  146. 

Section  6.  Other  judicial  writings* 

a.  Process  and  pleadings.  Process  of  the  court  must  in  all 
cases  be  proved  by  the  production  of  the  writ  itself  or  by  a 
sworn  copy.  Brush  v.  Taggart^  7  Johns.  19 ;  Jenner  v.  Joliffe^ 
6  id.  9.  And  if  the  original  be  lost  it  must  be  accounted  for. 
Fost^  V.  TruTl,  12  id.  456. 

Parol  evidence  as  to  the  existence  of  process  issued  out  of  a 
court  is  inadmissible.  lb.  And  if  offered,  should  be  objected  to  at 
the  trial,  as  it  cannot  be  assigned  afterward  for  error.  Yan 
Slyck  V.  Taylor^  9  Johns.  146. 

A  copy  of  the  plaintiff's  pleadings  served  on  the  defendant's 
attorney  is  admissible  in  evidence  to  show  a  former  suit  and  the 
cause  of  action  therein  expressed.  It  is  not  necessary  to  produce 
an  exemplified  copy  of  them  on  file.  Brown  v.  lAtUefield^  7 
Wend.  454 ;  S.  C.  affirmed,  11  id.  467. 

6.  Verdicts.  A  verdict  proved  by  the  judgment  roll  and  the 
clerk' s  minutes  of  trial  is  admissible  in  evidence.    Lee  v.  Clark^ 
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1  Hill,  56.  But,  as  a  general  rule,  a  copy  of  the  judgment  ren- 
dered upon  the  verdict  must  be  produced,  for  it  may  be  that  the 
judgment  was  arrested  or  that  a  new  trial  was  granted.  Pitton 
V.  Walter^  1  Stra.  162.  This  rule,  however,  can  have  no  applica- 
tion to  a  verdict  rendered  before  a  court  having  no  power  to 
arrest  a  judgment  or  award  a  new  trial.  Hence,  a  verdict  ren- 
dered before  a  justice  of  the  peace  is  evidence  without  the  judg- 
ment being  produced.    FeUer  v.  MyZUner^  2  Johns.  181. 

c.  Rules^  orders^  affidavits.  Proceedings  in  courts  of  law  not 
being  records,  such  as  rules,  orders,  affidavits  and  other  papers 
filed,  may  be  proved  by  copies,  duly  certified,  under  seal,  by  the 
clerks  of  such  courts.  2  R.  S.  403  (420),  §  69.  But  a  seal  is  not 
required  where  the  copy  is  to  be  used  in  the  same  court  or  before 
any  officer  thereof,  nor  where  a  certified  copy  of  a  rule  or  order 
of  the  supreme  court  is  to  be  used  in  a  circuit  court.  Id.  404^ 
§  60.  A  judge's  order  may  be  proved  by  the  production  of  the 
order  itself.    Still  v.  Halford^  4  Camp.  17. 

Proceedings  in  equity,  such  as  pleadings,  proofs,  etc.,  may  be 
proved  by  copies  duly  certified  by  the  clerks  in  whose  custody 
they  are  deposited,  under  the  seal  of  the  court.  See  2  R.  S. 
403  (420),  §  59. 

d.  Depositions.  As  to  the  admission  of  depositions  in  evi- 
dence, see  '' Conditional  exstmination  of  witnesses." 

Section  6.  Miscellaneous. 

a.  Marriages.  Where  documentary  evidence  of  marriages  is 
required  they  may  be  proved  by  the  original  certificates  of  mar- 
riage, the  original  entry  thereof  in  the  town  or  county  clerk's 
office,  or  by  a  certified  copy  of  such  certificate  or  original  entry. 

2  R.  S.  141  (146),  §  17.  And  marriages  when  recorded  in  parish 
registers  may  be  proved  by  the  production  of  the  registers  them- 
selves or  by  sworn  copies  of  the  entries.  Jackson  v.  King^  6 
Cow.  237. 

6.  Notices  or  advertisements.  Proof  of  the  publication  of  any 
notices  or  advertisements  which  by  law  are  required  to  be  pub- 
lished in  any  newspaper  in  this  State  may  be  made  by  the  affi- 
davit of  the  printer  or  foreman  of  the  printer  of  such  newspaper. 
Laws  of  1836,  ch.  169,  p.  168. 

t.  Affidavits  in  other  States  or  foreign  countries.  In  order  that 
these  may  be  entitled  to  admission  as  evidence,  the  provisions  of 
the  Revised  Statutes  require  them  to  be  authenticated  as  follows : 

1.  They  must  be  certified  by  some  judge  of  a  court  having  a 
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seal,  to  have  been  subscribed  and  taken  before  liim,  specifying 
the  time  and  place  where  taken. 

2.  The  genuineness  of  the  signature  of  such  judge,  the  exist- 
ence of  the  court,  and  the  fact  that  such  judge  is  a  member 
thereof,  must  be  certified  by  the  clerk  of  the  court,  under  the 
seal  thereof.  2  R.  S.  396  (412),  §  26.  It  is  not  necessary  that  the 
requirements  of  the  statute  be  literally  observed.  A  substantial 
compliance  with  the  provisions  thereof  will  be  deemed  sufficient. 
JBelden  v.  Devoe,  12  Wend.  223 ;  ManufdcturetB  <ft  Mechanics^ 
Bank  of  Philadelphia  v.  Oowden^  3  Hill,  461.  The  venue,  how- 
ever, is  an  essential  part  of  every  affidavit,  and  must  not  be 
omitted.    Lane  v.  Morse^  6  How.  394. 

d.  Gorporaiixms.  A  corporation  may  be  proved  by  an  exem- 
plification or  admission  of  the  act  of  incorporation  and  acts  of 
user  under  it.  United  States  Bank  v.  Stearns^  16  Wend.  314  ; 
Williams  v.  Bank  of  Michigan^  7  id.  639.    In  order  to  prove 

the  incorporation  of  a  religious  society,  the  original  certificate 
of  incorporation  itself  filed  under  the  statute  must  be  produced 
or  its  non-production  accounted  for.  The  record  of  the  certifi- 
cate is  not  primary  evidence.  Jackson  v.  Leggett^  7  Wend. 
377 ;  Paddock  v.  Brown,  6  Hill,  630. 

e.  Proceedings  of  notaries  ptiblic.  The  proceedings  of  nota- 
ries public,  relating  to  the  protest  of  bills  of  exchange  and  prom- 
issory notes,  and  the  notice  of  such  protest,  may  be  proved  by  the 
certificate  of  the  notary,  under  his  hand  and  seal,  stating  the 
presentment  of  the  bill  or  note  for  acceptance  or  payment,  the 
protest,  and  the  time  and  mode  of  giving  notice  thereof  to  the 
parties.  Laws  of  1833,  p.  396,  §  8.  The  provisions  of  this  act 
apply  only  to  protests  made  within  this  State  and  by  our  own 
notaries.  And  even  where  the  notary's  certificate  of  protest  is 
declared  to  be  legal  evidence  by  a  statute  of  the  State  within 
which  the  note  is  made  payable,  it  is  still  inadmissible  as  evi- 
dence in  the  courts  of  this  State.  BanJc  of  Bochester  v.  Oray,  2 
Hill,  227 ;  KirUand  v.  Warner  2  Duer,  278.  As  a  general  rule, 
entries  and  memoranda  made  in  the  usual  course  of  business  by 
notaries,  clerks,  and  other  persons,  may  be  received  in  evidence 
after  the  death  of  the  person  who  made  them.  But  if  such  per- 
son be  still  living,  though  not  within  the  State,  he  must  be  called 
or  examined  on  commission,  otherwise  his  entry  or  memoran- 
dum cannot  be  received.  Brewster  v.  Doane,  2  Hill,  637  ;  Shel- 
don V.  Benham,  4  id.  129 ;  Arms  v.  MiddUton^  23  Barb.  671. 
See  2  R.  S.  284  (294),  §  47 ;  White  v.  Ambter,  8  N.  Y.  (4  Seld.)  170. 
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ARTICLE  m. 

PRIVATE  WBITIKG8,  HOW  PBOVED. 

>    Section  1.  Writings  under  seal. 

a.  In  general.  For  the  purposes  of  this  chapter,  private 
writings  may  be  divided  into  two  classes,  namely,  writings  under 
seal  and  writings  not  under  seal.  And  the  particular  mode  of 
proving  the  most  prominent  instruments  under  each  class  will 
be  fully  pointed  out. 

6.  Deeds.  Proof  of  deeds  may  be  made,  either  by  the  pro- 
duction of  the  originals  themselves,  acknowledged  or  proved, 
and  certified  in  the  manner  prescribed  by  statute,  or  where  they 
have  been  recorded  by  the  records  thereof ;  or  by  certified  trans- 
cripts from  such  records.  1  R.  S.  710  (769),  §§  16,  17 ;  id.  712 
(760),  §  26. 

No  extrinsic  proof  of  the  genuineness  of  the  certificate  indorsed 
on  the  deed  is  needed.  It  is  sufficient  if  on  its  face  it  appears  to 
be  regular.  Thus,  it  will  be  received  as  priTna  facie  evidence, 
without  proof  of  the  official  character  of  the  officer  granting  it, 
of  his  signature,  or  that  it  was  granted  within  the  jurisdiction  of 
his  authority  to  act.  Thurman  v.  CaToeron^  24  Wend.  87.  See 
People  V.  Register  of  the  City  of  New  Tork^  6  Abb.  181. 

The  certified  transcript  of  the  record  is,  by  the  provisions  of 
the  statute,  made  primary  evidence  of  the  deed,  and  may  be  used 
in  any  stage  of  the  cause,  and  for  all  the  purposes  of  evidence  in 
a  court  of  justice  the  same  as  the  original.  ClarJc  v.  Nixon^  5 
Hill,  36.  But  such  transcript,  without  a  transcript  of  the  certifi- 
cate of  acknowledgment  of  the  deed,  is  not  evidence.  Morris  v. 
Keyes,  1  Hill,  540. 

Where  the  deed  has  not  been  acknowledged  and  certified,  the 
execution  of  it  may  be  proved  by  the  subscribing  witness  if  there 
be  one,  or,  if  not,  by  proof  of  handwriting,  as  in  ordinary  cases 
of  sealed  instruments ;  and  a  deed  may  be  proved  in  this  way, 
even  though  it  has  upon  it  a  certificate  of  acknowledgment  of 
the  grantor,  purporting  to  have  been  made  before  such  deceased 
witness  as  a  commissioner  of  deeds.  Borst  v.  Empie^  5  N.  T. 
(1  Seld.)  33.  See  Brovm  v.  Kimball^  26  Wend.  269 ;  reversing 
S.  C,  19  id.  437 ;  Northrop  v.  Wright,  7  Hill,  476. 

A  sheriff's  deed  is  not  admissible  in  evidence  without  showing 
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the  judgment  and  execution  under  which  he  sold  the  land. 
Bowm  V.  Betty  20  Johns.  338. 

A  deed  appearing  to  be  of  the  age  of  thirty  years  may  be  given 
in  evidence  without  proof  of  execution  or  possession,  if  such 
account  of  it  be  given  as  may,  under  the  circumstances,  be 
reasonably  expected  and  will  afford  the  presumption  that  it  is 
genuine.  Jackson  v.  Laroway^  3  Johns.  Cas.  283 ;  Hewlett  v. 
Cock^  7  Wend.  371 ;  Jackson  v.  Luquere^  6  Cow.  221 ;  Jackson 
V.  Laniby  7  id.  431 ;  Enders  v.  J^ervl>ergj  33  How.  464 ;  S.  C, 
1  Keyes,  364 ;  and  the  same  rule  is  applicable  to  a  lease  more 
than  thirty  years  old.  Hewlett  v.  Co(^j  7  Wend.  371.  Where  a 
deed  is  executed  under  a  power  of  attorney,  the  power  must  be 
proved,  in  addition  to  proving  the  handwriting  of  a  subscribing 
witness  who  is  dead,  to  afford  even  prima  facie  evidence  of  its 
execution.    People  v.  McHenry^  19  Wend.  482. 

c.  Witts  J  etc.  Wills,  which  have  been  recorded,  may  be  proved 
either  by  the  originals,  properly  certified  by  the  suri'ogate,  or  by 
exemplification  of  the  records.  2  R.  S.  68  (59),  §  16 ;  id.  61,  §  29 ; 
id.  80  (82),  §  68.  In  all  other  cases  they  must  be  proved  as  other 
sealed  instruments. 

The  record  of  a  will,  like  that  of  a  deed,  is  only  prima  facie 
evidence  of  its  authenticity,  and  may  be  repelled  by  contrary 
proof  {Jackson  v.  Rumsey^  3  Johns.  Cas.  234) ;  and  in  order  to 
render  an  exemplification  of  the  record  of  a  wUl  admissible  as 
evidence,  the  whole  record,  including  the  proofs,  must  be  certi- 
fied.   Morris  v.  Keyes^  1  Hill,  640. 

To  this  general  rule,  however,  there  are  certain  statutory  modi- 
fications or  limitations.  By  the  act  of  April  7,  1871,  it  is  pro- 
vided that  **  an  exemplified  copy  of  the  last  will  and  testament 
of  any  deceased  person  which  shall  have  been  admitted  to  pro- 
bate and  recorded  in  the  office  of  the  surrogate  of  any  county  in 
this  State  before  the  1st  day  of  January,  1830^  shall  be  admitted 
in  evidence  in  any  of  the  courts  of  this  State  without  the  proofs 
and  examinations  taken  on  the  probate  thereof,  and  whether 
such  proofs  and  examinations  have  been  recorded  or  not,  with 
like  effect  as  if  the  original  of  such  will  had  been  produced  and 
proven  in  court.  And  the  recording  of  such  will  shall  be 
deemed  evidence  that  the  same  was  duly  admitted  to  probate.'* 
Laws  of  1871,  ch.  361. 

The  mere  fact  that  thirty  years  or  more  have  elapsed  since  the 

date  of  a  will  does  not  entide  it  to  be  n^ad  without  further  proof. 
Vol.  n.  —82 
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But,  if  possession  has  been  held  under  it  for  that  space  of  time, 
it  may  be  read  as  an  ancient  will  without  further  proof,  the  same 
as  a  deed.  Jackson  v.  iMquere^  5  Cow.  221 ;  Northrop  v.  WrigUy 
24  Wend.  221. 

Parol  evidence  is  admissible  to  prove  the  execution  and  con- 
tents of  a  deed,  in  case  it  can  be  shown  that  the  deed  is  lost  or 
destroyed  {Jackson  v.  Frier^  16  Johns.  193);  and  a  lost  or 
destroyed  will  may  be  proved  in  the  same  way.  SchvUz  v. 
SchuUz,  36  N.  Y.  (8  TifF.)  663 ;  3  R.  S.  (5th  ed.)  163,  §  86 ;  2  R 
S.  69,  §  63,  6,  Edm.  ed.  But  to  lay  the  foundation  for  the  admis- 
sion of  this  species  of  evidence  the  rule  is  that  the  destruction  or 
loss  of  the  instrument  be  first  clearly  shown,  or  that  diligent 
search  and  inquiry  has  been  made  of  those  persons  in  whose 
custody  the  law  *  presumes  it  to  be,  after  it  is  shown  once  to 
have  existed.  Jackson  v.  Frier ^  supra  ;  Corhin  v.  Jackson^  14 
Wend.  619  ;  Jackson  v.  Neely^  10  Johns.  374. 

Every  other  written  instrument,  promissory  notes  and  bills  of 
exchange  excepted,  may  be  proved  or  acknowledged  in  the  same 
manner  as  conveyances  of  real  estate,  and  the  certificate  of  the 
proper  officer  indorsed  thereon  shall  entitle  such  instrument  to 
be  received  in  evidence  on  the  trial  of  any  action,  with  the  same 
effect  and  in  the  same  manner  as  if  it  were  a  conveyance  of  real 
estate.  Laws  of  1833,  ch.  271,  §  9.  If  such  acknowledgment 
cannot  be  obtained,  proof  of  the  instrument  must  be  in  the  ordi- 
nary manner  ;  that  is,  by  the  testimony  of  the  subscribing  wit- 
ness if  there  be  one,  or  if  not,  by  proof  of  the  party' s  handwriting. 
Borst  V.  mnpie,  6  N.  Y.  (1  Seld,)  33. 

The  order  of  proof  of  an  instrument  under  seal,  with  a  sub- 
scribing witness,  is  as  follows  : 

1.  The  witness  must  be  called,  if  within  the  reach  of  process 
and  in  a  situation  to  be  sworn.  HoUenhack  v.  Fleming^  6  Hill, 
303 ;  Jones  v.  Underwood^  28  Barb.  481 ;  Eodnett  v.  Smiih^  41 
How.  191 ;  S.  C,  10  Abb.  N.  S.  86. 

2.  If  the  testimony  of  the  witness  cannot  be  obtained,  his 
handwriting  must  be  proved.  Brovm  v.  KirribaU^  26  Wend.  259 ; 
Losee  v.  Losee^  2  Hill,  609  ;  People  v.  McHenry^  19  Wend.  482. 

3.  If  the  handwriting  of  the  subscribing  witness  cannot  be 
proved,  after  diligent  exertions  for  that  purpose,  proof  of  the 
handwriting  of  the  party  executing  the  instrument  is  admissible. 
Jackson  v.  Waldrony  13  Wend.  179  ;  McPherson  v.  HathboTUy  11 
id.  96. 
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If  there  be  two  or  more  subscrlbiiig  witnesses,  the  calling  of 
one  will  be  safficient  to  prove  the  instrument ;  and>  in  case  none 
of  the  witnesses  can  be  produced,  proof  of  the  handwriting  of 
one  of  them  will  be  safficient.  Jackson  v.  Burton^  11  Johns. 
63 ;  Jackson  v.  Le  Orange^  19  id.  385 ;  Weir  v.  Fitzgerald^  2 
Bradf.  42. 

Section  2.  Prirate  writings^  net  under  seal. 

« 

a.  JSills  of  exchange  and  promissory  notes.  These  are 
required  to  be  proved  by  the  production  of  the  originals  them- 
selves, and  proof  of  the  handwriting  of  the  party.  And  a  wit- 
ness must,  in  some  way,  have  acquired  a  knowledge  of  the  gen- 
eral character  of  the  party's  handwriting,  before  he  can  be  quali- 
fied to  testify  on  that  subject.  Johnson  v.  Daverne,  19  Johns. 
134 ;  Ounningham  v.  Hudson  River  Bank^  21  Wend.  667.  If 
the  note  or  bill  on  which  an  action  is  brought  has  been  lost,  the 
plaintiff  on  proving  such  loss  will  be  allowed  to  give  parol  or 
secondary  evidence  of  its  contents.  2  R.  S.  406  (423),  §  76.  If  the 
note  so  lost  were  negotiable,  the  plaintiff,  before  he  can  recover, 
must  give  the  opposite  party  a  bond  of  indemnity  as  required  by 
thQ  statute.  Id.  76.  This  provision  of  the  statute  is  not  applicable 
where  the  instrument  is  destroyed.  Thus  it  has  been  held  that 
an  action  may  be  maintained  upon  a  promissory  note,  which  has 
been  accidentally  destroyed,  without  the  plaintiff's  giving  the 
required  indemnity  in  an  action  upon  a  lost  note.  Des  Arts  v. 
Leggett,  16  N.  Y.  (2  Smith)  682. 

Where  a  copy  of  a  lost  instrument  is  offered  in  evidence  its 
correctness  must  be  proved  by  the  best  evidence  that  can  be  pro- 
cured.   Brewster  v.  UouTttryvian^  12  Wend.  446. 

ARTICLE  IV. 

PRODUCTION  OF  DOGnHENTS. 

Section  1.  Notice  to  produce. 

a.  When  necessary.  Where  the  document  intended  to  be 
offered  in  evidence  is  in  the  possession,  or  within  the  control 
of  the  adverse  party,  he  must  be  served  with  a  notice  to  produce 
it  upon  the  trial,  and,  if  such  notice  be  not  served,  parol  Evi- 
dence of  its  contents  is  inadmissible.  Rogers  v.  Van  JHoeseUy 
12  Johns.  221 ;  Batch  v.  Pryor^  3  Keyes,  441 ;  S.  C,  3  Trans. 
App.  317.    And  it  has  been  held  that  such  notice  is  necessary 
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even  where  the  adverse  party  denies  that  the  particular  docu- 
jnent  called  for  ever  existed.    Grimm  v.  Hamd^  2  Hilt  434. 

6.  When  not  necessary.  In  some  cases,  however,  notice  to  pro- 
duce may  be  dispensed  with,  and  secondary  evidence  admitted, 
in  the  first  instance,  to  prove  the  contents  of  the  document,  as 
where  a  party  in  his  pleading  alleges  that  his  adversary  has 
possession  of  it,  in  which  case  no  other  notice  to  produce  it  is 
requisite.  Hardin  v.  Kretsinger,  17  Johns.  293  ;  Hammond  v. 
Hoppinffj  13  Wend.  506 ;  Wilson  v.  OaZe,  4  id.  623 ;  Story  v. 
PaMeUy  3  id.  486 ;  Edwards  v.  BonneaUj  1  Sandf.  610 ;  Forward 
V.  Harris^  30  Barb.  338.  And  where  part  of  a  written  contract 
is  violently  torn  off  by  the  adverse  party,  secondary  evidence  of 
the  contents  of  the  part  torn  off  is  admissible  without  notice. 
Scott  V.  PeniZj  5  Sandf.  672. 

Section  2.  Form  and  contents  of  notice. 

a.  In  general.  The  notice  to  produce  must  be  in  writing,  and 
the  document  required  should  be  clearly  designated  therein, 
with  the  further  statement  that,  in  case  of  its  non-production  on 
the  trial,  parol  evidence  of  its  contents  wUl  be  given.  Code,  § 
408  ;  Stalker  Y.Gaunty  12  N.  Y.  Leg.  Obs.  124 ;  S.  C,  id.  132. 

Notice  to  produce. 

{Title  of  cause.) 

Take  notice^  that  you  are  hereby  required  to  produce,  on  the 

trial  of  this  cause  (a  certain here  describe  the  paper  soiight^ 

or^  if  there  are  several,  say)  the  following  described  papers  f 

I.  A  deed  bearing  date  on  or  about  the  day  of  , 
18  ,  and  executed,  or  purporting  to  be  executed,  between  M  N 
and  O  P,  and  to  convey  a  farm  in  the  town  of  S. 

II.  All  books  of  accounts  kept  by  M  N  in  his  business  at  S, 
from  the  day  of  to  the  day  of  ,  and  con- 
taining entries  relating  to  dealings  between  M  N  and  O  P. 

Also  all  other  documents,  letters,  books,  papers  and  writings 
whatsoever  in  your  control,  containing  any  enti^,  memorandum, 
or  other  matter  in  any  wise  relating  to  the  matters  in  question  in 
this  cause. 

{Date.)  {Signature.) 

{Address.) 

Section  3.  Service  and  effect  of  notice. 

a.  Service  of  notice.  A  copy  of  the  notice  must  be  served  on 
the  opposite  party  or  his  attorney,  within  a  reasonable  time 
before  the  trial  of  the  cause,  and  what  shall  be  deemed  a  reason- 
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able  time  will  depend  upon  the  particular  circumstances  of  each 
case.  Oorham  v.  OaU,  7  Cow.  739  ;  Utica  Insurance  Co.  v.  Cad- 
weUy  3  Wend.  300  ;  McPherBim  v.  RaiTibone^  7  id.  216  ;  Boe  v. 
Harvey  J  4  Burr.  2484. 

6.  J^ect  qf  notice.  The  sole  object  to  be  attained  by  the 
service  of  notice  is  to  lay  the  foundation  for  the  introduction  of 
secondary  evidence  to  prove  the  contents  of  the  document,  in 
case  the  party  upon  whom  the  notice  is  served  refuses  to  pro- 
duce it  on  the  trial.  Life  and  Fire  Ins.  Co.  v.  Mechanics^  Fire 
Ins.  Co.^  7  Wend.  31,  34 ;  McPherson  v.  RaiKbone^  id.  216. 
And,  if  such  secondary  evidence  be  imperfect,  vague  and  uncer- 
tain, every  presumption  shall  be  against  the  party  so  refusing, 
who  might,  by  producing  the  higher  evidence,  remove  all  doubt. 
Life  and  Fire  Ins  Co.  v.  Mechanics'  Fire  Ins.  Co.^  supra. 

The  mere  fact  of  calling  for  a  document,  by  a  notice  to  pro- 
duce, does  not  have  the  effect  to  make  it  competent  evidence  for 
the  party  producing  it,  when  otherwise  incompetent,  and  the 
party  calling  for  the  same  may,  after  reading  it,  put  it  in  evi- 
dence, or  refuse  to  do  so  at  his  option.  See  Rumsey  v.  LovpUy 
Anth.  N.  P.  26  ;  Kenny  v.-  CUvrkson^  1  Johns.  385. 

Section  4.  Obtaining  admission  of  documentary  evidence. 

a.  In  general.  The  admission  of  documentary  evidence  is 
thus  provided  for  by  section  388  of  the  Code.  *' Either  party 
may  exhibit  to  the  other,  or  to  his  attorney,  at  any  time  before 
the  trial,  any  paper  material  to  the  action,  and  request  an 
admission  in  writing  of  its  genuineness.  If  the  adverse  party, 
or  his  attorney,  fail  to  give  the  admission  within  four  days  after 
the  request,  and  if  the  party  exhibiting  the  paper  be  afterward 
put  to  expense  in  order  to  prove  its  genuineness,  and  the  same 
be  finally  proved  or  admitted  on  the  trial,  such  expense,  to  be 
ascertained  at  the  trial,  shall  be  paid  by  the  party  refusing  the 
admission,  unless  it  appear  to  the  satisfaction  of  the  court  that 
there  were  good  reasons  for  the  refusal.  The  court  before  which 
an  action  is  pending,  or  a  judge  or  justice  thereof  may,  in  their 
discretion,  and  upon  due  notice,  order  either  party  to  give  to  the 
other,  within  a  specified  time,  an  inspection  and  copy,  or  permis- 
sion to  take  a  copy,  of  any  books,  papers  and  documents  in  his 
possession,  or  under  his  control,  containing  eyidence  relating  to 
the  merits  of  the  action  or  the  defense  therein.  If  compliance 
with  the  order  be  refused,  the  court,  on  motion,  may  exclude 
the  paper  from  being  given  in  evidence  or  punish  the  party 
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refusing  or  both.' '    See  this  subject  fully  treated  under  "  inspec- 
tion of  writings." 

Section  5.  ExempUflcations  and  sworn  copies  of  documents. 

a.  In  general.  Records  generally  are  proved  either  by  the 
production  of  the  records  themselves  or  by  a  copy. 

Copies  of  record  are  of  two  kinds :  Copies  under  seal,  and 
copies  not  under  seal.  Those  under  the  first  class  are  called 
exemplifications,  and  those  under  the  latter,  sworn  copies,  and 
office  copies. 

h.  ExempUflcaiwnB.  Exemplifications,  or  copies  of  record 
under  seal,  are  entitled  to  a  higher  degree  of  credit  than  any 
sworn  copy ;  and  are  either,  first,  under  the  great  seal ;  or 
secondly,  under  the  seal  of  the  particular  court  where  the  record 
remains.  An  exemplification  under  the  great  seal  is  of  itself  a 
record  of  the  greatest  validity.  Bull.  N.  P.  226.  And  nothing 
but  a  record  can  be  exemplified  in  this  manner.    3  Inst  173. 

In  proving  a  record  by  an  exemplified  copy,  the  courts  will 
recognize,  without  proof,  the  great  seal  of  a  State,  the  seals  of  the 
supreme  courts  of  justice,  and  of  all  courts  established  by  public 
statutes.  Delafield  v.  Handy  3  Johns.  309 ;  Lincoln  v.  Battdle^ 
6  Wend.  476  ;  Packard  v.  HiU^  7  Cow.  434.  And  an  exempli- 
fied copy  of  a  record  of  an  inferior  court  of  this  State  is  evidence 
in  the  supreme  court,  without  the  necessity  of  the  record  being 
removed  into  the  latter  court  by  certiorari^  even  upon  an  issue  of 
non  tiel  record.     Vail  v.  Smithy  4  Cow.  71. 

c.  Sworn  copies.  The  manner  of  proving  records  by  a  sworn 
copy  is,  by  producing  a  witness  who  has  compared  the  copy 
with  the  original,  or  with  what  the  officer  of  the  court,  or  any 
other  person,  read  as  the  contents  of  the  record.  HiU  v.  Packard^ 
6  Wend.  387. 


CHAPTER  X. 

I  WHO  MAY  BE  WITNESSES. 

ARTICLE  I. 

OLD  BULES  AS  TO  THE  OOMPETEiE^CY  OF  WITKESSES^  HOW  FAB  OHAKOED  BT 

CODE. 

Section  1.  Parties  in  interest.  The  restrictions  on  the  com- 
petency of  witnesses,  by  reason  of  interest  in  the  event  of  the 
suit,  etc.,  formerly  existing  at  common  law  have,  to  a  great 
extent,  been  removed  by  statutory  provisions,  and  the  present 
rules  of  practice  regulating  the  subject  will  be  found  embraced 
in  chapters  6  and  7,  Title  12,  Part  II,  of  the  Code.  Disqualifica- 
tion on  the  ground  of  interest,  as  affecting  witnesses  merely,  was 
entirely  abolished  by  the  Code  on  its  adoption  in  1848 ;  and, 
under  the  existing  provisions  of  that  instrument,  a  witness  is 
admitted  to  testify,  regardless  of  any  interest  he  may  have  in  the 
controversy,  or  in  the  event  of  the  action.    Code,  §  398. 

Section  2.  Parties  to  actions.  Previous  to  1857,  a  party  to 
the  record,  or  a  person  for  whose  immediate  benefit  the  action 
was  prosecuted  or  defended,  was  incompetent  to  testify  as  a  wit- 
ness in  such  action,  but  by  an  amendment  to  the  Code  of  the  above 
year,  and  by  other  more  recent  amendments,  all  restrictions  on  the 
competency  of  parties  as  witnesses  have  been  swept  away,  and 
they  may  now  be  examined  in  the  same  manner,  and  sub- 
ject to  the  same  rules  of  examination  as  any  other  witnesses, 
except  "that  no  party  to  an  action  or  proceeding,  nor  any  person 
interested  in  the  eyent  of  such  action,  shall  be  examined  as  a 
witness  in  regard  to  any  personal  transaction  or  communication 
between  such  witness  and  a  person  at  the  time  of  such  examina- 
tion deceased,  insane  or  lunatic,  against  the  executor,  adminis- 
trator, heir  at  law,  next  of  kin,  assignee,  legatee,  devisee  or 
survivor  of  such  deceased  person,  or  the  assignee  or  committee 
of  such  insane  person  or  lunatic.    Code,  §§  398,  399. 

The  above  exception,  under  the  provisions  of  section  399  of  the 
Code,  does  not  exclude  a  party  from  testifying  as  to  the  particu- 
lars of  a  transaction  which  took  place  between  the  deceased  and  a 
third  person,  in  the  presence  of  the  witness  {Lobdell  v.  Tjdbd^U^ 
33  How.347;  S.  C,  36  N.  T.  [9  Tiff.]327;  4  Abb.  N.  S.  66 ;   2 
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Trans.  App.  363 ;  overruling  S.  C,  32  How.  1),  or  from  testifying 
with  regard  to  a  conversation,  overheard  by  him,  between  the 
deceased  and  a  third  party.  Simmons  v.  Sissoriy  26  N.  Y.  (12 
Smith)  264.  Parties  being  witnesses  are  subject  to  the  same 
tests  of  qualification  as  other  witnesses,  and  must  testify  subject 
to  the  same  general  rules  as  other  witnesses.  Wheelden  v.  Wil- 
son,  44  Me.  19 ;  Arnold  v.  Arnold^  13  Vt.  362 ;  Kitchen  v.  7)/sony 
3  Murphy,  314 ;  Forward  v.  Harris,  30  Barb.  338 ;  Burnett  y. 
Harris,  50  id.  379;  Rivenburg  v.  RiveTiburg,  47  id.  419. 
Where  the  intentions  of  the  party  are  material  to  the  cause  of 
action,  or  necessary  as  a  ground  of  defense,  these  intentions  may 
be  directly  stated.  F(yrhes  v.  Wall^,  25  N.  Y.  (11  Smith)  430 ; 
Thurston  v.  Cornell,  38  N.  Y.  (11  Tiff.)  281;  Pope  v.  Hart,  35 
Barb.  630  ;  S.  C,  23  How.  215 ;  Seymour  v.  Wilson,  14  N.  Y.(4 
Kern.)  567 ;  HuhheU  v.  Alden,  4  Lans.  214.  See  DiUcm  v. 
Anderson,  43  N.  Y.  (4  Hand)  231. 

Section  3.  Husband  and  wife.  At  common  law  husband  and 
wife  cannot  be  witnesses  for  or  against  each  other,  and  such  con- 
tinued to  be  the  rule  of  practice  in  this  State  until  the  amend- 
ments of  1857  to  section  399  of  the  Code,  under  which  it  was 
decided  that  husband  and  wife  may,  when  both  are  parties  to 
the  action,  be  examined  as  witnesses  for  or  against  each  other. 
Marsh  v.  Potter,  30  Barb.  506 ;  Chamberlain  v.  The  People,  23 
N.  Y.  (9  Smith)  85 ;  Rivenburg  v.  Rivenburg,  47  Barb.  419. 
It  is  now  provided  by  statute  that  the  husband  or  wife  of  any 
party  to  an  action  or  other  legal  proceeding,  or  of  any  i)erson  in 
whose  behalf  any  suit,  action  or  proceeding  is  brought,  shall  be 
competent  and  compellable,  to  give  evidence  for  or  against  the 
other  the  same  as  any  other  witness.  Laws  of  1867,  ch.  887,  §  1. 
These  provisions  have  no  application  in  any  criminal  action  or 
proceeding,  except  to  prove  the  fact  of  marriage,  in  case  of 
bigamy,  and  no  husband  or  wife  shall  be  compellable  to  dis- 
close any  confidential  communication  made  by  one  to  the  other 
during  their  marriage.    Id.,  §§  2, 3. 

Where  husband  and  wife  are  parties  to  an  action,  and  wit- 
nesses in  their  own  behalf,  they  are  subject  to  the  same  rules  of 
examination  as  other  witnesses,  except  as  may  be  otherwise  pro- 
vided by  statute.  Wehrcamp  v.  Willett,  1  Keyes,  260.  Thus, 
where  a  married  man  is  examined  as  a  witness,  the  fact  that  his 
answer  may  subject  him  to  a  civil  action  for  divorce  will  not 
excuse  him  from  answering.    Taylor  v.  Jennings,  7  Rob.  581. 


WHO  MAT  BE  WITNESSES.  657 

Persons  absolately  disqualified,  and  of  unsound  mind. 

ARTICLE  n. 

PEBSOKS  ABSOLUTELY  DISQUALIPIED. 

Section  1.  Conyicted  felons.  Except  incases  specially  provided 
by  law  no  person  sentenced  npon  a  conviction  for  felony  shall 
be  comx)etent  to  testify  in  any  canse,  matter  or  proceeding,  civil 
or  criminal,  unless  he  be  pardoned  by  the  governor  or  by  the 
legislature.  A  full  pardon  restores  the  competency  of  a  witness, 
unless  the  conviction  was  for  perjury,  in  which  case  nothing 
will  restore  competency  but  a  reversal  of  the  judgment.  Hoi- 
ridge  v.  OUlespie,  2  Johns.  Ch.  35 ;  HougTitaling  v.  KelderJiouse^ 

1  Park.  241 ;  People  v.  Evans ^  40  N.  Y.  (1  Hand)  1.  Conviction 
for  a  felony,  urged  against  the  competency  of  a  witness,  must 
be  proved  by  the  record  of  conviction,  and  cannot  be  shown  by 
parol  evidence.  People  v.  HerricJc^  13  Johns.  82 ;  HUts  v.  Colmn^ 
14  id.  182  ;  Matter  of  Real,  55  Barb.  186 ;  S.  C,  7  Abb.  N.  S.  26 ; 

2  R.  S.  701  (724),  §  23.  A  conviction  and  sentence  of  a  person  for 
petit  larceny  does  not  render  him  an  incompetent  witness  in  any 
case  under  the  above  provisions  of  the  Revised  Statutes.  People 
V.  Shay,  18  How.  538 ;  S.  C,  10  Abb.  413  ;  4  Park.  353.  See  S.  C. 
reversed,  22  N.  Y.  (8  Smith)  317.  The  term  "  felony,"  as  used  in 
the  statute,  being  construed  to  mean  an  offense,  for  which  the 
offender,  on  conviction,  shall  be  liable  by  law  to  be  punished  by 
death  or  by  imprisonment  in  a  State  prison.  2  R.  S.  702  (725), 
§  80  ;  FoBBeU  v.  Smith,  23  N.  Y.  (9  Smith)  252. 

In  the  trial  of  all  indictments,  complaints  and  other  proceed- 
ings against  persons  charged  with  the  commission  of  crimes  or 
offenses,  and  in  all  proceedings  in  the  nature  of  criminal  pro- 
ceedings in  any  and  all  courts,  and  before  any  and  all  officers 
and  all  persons  acting  judicially,  the  person  so  charged  shall,  at 
his  own  request,  but  not  otherwise,  be  deemed  a  competent  wit- 
ness ;  but  the  neglect  or  refusal  of  any  such  person  to  testify 
shall  not  create  any  presumption  against  him.  Laws  of  1869, 
€h.  678. 

Section  2.  Persons  of  unsound  mind.  Persons  who  are  non 
compos,  either  through  derangement  as  lunatics  and  madmen,  or 
through  want  of  ordinary  understanding  as  idiots,  are  absolutely 
disqualified  as  witnesses  and  must  be  excluded.  Idmngston  v. 
Kiersted,  10  Johns.  362 ;  Bivara  y.  Ohio,  3  E,  D.  Smith,  264. 
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Temporary  derangement  of  the  mind  arising  from  intoxication 
is  sufBicient  to  render  a  person  incompetent  as  a  witness ;  and  the 
court,  in  such  a  case,  may  decide,  from  its  own  view,  whether 
the  witness  is  in  such  a  situation  that  he  ought  not  to  be  admitted 
Hartford  v.  Palmer^  16  Johns.  143. 

A  person  deaf  and  dumb  from  birth  is  presumed  in  law  to  be 
an  idiot  1  Hale's  P.  C.  34.  Yet,  if  such  a  person  can  be  com- 
municated with  by  signs  and  tokens,  or  by  writing,  and  it  appears 
that  he  is  possessed  of  sufficient  intelligence,  and  understands 
the  nature  of  an  oath,  he  may  be  sworn  and  examined  as  a  wit- 
ness.   Morrison  v.  Lennard^  3  Carr.  &  Payne,  127. 

Sections.  Infants  ignorant  of  the  nature  of  an  oath.  The 
ancient  rule  of  the  common  law  was,  that  no  witness  should  be 
sworn  who  was  under  nine  years  of  age ;  but  the  law,  as  settled 
at  present,  will  allow  an  infant  of  any  age  to  be  sworn  and  exam- 
ined as  a  witness,  if  it  appear  on  examination  by  the  court  that 
such  infant  possesses  sufficient  knowledge  of  the  binding  obliga- 
tion of  an  oath  {ComrrionweaUh  v.  Hutchinson,  10  Mass.  225) ; 
and  whether  the  infant  be  competent  or  not  is  a  question  for 
the  discretion  of  the  court.  2  Stark.  Ev.  393 ;  Hex  v.  WiUtams^ 
7  Car.  &  P.  320.  At  fourteen  years  of  age  an  infant  id  presumed 
to  be  competent,  and,  if  called  upon  to  testify  at  an  earlier  age, 
the  party  against  whom  he  is  called  may  require  that  he  shall  be 
examined  as  to  his  understanding  of  the  nature  and  binding 
obligation  of  an  oath.  The  People  v.  McNair,  21  Wend.  608 ; 
Jackson  v.  Oridley,  18  Johns.  98,  105. 


ARTICLE  m. 

PBBSOKB  DISQUALIFIED  IK  OEBTAIK  CASES. 

■ 

Section  1.  Attorneys.  Persons  are  disqualified  from  testifying 
in  certain  cases  on  the  ground  of  public  policy,  and  in  this  class 
are  included  attorneys,  who  are  not  allowed  to  disclose  confiden- 
tial communications  made  to  them  by  clients  in  the  course  of  any 
professional  employment.  Williams  v.  Filch^  18  N.  Y.  (4  Smith) 
546 ;  BanJc  of  Utica  v.  Mersereau^  3  Barb.  Ch.  628 ;  March  v. 
ImdZum,  3  Sandf.  Ch.  35 ;  S.  C,  4  N.  Y.  Leg.  Obs.  216.  This 
subject,  however,  has  been  fully  noticed  in  treating  of  attorneys, 
and  need  only  be  Feferi*ed  to  in  this  place.     See  Vol.  I,  240. 
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Physicians — Ministers  of  the  gospel. 

Section  2.  Fhysieians.  It  is  provided  by  the  Revised  Statutes 
that  "  no  person  duly  authorized  to  practice  physic  or  surgery 
shall  be  allowed  to  disclose  any  information  which  he  may  have 
acquired  in  attending  any  patient  in  a  professional  character,  and 
which  information  was  necessary  to  enable  him  to  prescribe  for 
such  patient  as  a  physician  or  to  do  any  act  for  him  as  a  surgeon." 
2  R  S.  406  (422),  §  78.  This  section  of  the  Revised  Statutes  has 
no  application  in  a  case  where  a  physician  is  consulted  as  to  the 
means  of  procuring  an  abortion,  and  the  defendant  has  no  right 
to  object  that  the  communication  was  privileged.  Hewitt  v. 
jPrime,  21  Wend.  79.  Neither  does  it  apply  to  the  physician  of 
a  deceased  person,  in  a  testamentary  cause  concerning  the  pro- 
bate of  a  will  made  by  such  deceased  person.  Allen  v.  PvJ)Uc 
Administrator^  1  Bradf.  221.  Or  prevent  a  physician  from  testi- 
fying, in  an  action  brought  by  him  for  his  services,  as  to  the 
nature  of  the  disease  and  the  general  character  of  the  treatment 
used  by  him.    Kendall  v.  Orey^  2  Hilt.  300. 

The  design  of  the  statute  is  to  protect  the  patient,  and  it  is  suf- 
ficient to  bring  the  case  within  the  statute  if  the  visit  was  regarded 
and  acted  upon  as  professional  by  the  person  attended,  although 
the  technical  relation  of  physician  and  patient  should  not  exist. 
People  V.  Stovt^  3  Park,  670. 

Section  3.  Ministers  of  the  gospel.  No  minister  of  the  gospel, 
or  priest  of  any  denomination  whatsoever,  shall  be  allowed  to 
disclose  any  confessions  made  to  him  in  his  professional  charac- 
ter in  the  course  of  discipline  enjoined  by  the  rules  or  practice 
of  such  denomination.    2  R.  S.  406  (422),  §  72. 

The  protection  of  the  statute  extends  only  to  communications 
and  admissions  made  to  a  clergyman  or  priest  in  the  due  course 
of  discipline,  and  this  rule  is  applicable  even  where  they  relate 
to  a  criminal  offense.    People  v.  OdteSy  13  Wend.  312. 


CHAPTER  XI. 

CONDITIONAL  EXAMINATION. 

ARTICLE  I. 

IS  WHAT  OJU3E8  A  WTUSTSSS  HAT  BE  SXAHIHED  OOKDITIOKALLT. 

Section  1.  In  general.  The  object  of  a  conditional  examina- 
tion of  a  witness  is  to  obtain  his  testimony  to  be  used  only  in 
case  the  personal  attendance  of  such  witness  at  the  trial  cannot 
be  procured,  and  the  proceeding  is  wholly  regulated  by  the  pro- 
visions of  the  Revised  Statutes.  A  witness  may  be  thus  exam- 
ined who  is  about  leaving  the  State,  or  is  so  sick  or  infirm  as  to 
afford  ground  for  a  reasonable  apprehension  that  he  will  be  unable 
to  attend  the  trial.  2  R.  S.  391  (407).  And  the  proceeding  will 
be  allowed,  in  prox)er  cases,  whether  the  witness  is  a  resident  of 
the  State  or  not.  Wait  v.  Whitney^  7  Cow.  69.  See  Packard  v. 
Hill,  id.  489. 

ARTICLE  n. 

AT  WHAT  STAGE  OF  THE  ACTIOK  A  ¥nTHESS  HAT  BE  EXAHIHED. 

Section  1.  In  general.  Under  the  statute,  the  testimony  of  a 
witness  cau  be  taken  conditionally  only  after  an  action  is  actu- 
ally commenced  by  service  of  process,  or  by  an  appearance  of  the 
parties.  2  R.  S.  391  (407),  §  1.  It  may,  however,  be  taken  before 
there  is  an  issue  of  any  kind,  and  at  any  stage  of  the  cause. 
PaJcard  v.  HiU,  7  Cow.  489. 

Section  2.  Where  the  witness  Is  a  party.  The  testimony  of  a 
witness  who  is  a  party  to  the  action  may  be  taken  de  bene  esse, 
but  not  otherwise  before  issue  joined.  Bell  v.  HichmoTidj  60 
Barb.  571 ;  S.  C.,4  Abb.  N.  S.  44 ;  J!^orton  v.  Abbott,  28  How.  388. 
But  see  contra,  McYickar  v.  Oreenleqf,  4  Rob.  657;  S.  C,  30 
How.  61 ;  Fulterton  v.  Oaylord,  7  Rob.  551 ;  Dvffy  v.  Lynch, 
88  How.  609. 
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Proceedings  to  obtain  order  for  examination. 

ARTICLE  m. 

PBOOEEDIKOS  TO  OBTAIIT  OBDEB  POB  BXAlCIKATIOir. 

Section  1.  AppUeation^  where  made.  Application  for  the  order 
of  examination  must  be  made  to  a  judge  of  the  court  by  the  party 
desiring  it^  and  must  be  upon  affidavit,  stating  the  grounds  upon 
which  such  application  is  made.  Any  judge  .of  the  court,  in  any 
part  of  the  State,  has  the  power  to  grant  the  order.  Bank  qf 
Silver  Creek  v.  Brovoning^  16  Abb.  272 ;  S.  C.  affirmed,  24  How. 
609,  n. 

Section  2.  Notice  of  application.  The  order  for  the  examina- 
tion of  a  party  may  be  made  on  an  ex  parte  application.  No 
notice  to  the  party  need  be  given ;  but,  in  lieu  of  such  notice,  the 
statute  gives  to  the  party  to  be  examined  the  rights  on  his  appear- 
ance before  the  judge,  to  obj^t  to  further  proceedings  in  the 
examination.  BaTiJc  of  Stiver  Creek  v.  Browning^  16  Abb.  272. 
See  art.  4,  §  3,  posty  663. 

Section  8.  Affldayit.  The  affidavit,  upon  which  an  application 
for  the  order  is  made,  is  required  by  statute  to  state : 

1.  The  nature  of  the  action  and  the  plaintiff's  demand. 

2.  If  the  application  be  made  by  the  defendant,  the  nature  of 
his  defense. 

8.  The  name  and  residence  of  the  witness. 

4.  That  the  testimony  of  such  witness  is  material  and  neces- 
sary for  the  party  making  such  application  in  the  prosecution  or 
defense  of  such  suit,  as  the  case  may  be ;  and, 

6.  That  such  witness  is  about  to  depart  from  this  State,  or  that 
he  is  so  sick  and  infirm  as  to  afford  reasonable  grounds  for  appre- 
hension that  he  wiU  not  be  able  to  attend  the  trial  of  such  suit. 
2  R.  S.  392  (407). 

It  may  also  be  expedient  to  swear  to  merits  when  the  application 
for  the  order  is  made  by  the  defendant,  though  it  be  not  neces- 
sarily required  of  him.  Badddey  v.  Oilmore^  1  Mees.  &  Welsh. 
66 ;  Westmoreland  v.  Huggins^  1  Dowl.  N.  S.  800.  On  an  applica- 
tion under  the  Code  by  a  party,  for  an  order  of  examination  of 
the  adverse  party  as  a  witness  in  the  action,  he  must  present  an 
affidavit  stating,  1st.  The  nature  of  the  action  and  the  plaintiff's 
demand.  2d.  K  the  application  be  made  by  the  defendant,  then 
the  nature  of  his  defense.    8d.  Il'ame  and  residence  of  the  pro- 
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A^davit  to  obtain  order. 

posed  witness.  Upon  this  affidavit  the  party  will  be  entitled  to 
such  an  order  as  is  provided  by  the  Revised  Statutes,  in  relation 
to  the  conditional  examination  of  witnesses  (2  R.  S.  392  [407], 
§  3),  and  also  to  the  summons  provided  for  in  section  10  of  the 
same  statute.  Greene  v.  Herder^  7  Rob.  456 ;  S.  C,  30  How. 
210 ;  4  Rob.  656.  See  Van  Rensselaer  v.  TiMs^  31  How.  193 ; 
Norton  v.  Abbott^  28  id.  388. 

Affidavit  to  obtain  order. 
{Title  of  cause.) 
{Venue.) 

A  B,  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  in  this  action,  and  that  the  .defendant 
has  been  served  with  the  summons  {or  has  appeared)  therein. 

(Or,  I.  That  he  is  the  defendant  in  this  action,  and  has  appeared 
therein.) 

II.  Tliat  this  action  is  brought  to  recover :  {State  what.) 

III.  That  the  defenses  are :  {Sdate  what.) 

IV.  That  deponent  has  fully  and  fairly  stated  the  case  in  this 
cause  to  O  P,  Esq.,  his  counsel  therein,  who  resides  at  number 

street,  m  the  city  of  ,  and  has  fidly  and  fairly 

disclosed  to  him  the  facts  which  deponent  expects  to  prove  by 
the  witness  {or  by  each  and  every  of  the  witoesses)  nereafter 
named. 

V.  That  deponent  is  advised  by  his  said  counsel,  and  verily 
believes  that  (he  has  a  good  defense  on  the  merits  in  this  cause, 
and  that)  the  testimony  of  M  N,  of  ,  is  material  and 
necessary  for  him  upon  the  trial  of  this  action,  and  that  without 
his  testimony  deponent  cannot  safely  go  to  trial. 

VI.  That  the  said  M  N  is  now  at  ,  in  tliis  State. 

VII.  That  the  said  M  N  is  of  the  age  of  years  and 
upward,  and  is  feeble  and  infirm,  and  has  not  been  able  for 

months  past  to  leave  his  house  by  reason  thereof ;  and  he 
is  not  now  able,  nor  is  there  reason  to  suppose  that  he  will  be 
able  to  attend  the  trial  of  this  cause  {or  . ) 

VIII.  That  said  M  N  lies  now  at  dangerously  ill  of  , 
as  deponent  is  informed  and  believes,  and  he  is  not  expected  to 
recover  {or  cannot  be  expected  to  be  able  to  attend  the  trial  of 
this  cause  on  account  thereof),  as  appears  by  the  annexed  affi- 
davit of  J  K,  his  physician  {or  state  that  the  witness  is  a  non- 
resident temporarily  within  the  State,  or  a  transient  person 
about  to  depart  from  the  State,  or  such  other  fact  as  wilt  show 
the  examination  to  be  necessary  and  within  the  intent  of  ihe 
statute). 

IX.  Deponent  further  says  that  the  {adverse  party)  resides 
at  and  his  attorney  at 

{Jurat)  '  {Signature.) 
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The  order,  and  prooeedingB  to  enforce  it. 


ARTICLE  IV. 

THE  OBDEB,  AND  PBOOEEDUSrOS  TO  EVFOBOB  IT. 

Section  1.  Absolute  order.  K  the  judge  shall  be  satisfied  that 
the  circumstances  of  the  case  require  the  examination  of  such 
witness,  he  shall  make  an  order  requiring  the  adverse  party  to 
appear  before  such  officer,  and  attend  the  examination  of  such 
witness  at  such  time  and  place  as  shall  be  therein  specified, 
which  time  shall  not  exceed  twenty  days  from  the  date  of  such 
order,  and  shall  be  as  much  shorter  as  the  exigency  of  the  case 
may  require,  and  the  residence  of  the  adverse  party,  or  his  attor- 
ney, will  allow,  in  order  to  afford  sufficient  opportunity  to  attend 
such  examination.    2  R.  S.  392  (407),  §  3. 

Section  2.  Seryiee  of  order.  A  copy  of  the  order  and  affidavit, 
indorsed  with  a  notice  of  the  examination,  should  always  be 
served  on  the  attorney  of  the  adverse  party.  Wait  v.  Whitney ^ 
7  Cow.  69.  To  compel  the  attendance  and  examination  of  a 
party  as  a  witness  under  section  391  of  the  Code,  a  summons 
must  be  served  upon  the  party  to  be  examined ;  and  the  notice 
in  writing  prescribed  by  that  section  must  be  served  upon  the 
attorney  of  such  party  before  the  party  can  be  brought  into  con- 
tempt. Van  RensseUier  v.  TubhSy  31  How.  193 ;  Oreene  v- 
Berdery  30  id.  210 ;  S.  C,  7  Rob.  456. 

Form  of  order. 
{Title  of  cause.) 

On  the  annexed  affidavit  of  A  B. 

Obdebed  :  That  M  N,  of  ,  be  examined  before  me  as  a 

witness,  conditionally,  at  ,  on  the         day  of  .       ,  at 

o'  clock  in  the        noon ;  and  that  the  attorney  of  {n^iming  the 
adverse  party)  be  notified  to  attend  such  examination  by  due 
and  usual  service  upon  him  of  a  copy  of  this  order  at  least 
days  before  such  examination. 

{Date.)  {Judges  signature^! 

Section  3.  Order  to  show  cause.  By  an  amendment  of  the 
statute  (Laws  of  1861,  ch.  472),  the  judge,  instead  of  taking  the 
testimony  himself,  may,  in  his  discretion,  make  an  order  requir- 
ing the  adverse  party  to  show  cause,  on  a  day  in  such  order  to 
be  named,  why  such  testimony  should  not  be  taken  by  a  referee 
to  be  appointed  by  him,  and  directing  the  mode  of  service  in 
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Showing  cause  against  order — Compelling  attendance  of  witneosea. 

such  order.  On  proof  of  sucli  service,  if  no  sufficient  cause  be 
shown  against  the  same,  the  judge  may  appoint  the  referee,  who 
is  authorized  to  proceed  in  the  same  manner  as  if  the  examina- 
tion were  taken  by  the  judge.    2  R.  S.  892  (407),  §  3. 

Form  of  order  to  sTiow  cause. 

{Title  of  cause.) 

On  the  annexed  affidavit,  let  show  cause  before  me  at 

,  on  ,  why  M^N  should  not  be  examined  condition- 

ally before  a  referee  to  be  then  appointed  for  the  purpose.  And 
let  this  order  be  served  on  the  attorney  for  the  in  the  usual 

manner  within  days  from  date. 

{Date.)  {Judges  signaiure.) 

Order  appointing  rtferee. 

{Title  of  cause.)  {At  a  special  ternty  etc.) 

On  reading  and  filing  an  order  to  show  cause  why  a  referee 
should  not  be  appointed  to  take  the  testimony  of  M  N  condi- 
tionall^r  in  this  action,  and  the  affidavits  of  A  B  and  C  D,  and 
on  motion  of  O  P,  of  counsel  for  ,  after  hearing  Q  R,  of 

counsel  for  ,  {or  on  proof  of  due  service  of  said  order,  no 

one  appearing)  in  opposition. 

Ordered  :.  That  B,  P,  Esq.,  of  ,  counselor  at  law,  be  ap- 

pointed referee  herein  to  ta&e  the  examination  of  the  said  M  K 
conditionally  in  this  action,  and  that  the  cause  such  exam- 

ination to  De  brought  on  before  said  referee  at  such  time  and 
Elace  as  said  referee  shall  appoint,  not  later  than  ;  and  that 

e  also  ^ve  the  due  notice  of  the  time  and  place  of  such 

examination  at  least  days  before  the  same. 

Section  4.  Showing  cause  against  order.  The  statute  further 
provides  that  the  adverse  party  may  show  cause  against  proceed- 
ing in  such  examination  by  proof  that  such  witness  is  not  about 
to  depart  from  this  State,  or  that  he  is  not  sick  or  infirm,  or  that 
the  application  for  his  examination  is  made  collusively  to  avoid 
his  being  examined  on  the  trial  of  the  cause ;  and  upon  any  such 
cause  being  shown  the  officer  shall  dismiss  such  application.  3 
R.  S.  392  (408),  §  4. 

Section  5.  Compelling  attendance  of  witness.  The  judge  grant- 
ing the  order  may  compel  the  attendance  of  a  witness  on  a  con- 
ditional examination  by  issuing  a  summons.  2  R.  S.  393  (409), 
§  10.  And,  in  case  of  the  failure  of  a  witness  to  attend  after 
being  duly  summoned,  the  judge  or  officer  issuing  the  summons, 
upon  due  proof  of  ite  service  and  of  the  failure  of  the  witness 
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to  attend,  must  issue  his  warrant  to  the  sheriff  to  apprehend  and 
bring  him  up  for  examination.    2  R.  S.  401  (417),  §  46. 

The  summons  should  be  served  upon  the  witness  in  the  man- 
ner prescribed  by  statute  (2  R.  S.  401  [417],  §  44),  and  his  fees 
paid.  The  service  of  the  summons  should  be  made  with  all  due 
diligence,  as  undue  delay  will  afford  sufficient  ground  upon  which 
the  non-attendance  of  the  witness  may  be  excused.  Chalmers 
V.  Mellville^  1  E.  D.  Smith,  502.  The  service  of  a  judge's  sum- 
mons, and  of  notice  to  attend  for  examination,  must  be  within 
the  State,  and  such  service,  made  in  another  State,  is  utterly 
void  and  ineffectual  for  any  purpose.  Appleton  v.  Appleton^ 
60  Barb.  486. 

Summons  to  ^loitness. 

{Title  qf  cause.) 

ToMN: 

You  are  hereby  summoned,  at  the  instance  of  the  plaintiff 
{or  defendant),  and  required  personally  to  appear  before  me  {or 
before  R  P,  Esq.,  a  referee  appointed  by  me)  at  ,  on  the 

day  of  ,  18    ,  at  o'clock  in  the  noon  of 

that  day,  to  be  examined  as  a  witness,  pursuant  to  the  statute 
for  "tafeing  conditionally  the  testimony  of  witnesses  within  this 
State,"  and  the  acts  amending  the  same,  in  an  action  wherein 
A  B  is  plaintiff  and  Y  Z  is  defendant,  and,  in  case  of  your  fail- 
ure to  attend  and  testify,  you  will  be  liable  to  pay  to  the 
party  aggrieved  all  loss,  hindrance  and  damage  he  may  sustain 
thereby,  and,  in  addition  thereto,  forfeit  the  sum  of  fifty  dollars. 

{Bate.)  {Signature  of  Judge.) 

A  justice  of  said  court. 

Affidavit  to  obtain  warrant. 

{Title  of  cause,) 
{Venue.) 

A  B  (the  attorney  of  the  plaintiff  herein),  being  duly  sworn, 
says: 

I.  That  the  above-entitled  action  is  now  j)ending  in  this  court, 
and  that  the  testimony  of  M  N,  of  ,  is  material  and  neces- 

sary for  the  prosecution  {or  defense)  thereof  upon  the  trial. 

n.  That  on  the  day  of  last,  at  ,  deponent 

served  upon  the  said  witness  the  summons  heretofore  issued  to 
him,  which  is  annexed,  by  showing  to  him  the  original  summons 
under  the  hand  of  J  J,  the  judge  who  issued  the  same,  and  by 
delivering  to  such  witness  a  copy  thereof  (or  ticket  containing 
its  substance,  a  copy  whereof  is  hereto  annexed),  and  by  paying 
Vol.  II.— 84 
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to  liim  dollars,  the  fees  allowed  by  law  for  traveling  to  or 

returning  from  the  place  where  he  was  required  to  attend,  and 
dollars,  the  fee  allowed  for  one  day's  attendance.    And 
deponent  further  says  that  the  person  so  served  was  known  to 
him  to  be  the  witness  named  in  said  summons. 

{Or^  II.  That,  on  the  day  of  last,  deponent  caused 

the  summons  heretofore  issued  to  said  witness,  which  is  annexed, 
to  be  duly  served  on  him,  as  appears  by  the  affidavit  of  C  D, 
annexed.) 

(Jurat)  {Signature.) 

Warrant  to  apprehend  witness. 

To  the  sheriff  of  the  county  of 

Whereas,  in  proceedings  regularly  instituted  before  me  in 
pursuance  of  the  statute  ^'for  taking  conditionally  the  testimony 
of  witnesses  within  this  State,"  for  the  purpose  of  examining 
M  N,  a  material  witness  in  an  action  pendmg  m  the  court, 

between  A  B,  plaintiff,  and  Y  Z,  defendant,  a  summons  was  duly 
issued  by  me  requiring  the  said  M  N  to  appear  before  me,  at  my 
office  in  the  city  of  ,  on  the  day  of  ,  instant,  at 

o'  clock  in  the  noon,  to  be  examined  as  a  witness  in  said 
action ;  and,  whereas,  it  has  been  made  to  appear  to  my  satisfac- 
tion that  the  said  summons  was  regularly  served  upon  the  said 
M  N,  and  his  fees  for  attending  as  such  witness  duly  paid ;  and, 
whereas,  the  said  M  N  failed  to  attend  in  obedience  to  said  sum- 
mons, you  are,  therefore,  in  the  name  of  the  People  of  the  State 
of  New  York,  hereby  commanded  to  arrest  the  said  M  N  and 
him  safely  keep,  so  that  you  may  have  him  before  me  on  the 
day  of  instant,  at  o'clock  in  the  noon,  at 

my  office  in  the  city  of  ,  to  be  examined  and  give  evidence 

in  said  action,  and  to  be  further  dealt  with  according  to  law. 

(Date.)  (Signature  of  Judged 

(Signature  of  appUcants  attorney.) 

ARTICLE  V. 

PBOCEEDIKGS  OK  EXAMHSTATION. 

Section  1.  Examination^  how  conducted.  If  no  sufficient  cause 
be  shown  to  the  contrary,  upon  proof  of  the  due  service  of  the 
order  and  a  copy  of  the  affidavit  upon  which  the  same  vras 
granted,  the  officer  proceeds  with  the  examination  and  takes 
the  deposition  of  the  witness.  2  R.  S.  392  (407).  The  witness  must 
be  sworn  and  examined  in  the  same  manner  as  upon  the  trial, 
and,  although  the  examination  must  be  in  the  presence  of  and 
under  the  supervision  of  the  judge  or  officer,  he  need  not  himself 
write  down  the  examination  of  the  witness  but  may  depute  some 
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one  else  to  perform  the  labor  for  him.    MacDonald  v.  Oarrison^ 
9  Abb.  34 ;  S.  C,  18  How.  249. 

Any  answer  or  declaration  of  the  witness,  when  required  by 
either  party,  must  be  inserted  in  the  deposition.  2  R.  S.  392. 
But  it  seems  the  requirement  of  the  statute  is  sufficiently  com- 
plied with  by  confining  the  direction  to  answers,  leaving  the 
officer  to  exclude  questions  in  his  opinion  illegal  or  irrelevant. 
And  a  party  is  not  allowed  on  such  examination  to  go  into  a 
course  of  irrelevant  inquiry  and  have  answers  thereto  included 
in  the  deposition.  Gibson  v.  PearsaU^  1  E.  D.  Smith,  90.  See 
Green  v.  Herder,  7  Rob.  456  ;  S.  C,  30  How.  210. 

The  conditional  examination  of  a  witness  is  subject  to  the  same 
incidents  as  an  examination  taken  nvna  voce  at  the  trial.  And  if 
the  adverse  party  at  a  conditional  examination  neglect  to  inter- 
pose objection  to  the  introduction  of  incompetent  evidence  at  the 
time  it  is  tendered  and  have  his  objection  noted,  it  will  be  too  late 
to  raise  such  objection  on  the  reading  of  the  deposition  at  the 
trial.  Ward  v.  Whitney,  8  N.  Y.  (4  Seld.)  442 ;  Mallory  v.  Per- 
Jcins,  9  Bosw.  672.  And  any  technical  objection  to  the  taking  of 
the  deposition  will  be  waived  if  the  party  making  such  objection 
subsequently  appears  and  cross-examines  the  witness.  Rush- 
more  v.  Hall,  12  Abb.  420. 

The  proceedings  on  the  conditional  examination  of  a  witness 
before  a  referee  are  substantially  the  same  as  before  a  judge, 
and  the  adverse  party  is  entitled  to  lik^  notice  of  the  examina- 
tion, and  may  attend  and  cross-examine  the  witness.  It  is  no 
irregularity  for  the  referee  to  put  questions  in  the  course  of  the 
examination,  no  unfairness  or  intent  to  favor  either  party  at  the 
expense  of  the  other  being  shown.  BrooJcs  v.  SchuUz,  3  Abb. 
N.  S.  124;  S.  C.,6Rob.  666. 

Section  2.  Certifleate  of  examination.  The  deposition  when 
taken  must  be  carefully  read  to  the  witness,  and  subscribed  by 
him,  must  be  certified  by  the  officer  taking  the  same,  and  filed 
with  the  clerk  within  ten  days  thereafter.  2  R.  S.  392,  §  6.  The 
filing  of  the  deposition  should  never  be  omitted,  but  the  court 
may,  however,  under  proper  circumstances,  order  it  to  be  filed 
nunc  pro  tunc  after  the  lapse  of  ten  days.  Burdell  v.  BurdeU, 
1  Duer,  626 ;  S.  C,  11  N.  Y.  Leg.  Obs.  189 ;  Bank  of  Silver 
Creek  v.  Brovming,  16  Abb.  272.  It  cannot  be  used  as  evidence 
until  it  has  been  filed.  Jackson  v.  Hohhy,  20  Johns.  367.  The 
certificate  will  be  entirely  sufficient,  though  it  omit  to  state  that 


668  CONDITIONAL  EXAMINATION. 

GompelliDg  auBwera— •ProceedingB  on  trial. 

the  deposition  was  cartfvlly  read  to  the  witness.  Under  such 
circumstances  the  court  will  presume  that  the  oflSicer  performed 
the  duty  properly  before  he  made  his  certificate.  Sheldon  v. 
Wood,  2  Bosw.  267;  S.  C.  affirmed,  37  N.  Y.  (10  Smith)  607. 

Section  8.  Compelling  answers.  By  provisions  of  the  Revised 
Statutes,  if  any  witness  attending  before  a  judge  or  officer  as 
above  shall,  without  reasonable  cause,  refuse  to  be  examined,  or 
to  answer  any  legal  and  pertinent  question,  or  to  subscribe  his 
deposition,  the  officer  issuing  the  summons  may  commit  such 
witness  for  contempt  till  he  does  what  is  required  or  is  dis- 
charged according  to  law.    2  R.  S.  401  (417),  §  47. 

The  usual  privileges  of  the  witness  are  secured  by  provisions 
of  2  R.  S.  401  (417),  section  51,  and,  in  order  to  charge  him  with 
contempt,  the  moving  party  is  required  to  observe  the  rules  of 
strict  practice  throughout,  as  is  necessary  in  all  similar  cases. 


ARTICLE  VI. 

PROCEEDINGS    OK"    TBIAL. 

Section  1.  Patting  deposition  in  evidence.  The  deposition  or 
a  certified  copy  thereof  may  be  given  in  evidence  by  either  party 
on  the  trial  of  the  cause,  oi;  on  the  assessment  of  damages  therein 
by  the  clerk  or  sheriff's  jury,*  after  it  has  been  satisfactorily 
proved  that  the  witness  U  unable  to  attend  such  trial  or  assess- 
ment personally,  by  reason  of  his  death,  insanity,  sickness  or 
settled  infirmity,  or  that  he  has  continued  absent  from  the  State, 
so  that  his  attendance  could  not  be  compelled  by  the  ordinary 
process  of  law.    2  R.  S.  392  (407),  §  7. 

The  deposition,  when  put  in  evidence,  has  the  same  effect^  and 
no  other  thto  the  oral  testimony  of  the  witness  would  have  if 
given  at  the  trial.    2  R.  S.  393  (408),  §  9. 

A  deposition,  after  it  has  been  taken,  is  not  invalidated  by  the 
death  of  one  of  the  original  plaintiffs,  but  may  be  used  on  the 
trial,  in  the  same  manner  as  in  ordinary  cases,  if  the  action  is 
continued  by  the  survivors  or  representatives  of  the  deceased. 
MarTcoe  v.  Aid/rich,  1  Abb.  55.  And  where  the  pleadings  have 
been  amended,  the  depositions  are  equally  as  admissible  as 
though  no  amendment  had  been  made.  VinceTil  v.  ConkliTi,  1 
E.  D.  Smith,  203 ;  Weaiherby  v.  Brown,  106  Mass.  838 ;  Holmes 
V.  Boydston,  1  Neb.  346. 
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Deposition,  certificate  to — Proof  of  absence. 

Deposition. 

{Title  of  cause.) 

Deposition  of  M  N,  taken  conditionally,  in  this  action,  on 
behau  of  the  plaintiff  (or  defendant) : 
The  said  M  If ,  being  duly  sworn,  says : 
On  his  direct-examination : 
On  his  cross-examination : 

Subscribed  and  sworn  before  me, ) 
this  day  of  ,  18    .    ) 

{Signature  of  Judge  or  JReferee.) 

Certificate  to  deposition., 

{TiUe  of  cause.) 

I  certify  that,  pursuant  to  an  order  granted  by  me  on  the 
day  of  ,18    (and  a  warrant  subsequently  issued  by 

me  thereon),  M  N,  whose  deposition  is  herein  contained,  attended 
before  me,  with  the  counsel  for  the  respective  parties,  on  the 
day  of  ,  18    ,  at  ,  and  that,  after  hearing  coun- 

sel, I  proceeded  to  take  the  deposition  of  the  said  M  ]« ,  who, 
being  duly  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  was  examined  by  the  respective  parties,  and  testi- 
fied as  set  forth  in  the  within  deposition,  which  he  subscribed 
in  my  presence,  after  the  same  hadT  been  carefully  read  to  him. 

{Date.)  {Judge^  s  signature.) 

Section  2.  Proof  of  absenee.  It  is  necessary  to  prove  the 
absence  of  the  witness  out  of  the  State  at  the  time  of  trial,  but 
it  is  not  necessary  to  show  that  such  absence  has  been  uninter- 
rupted from  the  time  of  the  examination  to  the  trial.  Markoe  v. 
Aldrich,  1  Abb.  66.  See  Fry  v.  Bennett,  4  Duer,  247,  262.  It  is 
further  necessary,  on  the  part  of  the  party  offering  the  deposi- 
tion, to  prove  that  he  has  used  due  diligence  in  his  efforts  to 
procure  the  attendance  of  the  witness  at  the  trial,  and  that  he 
has  made  inquiries  at  his  last  place  of  abode,  if  within  the  State, 
in  order  to  subpoena  him.  Pettihone  v.  Derringer^  4  Wash. 
C.  C.  219.  Residence  of  a  party  in  another  State  at  the  time  of 
the  examination  having  been  proved,  the  presumption  is  that  it 
continues  and  the  burden  of  proof  lies  upon  the  opposing 
party  to  show  that  he  could  have  been  subpoenaed  for  the  trial. 
Nixon  V.  Palmier,  10  Barb.  176.  Proof  that  a  person  examined 
conditionally  resides  in  another  State,  that  he  has  been  seen 
there  since  he  was  examined,  and  that  he  is  reported  to  be  there 
still,  is  sufficient  *to  entitle  the  deposition  to  be  read.    DonneU 
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V.  Walsh,  6  Bosw.  621 ;  S.  C.  affirmed,  33  N.  Y.  (6  Tiff.)  43.  In  a 
case  where  a  witness  was  a  transient  person,  without  any  fixed 
habitation — a  journeyman  carpenter  who  was  seeking  employ- 
ment— and  said,  at  the  time  of  his  examination,  that  he  was 
about  leaving  the  State,  and  departed,  and  was  not  seen  after- 
ward by  one  who  had  before  seen  him  frequently,  upon  proof 
of  this  state  of  facts  the  deposition  was  held  admissible.  Quyon 
V.  Lewis,  7  Wend.  26. 

If  a  new  trial  be  had,  the  fact  that  the  deposition  of  a  witness  was 
read  upon  the  former  occasion  is  insufficient  to  render  it  admis- 
sible. Fresh  proof  must  be  adduced  to  show  the  inability  of 
the  witness  to  attend  at  that  time.  Weeks  v.  Lowerre,  8  Barb. 
630.  Proof  of  diligent  effort  to  find  the  witness,  but  without 
success,  will  be  sufficient  to  render  the  deposition  admissible. 
Roberts  v.  Carter,  28  Barb.  462. 

Section  3.  Proof  of  inability  to  attend.  Temporary  sickness, 
if  it  exists  at  the  time  of  the  trial,  is  a  sufficient  ground  for 
admitting  the  deposition.  Thus  if  the  witness  is  ill  from  being 
far  advanced  in  pregnancy  it  is  sufficient  inability  from  "  sick- 
ness" to  make  her  deposition  de  bene  esse  admissible.  CflarJc  v. 
Dibble,  16  Wend.  601.  Simple  proof  of  the  extreme  old  age  of 
the  witness  is  not  sufficient.  Ja^ckson  v.  Mice,  3  Wend.  180. 
But  proof  of  the  advanced  age  of  the  witness  and  the  belief  of 
another,  from  his  knowledge  of  the  situation  and  infirmities  of 
the  witness,  that  he  could  not  endure  the  fatigue  of  a  journey  to 
the  place  of  trial  without  serious  hazard  to  the  witness'  health, 
has  been  held  sufficient  to  authorize  the  deposition  to  be  read  in 
evidence.    Jackson  v.  Perkins,  2  Wend.  308. 

Section  4.  Olyections  to  eyidence.  Any  objection  to  the  com- 
petency or  credibility  of  a  witness,  or  to  the  competency  or  rele- 
vancy of  any  question  or  answer  contained  in  the  deposition,  may 
be  made  in  the  same  manner  as  in  the  case  of  a  witness  person- 
ally examined  at  the  trial.  2  R.  S.  393  (409),  §  9.  But  an  objec- 
tion to  the  competency  of  evidence  must  be  made  on  the  examina- 
tion. Ward  V.  Whitney,  8  N.  Y.  (4  Seld.)  442 ;  S.  C,  3  Sandf.  399. 
A  witness  whose  testimony  has  been  taken  de  bene  esse  cannot  be 
impeached  on  the  trial  in  respect  of  inconsiBtent  statements  made 
subsequent  to  his  deposition  unless  he  be  called  and  interrogated 
as  to  those  statements.  I^acy  v.  Oraham,  14  N.  Y.  (4  Kem.) 
492 ;  affirming  S.  C,  3  Duer,  444.  See  Van  ITess  v.  Bi^h,  22 
How.  481 ;  S.  C,  14  Abb.  33. 
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Reading  of  deposition,  how  prevented. 

Seetlon  6.  Beading  of  deposition^  how  preyented.  The  adverse 
party  may  prevent  the  reading  of  the  deposition  by  satisfactory 
proof  that  safficient  notice  was  not  given  him  to  enable  him  to 
attend  the  examination  of  such  vntness,  or  that  such  examina- 
tion was  not  in  all  respects  fair  and  conducted  according  to  law. 
2  R.  S.  393  (408),  §  8.  The  party,  however,  cannot  object  at  the 
trial  that  the  notice  of  the  examination  was  too  short  when  he  actu- 
ally appeared  at  the  examination  and  omitted  to  object  for  that 
reason  there.  Jackson  v.  Kent^  7  Cow.  69.  When  particular 
objections  are  made  to  the  reading  of  a  deposition,  and  properly 
overruled,  the  party  taking  them  cannot  start  other  objections  on 
the  argument  of  the  appeal  if  of  such  a  nature  that  they  might 
have  been  obviated  if  taken  at  the  trial.  Sheldon  v.  Woody  2 
Bosw.  267 ;  S.  C.  afftrmed,  24  N.  Y.  (10  Smith)  607. 

ARTICLE  Vn. 

SIJPPBESSIOlir  OF  DEPOSITION  BEVOBB  TBIAL. 

Section  1.  As  a  general  rule,  mere  technical  defects  in  a  deposi- 
tion must  be  objected  to  by  motion  before  the  trial  that  the  depo- 
sition may  be  suppressed.  If  delayed  until  the  trial,  the  defect 
may  be  held  to  be  waived.  Sheldon  v.  Wood^  2  Bosw.  267.  It 
seems  that  a  deposition  might  be  thus  suppresed  for  the  refusal 
of  a  vntness  to  answer  a  question  on  cross-examination.  See 
Burnett  v.  Ph^dUm,  19  How.  530  ;  S.  C,  11  Abb.  167. 

(See  this  subject  fully  discussed,  Art.  X,  posty  704.) 


CHAPTER  XII. 

EXAMINATIOBT  OP  WITNESSES  BY  CONSENT. 

ARTICLE  I. 

m  GEKEBAL. 

Section  1.  AathorUy  for  proceeding.  The  aathority  for  the 
proceedings  on  the  examination  of  a  witness  by  consent  of  par- 
ties is  conferred  by  the  judiciary  act  of  1847,  chapter  280,  sec- 
tions 78,  79,  which  provides  that  the  testimony  of  any  competent 
witness  may  be  taken  in  this  State,  to  be  used  in  any  ciTU  suit 
or  proceeding,  on  an  agreement  in  writing  to  that  effect  being 
made  between  the  parties  or  their  attorneys.    3  R.  S.  (5th  ed.)  291. 

Section  2.  Objectionable  features  of  proceeding.  The  proceed- 
ing is  one  of  rare  occurrence  and  is  regarded  very  unfavorably. 
A  conditional  examination  may  be  had  in  all  cases  where  the 
consent  of  the  opposite  party  can  be  had  at  all,  and  is  preferable 
as  dispensing  with  the  necessity  of  written  interrogatories,  which 
are  required  on  the  examination  of  a  witness,  merely  by  consent 
of  parties. 

ARTICLE  n. 

EXAMINATION  BY  WHOM,  AKD   HOW  C02n)irCTED. 

Section  1.  By  whom  conducted.  The  testimony  of  a  witness, 
on  examination  by  consent,  must  be  taken  before  a  judge  of  any 
court  of  record,  or  local  officer  elected  to  discharge  the  duties  of 
county  judge,  or  a  justice  of  the  peace,  who  shall  publicly 
administer  an  oath  to  the  witness  that  the  answers  given  to  such 
interrogatories  as  may  be  put  to  him  shall  be  the  truth,  the 
whole  truth  and  nothing  but  the  truth  ;  and  the  testimony  must 
be  truly  and  carefully  reduced  to  writing  by  the  officer,  and 
read  to  the  witness,  and  subscribed  by  him,  and  certified  by  the 
officer.    3  R.  S.  (5th  ed.)  291,  §  50. 

Section  2.  How  conducted.  The  testimony  must  be  taken  on 
interrogatories,  agreed  upon  between  the  parties  or  their  attor- 
neys, previous  to  the  examination,  and  such  interrogatories  may 
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be  put  to  the  witness  by  the  officer  before  whom  the  examination 
is  condacted,  and  who  adnunisters  the  oath  to  the  witness.  lb. 
Section  3.  Filing  of  testimony  and  interrogatories.  The  testi- 
mony so  taken,  together  with  the  interrogatories^  must  be  filed 
with  the  clerk  of  the  court  in  which  the  suit  or  proceeding  is 
pending.  If  in  the  supreme  court,  and  taken  in  a  suit  or  pro- 
ceeding  at  law,  they  must  be  filed  with  the  clerk  of  the  county  in 
which  the  venue  is  laid ;  if  in  equity,  with  the  clerk  of  the  county 
in  which  the  suit  or  proceeding  is  pending ;  and  if  before  any 
court  or  officer  having  no  clerk,  then  with  such  court  or  officer. 
3  R.  S.  (5th  ed.)  291. 

ARTICLE  m. 

TESTIMOmr,  HOW  PUT  IK  BVIDBNCB. 

Section  1.  Reading  deposition.  The  deposition,  takeh  as  before 
described,  signed  by  the  witness  and  certified  by  the  officer,  may 
be  read  in  evidence  on  any  trial  or  hearing  of  such  suit  or  pro- 
ceeding, subject  only  to  all  the  ordinary  legal  exceptions. 

Section  2.  Objections  to  competency  of  witness  or  testimony. 
Every  objection  to  the  competency  or  credibility  of  the  witness, 
or  to  the  competency  and  relevancy  of  any  answer  given  by  him, 
may  be  made  in  the  same  manner  and  with  like  effect  as  if  such 
witiiess  was  personally  examined  at  such  trial  or  hearing.  Laws 
of  1847,  ch.  280,  §  78. 

Stipulaiion. 

{WZe  of  cause.) 

It  is  hereby  agreed  between  the  parties  to  this  action  that 
M  N,  of  ,  may  be  examined  as  a  witness  on  behalf  of  the 

plaintiff  {or  defendant),  under  the  provisions  of  chapter  280  of 
the  Statutes  of  1847,  section  78,  within  days  from  the  date 

hereof,  upon  days'  notice  of  the  time  and  place  of  such 

examination,  interrogatories  having  first  been  agreed  upon. 

{Daie. )  {Signatures  qf  cMomeys, ) 

IrUerrogaiories. 
{Title  of  cause,) 

Interro^tories  and  cross-interrogatories  agreed  upon  for  the 
examination  of  M  N,  a  witness  in  this  action  before  trial : 
First  interrogatory : 
Second  interrogatory : 
First  cross-interrogatory : 
Second  cross-interrogatory : 
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Depositions. 

The  above  interrogatories  are  agreed  on,  saving  all  just  excep- 
tions to  the  admissibility  thereol^  and  of  answers  thereto,  as  evi- 
dence in  this  cause. 

{Date. )  {Signatures  of  attameys. ) 

Deposition. 
{Title  qf  cause.) 

Deposition  of  M  N,  a  witness  for  the  plaintiff  {or  defendant) 
in  this  action,  taken  by  consent,  under  interrogatories  agreed 
upon.    The  said  M  N,  being  duly  sworn,  makes  answer : 
{Ih  the  first  interrogatory,  eta!) 

{Witness?  signature.) 
Subscribed  and  sworn  before  ) 
me,  the      day  of       ,  18    . ) 

{Judges  sign/Uure.) 

Certificate  to  deposition  substantially  as  in  preceding  forms 
with  such  variations  as  may  he  proper^.    See  p.  669,  arue. 


CHAPTER  XIII. 

PEEPBTUATIOlir  OF  TESTIMONT. 

ARTICLE  L 

KATUBE  AHD  OBJECT  OF  THE  FBOCEEDIKG. 

Seetlon  1.  Nature  of  proceeding.  Proceedings  for  the  pnrpose 
of  perpetnating  testimony  are  substantially  the  same  as  those 
observed  in  taking  the  testimony  of  a  witness  de  bene  esse  or 
conditionally,  and,  like  the  proceedings  in  the  latter  case,  are 
governed  by  the  provisions  of  the  Revised  Statutes.  Under 
the  old  chancery  practice,  a  bill  might  be  filed  to  perpetuate 
the  testimony  of  witnesses,  and  the  chancery  practice,  in  this 
respect,  has  never  been  expressly  repealed,  though  entirely 
superseded  by  the  more  simple  and  equally  eflTective  remedy, 
by  summary  application  under  the  statute.  The  proceeding  to ' 
perpetuate  testimony  may  be  had  as  a  matter  of  right,  atfed  before 
any  action  is  commenced,  on  which  account  it  is  to  be  prefersed 
to  an  ordinary  conditional  examination. 

Section  2.  Ol^eet  of  proceeding*  The  object  of  the*  proceeding 
is  to  preserve  evidence  to  prevent  future  litigation^  Thus,  for- 
merly, a  bill  to  perpetuate  testimony  was  brought  when  a  person 
interested  in  any  property  was  in  dauger  of  losing  the  evidence 
of  his  right  before  it  could  be  judicially  investigated,  in  which 
case  he  could  file  a  bill  against  the  x>erson8  who  would  be  bene- 
fited by  the  loss,  for  the  purpose  of  examining  the  witnesses, 
and  perpetuating  their  testimony.    2  Barb^  Ch.  Pr.  136, 137. 

The  statute  provides  that  any  person  who  is  a  party  to  a  suit 
pending  in  any  court  of  this  State,  or  who  expects  to  be  a  party 
in  any  suit  about  to  be  commenced,  may  cause  the  testimony  of 
any  witness  material  to  him  in  the  prosecution  or  defense  of 
such  suit  to  be  taken  conditionally  and  to  be  x>erpetuated. 
2  R.  S.  398  (414),  §  33.  Testimoay  may  be^  thus  takj&n  at  any 
stage  of  the  action  before  trial. 
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Proceedings  to  obtain  an  examination — Affidavit. 

ARTICLE  n. 

PBOCEEDIKQS  TO  OBTAIK  AK  EXAKIKATIOK. 

• 

Section  1.  Applieation^  where  made.  The  party  desiring  the 
examination  must  apply  to  a  justice  of  the  supreme  court,  or  to 
an  officer  authorized  to  perform  the  duties  of  such  justice  at 
chambers,  or  to  the  county  judge  of  any  coudty.  2  B.  S.  398. 
In  actions  pending  in  the  New  York  superior  court,  application 
may  be  made  to  a  justice  of  the  supreme  court.  Shetdan  v. 
Woody  2  Bosw.  281 ;  S.  C.  affirmed,  24  N.  Y.  (10  Smith)  607.  And 
such  justice  may  order  the  deposition  to  be  taken  before  the 
county  judge  of  the  county  where  the  witness  resides.  lb. 

Section  2.  AflBdayit.  The  affidavit  upon  which  the  applicationi 
is  made  must  state  : 

1.  That  the  applicant  is  a  party  to  a  suit  actually  pending  in 
some  court  of  record  in  this  State,  or  that  such  applicant  has 
good  reason  to  expect  to  be  made  a  party  to  a  suit  in  such  court 
of  record ; 

2.  That  the  testimony  of  any  witness  within  this  State  is  mate- 
rial and  necessary  4x>  the  prosecution  or  defense  of  such  suit ;  and, 

3.  If  such  suit  be  not  actually  commenced,  that  the  party 
expected  to  be  adverse  to  the  applicant  resides  within  this  State 
and  is  of  full  age. 

Upon  this  affidavit  the  officer  must  grant  the  order.  2  B. 
S.  398,  399  (415). 

A  compliance  with  the  statute  is  all  that  is  required  in  the  affi- 
davit, hence  it  is  unnecessary  to  state  the  probable  inability  of 
the  witness  sought  to  be  examined  to  attend  the  trial.  Jdcksan 
V.  PerJcinSy  2  Wend.  308.  But  it  should  appear  on  the  face  of 
the  affidavit,  not  merely  that  the  testimony  is  material  and  neces- 
sary but  that  the  object  of  the  application  is  to  perpetuate  it, 
and  that  such  perpetuation  is  necessary.  See  Paton  v.  Westervellj 
6  How.  399. 

The  cause  should  be  entitled  in  the  court  in  which  the  action  is 

brought,  irrespective  of  what  judge^  before  whom  the  examination 

is  had ;  but  an  error  in  this  respect  is  immaterial  if  the  proper 

court  is  referred  to  in  the  body  of  the  affidavit.    Sheldon  v. 

Woody  2  Bosw.  281. 
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Affidavit  on  application  pending  and  before  suit  ^  Form  and  contents  of  order. 

Affidavit  on  application^  pending  suit 

{Title  of  cause.) 
{Venue.) 

A  B,  of  ,  being  duly  sworn,  says  : 

I.  That  the  above-entiUea  action  is  now  pending  in  the 
court,  and  that  the  deponent  is  a  party  plaintiff  therein  {or  a 
party  defendant  therein,  the  summons  having  been  served  on 
him  on  the  day  of  last). 

II.  That  said  action  is  brought  to  recover  {Jiere  briefly  state 
cause  of  action). 

Continue  by  alleging  Tnaieriality  and  place  of  sojourn  of 
witness^  and  reason  why  his  testimony  should  be  perpetuated 
svbstantiaUy  a^  in  form  on  page  ,  a/ife,  682. 

Affldatit  on  application  before  suit 
{Venue.)       , 

A  B,  of  ,  being  duly  sworn,  says  : 

I.  {Staie  inient  to  sv^^  or  reasons  for  expecting  to  be  stced^ 
and  subject-matter  faction.) 

II.  That  the  said  Y  Z,  whom  the  deponent  expects  to  sue  {or 
whom  the  deponent  expects  will  bring  such  suit  against  him) 
resides  within  this  State  at  ,  and  ne  is  of  full  age,  to  wit, 

years  and  upward. 

Continue  as  to  materiality,  etc.,  as  above. 


ARTICLE  m. 

OBDEB  VOB  EXAMIKATIOiq^  AliTD  PBOOEEDIKGS  TO  EKFOBGE  rr. 

Section  1.  Form  and  contents  of  order.  The  officer  to  whom 
application  is  made  will,  by  order,  appoint  a  place  within  the 
county  where  the  witness  resides,  and  specify  a  time,  not  less 
than  fourteen  days  from  the  date  of  the  order,  for  the  examina- 
tion of  the  witness,  both  time  and  place  to  be  specified  therein. 
2  B.  S.  399  (416),  §  34.  And  the  examination  may,  by  the  order, 
be  directed  to  be  teken  by  the  officer  allowing  the  order,  or  any 
other  officer  to  whom  the  application  might  have  been  originally 
made  residing  in  the  same  county  with  the  witness.    2  R.  S.  400 

(416),  §  41. 

Order. 
{IHtle  of  cause.) 

Or  in  the  matter  of  the  application  of  A  B. 

On  the  annexed  affidavit  of  A  B. 

Ohdebed  :  That  M  N  appear  before  me  at  ,  in  {within  the 
county  of  the  witness*  residence)  on  the  day  pf  , 
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instant,  at  o'clock  in  the       noon  {not  less  than  fourteen 

days  from  the  date  of  the  order),  to  be  examined,  that  his  testi- 
mony may  be  perpetuated  for  the  above-entitled  action  {or  for  an 
action  expected  to  be  commenced  between  A  B  and  Y  Z). 

{Date.)  {Judge^s  signature.) 

Section  2.  Seryice  of  order.  The  order  directing  the  examina- 
tion must  be  served  on  the  adverse  parties,  or  on  the  x)arties 
named  in  the  affidavit  as  expected  parties  if  no  suit  be  pending, 
at  least  ten  days  before  the  time  appointed  for  the  examination. 
2  R  8.  399  (416),  §  36.  If  no  suit  be  pending,  the  service  of  the 
order  must  be  personal  on  the  expected  party.  If  a  suit  be 
pending,  the  service  should  be  made  in  the  usual  manner  on  the 
attorney. 

Section  3.  Service  of  summons.  The  witness  may  be  compelled 
to  api)ear  by  a  summons  which  must  be  duly  served  as  on  a  con- 
ditional examination,  and  which  will  be  granted  by  the  officer  on 
application  of  the  party  desiring  the  examination.    Id.,  §  86. 

Summons  to  witness. 

{Title  as  in  preceding  forms.) 
ToMN: 
You  are  hereby  summoned,  at  the  instance  of  A  B,  and  required 

Sersonally  to  appear  before  me  at  ,  in  ,  on  the 

ay  of  instant,  at  o'clock  in  the  noon,  to  be 

examined  that  your  testimony  may  be  perpetuated  pursuant  to 
the  statute  "  of  proceedings  to  perpetuate  testimony,"  for  an 
action  above  entitled  {or  expected  to  be  commenced  by  A  B 
against  Y  Z),  and  in  case  of  your  failure  to  attend  and  testify 
you  will  be  liable  to  'pe^y  to  the  party  aggrieved  all  loss,  hin- 
drance and  damage  he  may  sustain  thej^y,  and  in  addition 
thereto  forfeit  the  sum  of  fifty  dollars. 
{J)€Ue. )  {Signature  of  Judge.) 

A  justice  of  said  court. 

ARTICLE  IV. 

PROCEEDIKGS  UPOK  EXAMINATIOlir. 

4 

Section  1.  Examination^  where  made.  Under  the  provisions 
of  the  statute,  express  power  is  given  to  the  officer  to  whom 
application  is  made  to  order  the  examination  to  be  had  before 
any  other  officer  competent  to  act  as  such,  residing  in  the  same 
county  with  the  witness,  and  the  officer  so  named  has  the  same 
powers  as  if  the  order  had  been  originally  made  by  him.  2  R.  S. 
400  (416),  §  41.    Se^  8hd4on  v.  Wood,  2  Bosw.  267. 
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Proof  of  aeryice  of  order — Examination,  how  conducted. 

- 

Section  2.  Proof  of  serriee  of  order.  Before  proceeding  to  the 
examination,  satisfactory  evidence  must  be  given  to  the  officer 
applied  to  that  the  order  was  served  at  the  time  and  in  the  man- 
ner prescribed  by  the  statute.  2  R  S.  899  (415),  §  86.  If,  how- 
ever, the  adverse  party  attends  the  examination  and  does  not 
object  to  the  service,  proof  of  the  same  is  not  necessary  and  will 
not  be  required.    See  Jackson  v.  Kent^  7  Cow.  69. 

Section  3.  Examination^  how  conducted.  Satisfactory  proof  of 
the  service  of  the  order  being  given  or  waived,  the  officer  may 
then  proceed  on  the  day  appointed  to  take  the  deposition  of  the 
witness  conditionally,  and  may  adjourn  the  examination,  from 
day  to  day,  until  it  is  completed.  2  R.  S.  399  (416).  The'  regu- 
lations as  to  taking  the  deposition  are  the  same  as  those  on  an 
examination  de  bene  esse.    See  ante^  666,  ch.  XI,  art.  6. 

A  witness  is  bound  to  give  evidence  in  the  same  cases  and  to 
the  same  extent  that  he  would  were  he  called  as  a  witness  upon 
the  trial  of  the  catise.  But  the  statute  does  not  authorize  the 
examination  of  a  witness  who  would  not  be  compelled  to  testify 
on  the  trial,  nor  can  a  witness  be  compelled  under  it  to  answer 
a  question  which  he  would  not  be  obliged  to  answer  on  the 
trial.    Matter  of  Kipy  1  Paige,  601. 

No  written  interrogatories  are  necessary  on  the  examination, 
but  every  answer  or  declaration  of  the  witness  must  be  inserted 
in  the  deposition  if  either  party  requires  it  to  be  done.  2  B. 
S.  399. 

Section  4.  Subscription^  certt&catlon  and  filing  of  deposition. 
The  deposition  of  the  witness,  when  completed,  must  be  care- 
fully read  to  and  subscribed  by  him,  must  be  certified  by  the 
officer  before  whom  it  was  taken,  and  within  ten  days  thereafter 
must  be  filed  in  the  office  of  the  clerk  of  the  county  in  which  it 
was  taken,  together  with  the  original  order  for  the  examination 
of  the  witness,  the  affidavits  on  which  it  was  founded,  and  the 
affidavit  proving  the  service  of  the  order.    2  R.  S.  399  (415),  §  37. 

.  ARTICLE  V. 

PlITDIXa  DEPOSmOliT  IX  ETIDENCE. 

Section  1.  When  deposition  may  be  put  in  evidence,     The 

requirements  of  the  statute  having  been  complied  with  by  the 
officer,  in  taking  the  deposition^  the  s^me  paay  be  f^s^d  as  evidence 
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on  the  trial  '^  between  the  persons  named  in  the  original  affidavita 
as  parties,  or  named  therein  as  expected  parties,  or  between  any 
parties  claiming  under  such  persons  or  either  of  them,  upon  due 
proof  of  the  death  or  insanity  of  the  witness  examined,  pursuant 
to  the  foregoing  provisions,  or  of  the  inability  of  such  witness  to 
attend  such  tri^  by  reason  of  old  age,  sickness  or  settled 
infirmity."  2  R.  S.  399  (416),  §  39.  Absence  from  the  State  not 
being  mentioned  in  the  above  section  will  not  constitute  sufficient 
ground  for  the  admission  of  the  deposition  as  evidence. 

The  original  affidavits  filed  with  the  deposition,  or  certified 
copies  thereof,  are  regarded  as  sufficient  presumptive  evidence 
of  the  facts  therein  contained  to  show  a  compliance  with  the  pro- 
visions of  the  statute.    2  B.  S.  399  (415),  §  38. 

As  to  proof  of  inability  of  witness  to  attend  the  trial,  see  aidey 
670,  ch.  XI,  art.  6,  §  3,  the  remarks  there  made  being  equally 
iappropriate  to  this  proceeding. 

Section  2.  Effect  of  deposition  as  evidence.  The  deposition  so 
taken  and  read  in  evidence  has  the  same  effect,  but  no  other, 
than  the  oral  testimony  of  the  witness  would  have  if  given  on 
the  trial.    2  R.  S.  399  (416),  §  40.  ' 

Section  3.  Objections  to  competency.  Every  objection  to  the 
competency  or  credibility  of  the  witness,  or  to  the  relevancy  of 
any  question  put  to  him,  or  of  any  answer  given  by  him,  may  be 
made  in  the  same  manner  as  if  the  witness  were  personally 
examined  on  the  trial.  lb. 


ARTICLE  VI. 

SUPPBSSSIOK  OF  DEPOSinOK. 

Section  1.  In  general.  "No  special  provision  has  been  made 
for  allowing  the  examination  to  be  opposed  by  the  adverse 
party,  and  it  seems  that  the  only  means  by  which  the  regularity 
of  the  deposition  can  be  tested  is  by  a  motion  to  suppress  it  in 
the  same  manner  as  in  the  case  of  a  commission.  Sheldon  v. 
Wood,  2  Bosw.  267. 

(See  post,  704,  art.  X,  ch.  XIV",  where  this  subject  will  be  more 
fully  discussed.) 


CHAPTER  XIV. 

COMMISSION  TO  TAKE  TESTIMONY  OUT  OF  THE  STATE. 

ARTICLE  L 

IK  WHAT  CASES  A  COtflCISRIOK  ISSUES. 

Section  1.  In  general.  Under  the  former  chancery  practice, 
when  the  court  of  chancery  had  a  distinct  and  separate  existence 
from  the  courts  of  law  in  ,this  State,  the  chancellor  and  vice- 
chancellors  had  authority  to  issue  commissions  to  take  testimony, 
either  within  the  State  in  certain  cases  specified  by  statute,  or 
that  of  foreign  witnesses.  And  this  power,  it  has  been  held,  was 
inherent  in  courts  of  equity,  independent  of  any  power  conferred 
by  statute.  Brown  v.  Southworth^  9  Paige,  361.  Courts  of  com- 
mon law,  however,  possessed  no  power  to  issue  commissions 
except  so  far  as  it  was  given  to  them  by  statute.  M^  Cotter 
v^  Hooker^  8  N.  Y.  (4  Seld.)  497.  The  power  formerly  existing  in 
the  court  of  chancery  may,  perhaps,  now  exist  in  the  supreme 
Court  or  the  judges  thereof,  to  authorize  the  issuing  of  a  com- 
mission to  examine  witnesses  living  without  the  State.  But 
however  this  may  be,  the  chancery  commission  is  no  longer 
resorted  to  in  practice,  and  the  usual  course  of  proceeding  is  to 
take  the  witnesses'  testimony  under  commission  pursuant  to  the 
provisions  of  the  Revised  Statutes.  2  B.  S.  393  to  396  (409  to  412), 
inclusive. 

The  provisions  of  the  statute  authorize  a  commission  to  be 
granted  in  any  action  in  which  an  issue  of  fact  has  been  joined 
or  a  default  taken,  when  a  material  witness  for  either  party 
resides  out  of  the  State.  2  R.  S.  393  (409),  §  11 ;  Amended  by  Laws 
1862,  ch.  375.  And,  by  section  390  of  the  Code,  a  party  may  be 
examined  as  a  witness,  on  commission,  at  the  instance  of  an 
adverse  party.  Code,  §  390  ;  Brockway  v.  Stanton^  2  Sandf.  640. 
Or  on  application  of  such  party  himself.  Block  v.  ffaas^  8 
Abb.  335 ;  Bigelow  v.  Mattory^  17  How.  427 ;  McCarty  v. 
Ed/uoards,  24  id.  236. 

A  commission  may  issue  to  examine  a  witness  who  is  absent 
for  any  length  of  time  out  of  the  State,  though  his  usual  resi- 
VoL.  n.— 86 
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dence  be  within  the  State.  Pooler  v.  Maple$j  1  Wend,  66.  A 
commission  cannot  be  issued  for  the  examination  of  witnesBes 
in  supplementary  proceedings.  Oraham  v,  CoCbwmj  14  How^. 
62 ;  S.  C,  6  Duer,  678.  But,  in  case  an  interiocmtory  judgment 
shall  have  been  obtained  in  any  action,  a  commission  may  be 
awarded  on  the  application  of  the  plaintiff  in  like  cases,  and  in 
the  same  manner  as  if  an  issue  of  feict  had  been  joined.  2  R.  S. 
396  (412),  §  24. 

Section  2.  When  letters  rogatory  should  be  q^lied  fbr.  Where 
the  execution  of  a  commission  in  a  foreign  country  is  forbidden 
by  its  laws  the  proper  course  of  procedure  is  to  apply  for 
letters  rogatory  or  requisitory,  addressed  to  the  courts  of  the 
foreign  country,  requesting  them  to  take  the  deposition.  The 
Hepiiblic  of  Mexico  v.  ArrangoiSj  8  Abb.  470 ;  S.  C,  11  How.  1- 
See  In  the  Matter  of  the  JSxecution  of  a  Foreign  Cbmfni^siony 
6  Sandf.  674. 

ARTICLE  n. 

PROCEEDIKGS  TO  OBTAIN  OBDEB  FOB  A  COJaOSSRCOIT* 

Section  1.  When  application  should  be  made.  Unless  a  default 
has  been  taken,  upon  failure  to  plead,  neither  party  can  apply 
for  a  commission  until  an  issue  of  fact  has  been  joined.  Laws  of 
1862,  ch.  376 ;  2  R.  S.  393  (409),  §  11.  It  is  expedient^  howeTsr, 
that  the  application  should  be  made  as  soon  after  the  joining  of 
issue  as  practicable,  in  order  to  avoid  the  payment  of  costs.  La- 
farge  v.  iMce^  2  Wend.  242 ;  Burr  v.  Skinner^  1  Johns.  Cas.  391  % 
BroJcaw  v.  Bridgman^  6  How.  Il6 ;  S.  C,  1  Code  R.  N,  S,  407.  See 
Beall  V.  Dey^  7  Wend.  613.  If  unduly  or  unreasonably  delafyed 
the  application  will  be  refused.  Forrest  v.  Forrest^  3  Bosw. 
661 ;  S.  C,  9  Abb.  289.  But  even  in  a  case  of  great  delay,  where 
no  suspicion  is  cast  upon  the  good  faith  of  the  application,  l^e 
commission  may  be  granted  on  payment  of  costs,  but  without  a 
stay  of  proceedings.    StarhucJc  v.  HaU^  1  How.  68. 

A  reasonable  period  within  which  to  make  the  application  has 
been  fixed  at  twenty  days  after  the  iinal  joinder  of  issue,  and, 
if  made  within  this  time,  the  commission  will  issue,  with  a  grant 
of  a  stay  of  proceedings  until  its  return  almost  as  a  matter  of 
course.  Bank  of  Charleston  v.  Hurlbut^  1  Sandf.  717 ;  S.  C,  1 
Code  R.  98 ;  Munson  v.  WiUard^  6  How.  263 ;  Oolvin  v.  Brag- 
den^  id.  124.    And  the  service  of  notice  of  trial  by  the  adverse 
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party  within  that  time  will  not  aflfect  the  application.  BroTcaw 
V.  Bridgman,  6  How.  114 ;  S.  C,  1  Code  R.  N.  S.  407. 

The  granting  of  the  application  is  a  matter  resting  wholly 
within  the  discretion  of  the  court,  which  will  be  exercised 
according  to  the  circumstances  of  each  case.  Where  a  commis- 
sion is  likely  to  produce  great  injury  to  the  adverse  party,  terms 
will  be  imposed,  and,  in  extreme  cases,  it  may  be  wholly  refused. 
Ming  v.  Mott^  2  Sandf.  683.  Thus  the  application  will  be  refused 
where  the  object  proposed  is  merely  to  obtain  cumulative  testi- 
mony on  a  contested  point,  and  the  cost  of  executing  the  com- 
mission would  exceed  the  value  of  the  matter  in  controversy. 
JUitcJieU  V.  MontgoTnery^  4  Sandf.  676. 

Section  2.  To  what  court  or  oflBcer,  The  motion  may  be  made 
before  the  coui*t  at  special  term,  or,  if  the  action  is  in  the  supreme 
court,  before  any  judge  thereof,  or  any  county  judge  in  the 
county  of  his  residence,  either  in  term  time  or  vacation.  2  B.  S. 
308  (409),  §  12 ;  Laws  of  1847,  ch.  470,  §  15. 

The  court  will  not  entertain  the  motion  after  a  similar  applica- 
tion has  been  made  to  and  denied  by  d  judge  out  of  court.  AUen 
V.  Oibhs,  12  Wend.  202. 

Section  3.  In  what  county.  The  only  place  where  a  motion  for 
a  commission  can  properly  be  made  is  in  the  district  where  the 
cause  is  triable,  or  in  an  adjoining  county.  The  Revised  Statutes 
and  the  judiciary  act  in  reference  to  such  a  motion,  being  incon- 
sistent with  section  401  of  the  Code,  are  so  far  repealed  by  it. 
Sturgess  v.  Weed,  13  How.  130  ;  Dodge  v.  Base,  1  Code  R.  123  ; 
Newcomb  v.  Beed,  14  How.  100 ;  Erwin  v.  VoorTiees,  26  Barb. 
127.  See  contra^  Blackmar  v.  Yan  Inwager,  5  How.  367 ;  S.  C, 
1  Code  R.  N.  S.  80 ;  PincJcney  v.  Hagerman,  4  Lans.  374. 

Although  a  county  judge  of  the  proper  county  may  allow  the 
commission  he  has  no  power  to  settle  and  allow  interrogatories 
to  be  annexed  to  it  in  an  action  pending  in  the  supreme  court. 
JBrwin  v.  Voorhees^  26  Barb.  127. 

Section  4.  On  what  papers.  The  motion  for  a  commission  is  a 
non-enumerated  one  and  must  be  founded  on  an  affidavit  stating 
that  an  issue  of  fact  has  been  joined  in  the  cause.  Allen  v. 
Hendree^  6  Cow.  400.  Or  that  the  time  for  answering  has  expired 
and  no  answer  received,  as  the  case  may  be.  It  must  further 
state  the  names  of  the  witnesses  to  be  examined,  and  this  rule 
should  never  be  departed  from  except  under  very  special  circum- 
stances, and  never  when  by  reasonable  diligence  the  names  might 
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have  been  ascertained.  WrigJU  v.  Jessup^  3  Dner,  642.  A  sub- 
stantial excuse  given  for  the  applicant's  inability  to  name  his  wit- 
nesses will  be  sufficient  to  prevent  the  application  from  being  pre- 
judiced by  the  omission.  Shaffer  v.  WUcox,  2  Hall,  502.  And  it 
has  been  held  sufficient  if  a  part  only  of  the  witnesses  are  named, 
if  the  application  appears  to  be  in  good  faith.  Beresford  v. 
Easthope^  8  Dowl.  P.  C.  294;  DimondY.  VdUancej  7  id.  690. 
The  affidavit  must  also  state  that  the  applicant  has  fully  and 
fairly  stated  his  case  to  counsel  and  disclQsed  to  him  the  facts 
which  he  expects  to  prove  by  each  and  every  of  the  witnesses 
mentioned.  SeyTnour  v.  Strong^  19  Wend.  98 ;  Mygatt  v.  Oar- 
rison,  18  Abb.  292,  n.  But  if  there  is  nothing  to  cast  suspicion 
upon  the  application  it  need  not  state  what  those  facts  are. 
Eaton  V.  Norths  7  Barb.  631.  It  must  state  that  the  witnesses 
are  material  as  the  party  is  advised  by  his  counsel  and  he 
verily  believes,  and  that  they  are  without  the  State.  Franklin 
V.  United  Insurance  Company^  2  Johns.  Cas.  285 ;  Lansing  v. 
MickleSy  1  How.  248.  It  is  unnecessary,  however,  to  state  that 
the  applicant  cannot  safely  proceed  to  toal  without  the  witness. 
Bra^kett  v.  Dudley^  1  Cow.  209.  If  the  party  making  the  appli- 
cation desires  a  stay  of  proceedings,  he  must  swear  to  merits  in 
the  usual  manner.  Meech  v.  Calkins,  4  Hill,  534 ;  Brishan  v. 
Hoytj  1  Wend.  27.  But  the  commission  will  be  granted  without 
a  stay  where  merits  are  not  sworn  to.  Warner  v.  ITaf^ey,  9 
Wend.  444.  It  is  not  required  of  the  applicant  that  he  should 
swear  to  the  good  faith  of  the  application  or  to  the  competency 
of  the  evidence  sought  {Baddeley  v.  Oilmorey  1  Mees.  &  Welsh 
56),  unless  there  is  prima  fa/A^  evidence  for  doubting  it.  LUrgi 
V.  Key^  3  Dowl.  P.  C.  253.  Nor  is  it  necessary  for  him  to  show 
that  any  eflfort  has  been  made  to  obtain  the  attendance  of  the 
witness  at  the  trial.  Norton  v.  Melboume,  3  Scott^  398 ;  S.  C,  3 
Bing.  (N.  C.)  67. 

The  affidavit  may  be  made  by  the  attorney  of  the  applicant  ' 
{Eaton  V.  North,  7  Barb.  631 ;  S.  C,  3  Code  R.  234) ;  or  by  his 
agent  or  attorney  in  fact  {Murray  v.  Kirkpairick,  1  Cow.  210 ; 
Johnson  V.  Lynch,  15  How.  199) ;  or  by  any  other  person  cog- 
nizant of  the  facts.  And  no  stay  of  proceedings  is  desired. 
Demar  v.  Yan  Zandt,  2  Johns.  Cas.  69. 
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Affidavit. 
{Titte  of  cause.) 
( Vernie.) 

Y  Z,  being  dtdy  sworn,  says : 

I.  That  he  is  the  (defendant)  in  this  action. 

U.  That  an  issue  of  fact  was  joined  herein  on  the  da^  of 

,18  ,  by  the  service  of  defendant's  answer  {or  plaintiff's 
reply)  herein,  and  the  cause  has  been  noticed  for  trial  by  the 
(plaintiff)  for  the  circuit  to  be  held  at 

III.  That  the  deponent  has  fully  and  fairly  stated  the  case  in 
this  cause  to  O  P,  Esq.,  his  counsel  therein,  who  resides  at  No. 

,  street,  in  the  city  of  ,  and  has  fully  and  fairly  dis- 

closed to  him  the  facts  wnich  he  expects  to  prove  by  the  witness 
{or  by  each  and  every  of  the  witnesses)  hereinafter  named. 

IV .  That  deponent  is  advised  by  his  said  counsel,  after  such 
statement)  and  verily  believes  that  (he  has  a  good  and  substan- 
tial defense  to  this  action  on  the  merits  thereof,  and  that)  J  L 
and  M  N  are,  and  each  and  every  of  them  is,  a  material  witness 
for  deponent  on  the  trial  of  this  action. 

y.  That  neither  the  said  J  L  nor  the  said  M  N  reside  in  this 
State,  but  they  and  each  of  them  reside  at  ,  in  the  State 

of 

{Jurat.)  {Signature.) 

Section  6.  Notice  of  motion.  Ten  days'  notice  of  the  applica- 
tion must  be  given  when  made  before  a  judge  at  chambers  or 
a  county  judge.  2  R.  S.  393  (409),  §  12.  When  made  in  court 
the  usual  notice  of  eight  days  is  sufficient. 

It  is  the  usual  practice  to  state  the  names  of  the  proposed 
commissioners  in  the  notice  of  motion,  and,  if  there  be  no  oppo- 
sition, those  named  by  the  party  applying  vtIU,  of  course,  be 
appointed. 

When  the  application  has  been  delayed  until  the  opposite 
party  has  noticed  the  cause  for  trial,  the  applicant  should  stip- 
ulate in  his  notice  for  the  payment  of  the  costs  incurred  in 
the  preparation  for  trial,  otherwise  he  will  be  liable  not  only 
for  those  costs  but  also  ft)r  the  costs  of  resisting  the  motion. 
LaFarge  v.  Lnice^  2  Wend.  242 ;  Starhuck  v.  Hall^  1  How.  68.  If 
the  motion  be  made  within  twenty  days  after  joinder  of  issue 
the  above  rule  has  no  application.  BavJc  of  Charleston  v.  Hurl- 
hut,  1  Sandf.  717 ;  S.  C,  1  Code  R.  96. 
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NoUce  of  motion  for  commission. 

SUPREME  COUBT. 


AB 


Sib  :  Take  notice,  that  upon  the  affidavit,  a  copy  of  which  is 
herewith  served  upon  you,  and  upon  all  the  pleamngs  and  pro- 
ceedings in  this  cause,  this  court  will  be  moved  at  the  next 
special  term  thereof,  to  be  held  at  the  in  the  of         , 

on  the  day  of  ,  187  ,  at  the  opening  of  the  court,  or 

as  soon  thereafter  as  counsel  can  be  heard  (or  before  the  Hon. 
,  one  of  the  judges  of  this  court,  at  nis  chambers  in  the 
city  of  ,  on  the  day  of  ,  18    ,  at  o'clock  in 

the  noon),  to  grant  a  commission  in  this  action,  directed  to 

J  L,  Esq.,  of  ,  counselor  at  law,  for  the  examination  on 

oath  of  M  N,  of  ,  as  a  witness  herein,  on  behalf  of  the 

Oplaintiff),  upon  interrogatories  to  be  annexed  (in  which  ths 
defendant  will  be  at  liberty  to  join),  and  that  the  trial  of  this 
action  be  stayed  until  the  return  of  such  commission,  or  for 
such  further  order  or  relief  as  the  court  may  grant  in  the 
premises. 

Dated  ,  187  .  Tours,  etc.. 

To  ,  Aftamepfor 

Attorney  for 

Section  6.  Stay  of  proceedings.  The  commission  does  not 
operate  as  a  stay  of  proceedings  unless  so  ordered  by  the  court 
Maynard  v.  CTiapin^  7  Wend.  520.  And  to  entitie  a  party  to  a 
stay  it  is  necessary  that  the  application  be  made  with  due  and 
reasonable  diligence,  of  which  the  court  will  judge.  BuCUr  v. 
Fox,  9  C.  B.  199. 

It  will  furnish  good  ground  for  a  further  stay  of  proceedings 
if  the  plaintiff  by  his  own  acts  has  delayed  the  return  of  the 
commission.  Bouch-ereau  v.  Le  Guen,  2  Johns.  196 ;  Coles  v. 
Thompson,  2  Gaines,  47.  But  it  is  good  excuse  for  delay  when  it 
is  shown  that  the  commission  has  been^mislaid.  Coles  v.  Thomp- 
son, 2  Caines,  47.  Or  that  the  place  of  residence  of  a  witness  is 
not  exactly  known.    Ferris  v.  Smith,  2  Caines,  253. 
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ARTICLE  in. 

opposixa  MonoK. 

Section  1.  Orounds  for  opposing  motioH.  The  application  for 
a  commission  may  be  resisted  by  the  opposite  party  if  he  can 
show  reasonable  gronnds  on  which  it  onght  to  be  denied.  Thus 
the  application  may  be  opposed  on  the  gronnd  of  a  want  of  dne 
notice  or  other  irregnlarity,  and  also  on  the  gronnd  of  delay,  in 
which  case  costs  will  be  imposed.  StarJmcIc  v.  Sallj  1  How.  68; 
La  Farge  v.  lAioe^  2  Wend.  242,  Or  by  casting  donbt  npon  the 
good  faith  of  the  application,  in  which  case  the  motion  will  not 
be  granted  npon  the  common  aflBidayit,  bnt  if  at  a  subsequent 
term  a  prima  facie  case  for  a  commission  be  made  out  the  motion 
would  be  granted.  Rogers  v.  Rogers^  7  Wend.  514 ;  Vander- 
voort  V.  Columbian  Ins.  Go.^  3  Johns.  Cas.  137 ;  Lloyd  v.  Keyj 
3  Dowl.  P.  C.  253.  Proof  to  the  effect  that  the  moving  party 
could  obtain  the  evidence  sought  &om  resident  witnesses  may 
have  a  tendency  to  cast  doubt  upon  the  good  faith  of  the  applica- 
tion, but  is  not  conclusive  against  it,  as  each  party  has  the  right 
to  select  such  witnesses  as  will  testify  most  £Eivorably  for  him. 
Adams  v,  Corfield^  28  L.  J.  (Exch.)  31. 

The  court  would  not  formerly  refuse  a  commission  on  an 
affidavit  stating  that  the  witnesses  proposed  to  be  examined  were 
incompetent  by.  reason  of  interest.  Oraves  v.  Ddaplaine^  11 
Johns.  200.  And  such  objection  being  now  obsolete  would  of 
course  be  of  no  effect. 

Taken  in  connection  with  other  circumstances,  it  is  good  ground 
of  opposition  to  the  motion  to  show  that  the  expense  of  the  com- 
mission will  exceed  the  amount  in  controversy.  Thus,  where 
this  objection  was  raised  and  it  also  appeared  that  the  witness 
was  expected  to  testify  to  a  point  on  which  there  was  conflicting 
evidence  at  a  former  trial,  the  motion  was  denied.  MitcheU  v. 
Montgomery,  4  Sandf .  676. 

Section  2.  Stipulation  to  admit  facts.  Where  the  commission 
sought  would  cause  great  delay,  and  the  opposing  party  shows 
the  probable  insufficiency  of  the  testimony  sought,  and  proposes 
to  admit  whatever  the  applicant  will  swear  he  expects  to  prove 
on  the  commission,  the  court  will  order  such  applicant  to  dis- 
close by  affidavit  what  he  expects  to  prove,  and  upon  the  adverse 


688       COMMISSION  TO  TAKE  TESTIMONY,  ETC. 

ObjectionB  to  commiasionera — The  order,  tennB  upon  granting,  form  and  contents  ot 

party  stipulating  to  admit  such  facts  the  motion  will  be  denied. 
BarJc  of  Commerce  v.  Michel^  1  Sandf.  687.  The  stipulation, 
however,  must  admit  tJie  facts  and  not  merely  that  the  witness 
will  testify  to  such  facts.  lb.  See  People  v.  Yermilyea^  7  Cow. 
369. 

Section  3.  Objections  to  commissioners.  The  party  applying 
for  the  commission  has  a  right  in  the  first  instance  to  name  all 
the  commissioners,  and  a  substitution  will  be  made  only  on  cause 
shown  against  one  or  more  of  them .  by  the  opposite  i)arty. 
Harris  v.  Wilson^  2  Wend.  627.  Arid  the  objections  must  be 
made  upon  affidavit  and  not  merely  upon  suggestion.  Biays  v. 
MerrikeWy  3  Johns.  251. 


ARTICLE  IV. 

THE  OBDBB. 

Section  1.  Terms  upon  granting.  The  issuing  of  a  commis- 
sion, though  usually  granted  almost  as  a  matter  of  course  with- 
out a  stay  of  proceedings,  is  not  even  then  a  matter  of  strict 
right.  Ring  v.  Mott^  2  Sandf.  683.  And  the  court  may  impose 
such  terms  as  may  seem  to  it  just.  2  E.  S.  393 ;  Laws  of  1862, 
ch.  375.  See  Ahlon  v.  Barhey^  1  N.  T.  Leg.  Obs.  154 ;  Clayton  v. 
Yarrington^  16  Abb.  273,  n. 

In  no  cases,  however,  will  the  court  depart  from  the  usual 
method  of  issuing  commissions,  unless  important  advantages  to 
be  gained  by  some  other  mode  are  shown.  Ferrie  v.  Public 
Administrator y  3  Bradf.  Sur.  R.  249. 

Section  2.  Form  and  contents  of  order.  The  order  directing  a 
commission  to  issue  must  be  drawn  up  in  writing,  naming  the 
commissioners  and  also  the  witnesses,  in  all  cases  where  their 
names  can  possibly  be  ascertained.  WrigM  v.  Jessup,  8  Duer, 
642.  And  an  order  granted  by  a  judge  out  of  court,  in  which 
the  witnesses  are  not  named,  is  of  doubtful  regularity.  JRentoick 
V.  Benwickj  10  Paige,  420.  But  if  the  order  be  made  by  the 
court  it  has  power  to  dispense  with  the  above  rule.  J^icol  v. 
Alison^  11  Q.  B.  1006.  Directions  as  to  the  mode  of  returning 
the  commission  should  not  be  inserted  in  the  order,  for  the 
reason  that  the  statute  has  vested  this  matter  in  the  discretion* 
of  the  officer  settling  the  interrogatories.  2  R.  S.  394  (410),  §  14. 
And  if  such  directions  are  contained  in  the  order  they  are  void. 
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Afherton  v.  Thomas^  cited  in  Fleming  v.  Hollenhach^  7  Barb. 
271 ;  Crawford  v.  Loper,  25  id.  452. 

Order  for  a  commission. 
( TiUe  of  cause,)  {Caption.) 

On  reading  and  filing  notice  of  motion  and  affidavit  of  Y  Z, 
and  on  the  pleadings  and  proceedings  in  this  action,  on  motion 
of  O  P,  counsel  for  (defendant),  and  after  hearing  Q  R,  counsel 
for  (plaintiff  or\  and  on  proof  of  due  service  of  notice  of  motion, 
and  no  one  appearing  in  ojjposition,  ^ 

OitDSBED :  That  a  commission  issue  in  this  action,  directed  to 
J  L,  Esq.,  of  ,  counselor  at  law,  to  examine  under  oath, 

upon  interrogatories  to  be  annexed  thereto,  M  N  of  ,  a 

witness  on  behalf  of  the  (defendant),  that  the  (plaintiff)  be  at 
liberty  to  join  in  the  said  commission,  and  that  the  trial  of  this 
action  be  stayed  until  the  return  thereof  (and  it  is  further 
ordered  that  dollars,  costs  of  this  motion,  abide  the  event 

of  the  action). 

Section  3.  Service  and  filing  of  order.  Though  the  point  has 
been  questioned  in  Davenport  v.  Averilly  2  Wend.  646,  it  yet 
seems  clear  that  the  successful  applicant,  in  order  to  stay  pro- 
ceedings, should  serve  a  certified  copy  of  the  order  on  the  oppo- 
site party.  In  all  cases  the  order  should  be  filed.  2  R.  S.  394 
(410),  §  13.  And  if  not  so  filed  the. commission  issued  in  pursu- 
ance of  it  is  irregular.    Whitney  v.  Wyncoop^  4  Abb.  370. 


ARTICLE  V. 

FORM   OF   COMHISSIOlir. 

Section  1.  Form  of  commission.  The  commission  issued  must 
be  sealed,  for  without  a  seal  it  is  a  mere  nullity,  and  depositions 
taken  under  it  would  be  inadmissible  as  evidence.  Ford  v.  Wil- 
liams, 24  N.  Y.  (10  Smith)  359 ;  Tracy  v.  Suydam,  30  Barb. 
110 ;  WhUney  v.  Wyncoop,  4  Abb.  370.  It  must  also  contain  the 
names  of  the  witnesses,  or  at  least  the  witnesses  should  be  identi- 
fied in  the  commission.  MenwicTc  v.  RenwicTc,  10  Paige,  420. 
The  persons  to  whom  such  commission  shall  be  directed  or  any 
one  of  them,  unless  otherwise  expressly  directed  therein,  shall 
execute  the  same  as  follows : 

1.  They  or  any  one  of  them  shall  publicly  administer  an  oath 
to  the  witnesses  naiQed  in  the  commission,  that  the  answers  given 
Vol.  n.— 87 
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by  Bach  witnesses  to  the  interrogatories  proposed  to  them  shall 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

2.  They  shall  cause  the  examination  of  each  witness  to  be 
reduced  to  writing  and  to  be  subscribed  by  him  and  certified  by 
such  of  the  commissioners  as  are  present  at  the  taking  of  the 
same. 

3.  If  any  exhibits  are  produced  and  proved  before  them  they 
shall  be  annexed  to  the  depositions  to  which  they  relate,  and 
shall  in  like  manner  be  subscribed  by  the  witness  proving  the 
same,  and  shall  be  certified  by  the  commissioners. 

4L  The  commissioners  shall  subscribe  their  names  to  each  sheet 
of  the  depositions  taken  by  them ;  they  shall  annex  all  the  depo- 
sitions and  exhibits  to  the  commission,  upon  which  their  return 
shall  be  indorsed ;  and  they  shall  close  them  up  under  their  seals 
and  shall  address  the  same  when  so  closed  to  the  clerk  of  the 
court  from  which  the  commission  issued,  or  to  the  clerk  of  the 
county  in  which  the  venue  shall.be  laid,  as  shall  have  been 
directed  on  the  commission,  at  his  place  of  residence. 

6.  If  there  is  a  direction  on  the  commission  to  return  the  same 
by  mail,  they  shall  immediately  deposit  the  packet  so  directed 
in  the  nearest  post-office. 

6.  If  there  be  a  direction  on  the  commission  to  return  the  same 
by  an  agent  of  the  party  who  sued  out  the  same,  the  packet  so 
directed  shall  be  delivered  to  such  agent.  2  R.  S.  394,  §  16.  A 
copy  of  this  section  as  above  given  must  be  annexed  to  every 
commission  authorized  by  the  statute  (id.),  with  such  additional 
instructions  as  the  case  may  require.  2  R.  S.  396  (411).  The  pro- 
visions of  the  statute  being,  however,  merely  directory,  it  will  bo 
sufficient  if  the  body  of  the  commission  contains  the  substance 
of  the  foregoing  section.  HaU  v.  Barton^  25  Barb.  274.  And 
if  the  commission  is  correctly  executed  the  court  will  presume 
that  the  section  was  annexed  until  the  contrary  be  shown.  WUr 
liams  V.  Eld/ridge,  1  Hill,  249. 

Commission  to  examine  witness. 

The  people  of  the  State  of  New  York  to 

Pi        Know  ye  that  we,  with  full  faith  in  your  prudence 
*-      '■'    and  competency,  have  appointed  you  commissioner, 
and  by  these  presents  do  authorize  you  to  examine  as 

witness  in  a  cause  pending  in  the  ,  wherein  ,  plain- 

tiffi  and  ,  defendant,  on  the  part  of  the  on  oath,  upon 

the  inj^rrpgatories  a^ne^ed  to  this  commission,  and  to  take  and 


COMMISSION  TO  TAKE  TESTIMONY,  ETC.        691 

DirectionB  for  executing  the  commimion. 

certify  the  deposition  of  the  witness,  and  return  the  same  accord- 
ing to  the  directions  hereunto  annexed. 

Witness,  ,  the  day  of  ,  one  thousand  eight 

hundred  and  seventy-  , 

^  AUoTTiey  for  .  ClerJc. 

DIRECTIONS  FOB  EXECUTING  THE  COMMISSION. 

The  persons  to  whom  such  commission  shall  be  directed,  or 
any  of  them,  unless  otherwise  expressly  directed  therein,  shall 
execute  the  same  as  follows : 

1.  They,  or  any  of  them,  shall  publicly  administer  an  oath  to 
the  witnesses  named  in  the  commission,  tliat  the  answer  given 
by  such  witnesses  to  the  interrogatories  proposed  to  them  shall 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

2.  They  shall  cause  the  examination  of  each  witness  to  be 
reduced  to  writing,  and  to  be  subscribed  by  him  and  certified  by 
such  of  the  commissioners  as  are  present  at  the  taking  of  tbe 
same. 

3.  If  any  exhibits  are  produced  and  proved  before  them  they 
shall  be  annexed  to  the  depositions  to  which  they  relate,  and 
shall  in  like  manner  be  subscribed  by  the  witness  proving  the 
same,  and  shall  be  certified  by  the  commissioners. 

4.  The  commissioners  shall  subscribe  their  names  to  each 
sheet  of  the  depositions  taken  by  them ;  they  shall  annex  all 
the  depositions  and  exhibits  of  the  commission,  upon  which 
their  return  shall  be  indorsed,  and  they  shall  close  them  up 
under  their  seals,  and  shall  address  the  same,  when  so  closed,  to 
the  clerk  of  the  court  ft-om  which  the  commission  issued,  or  to 
the  clerk  of  the  county  in  which  the  venue  shall  be  laid,  as  shall 
have  been  directed  on  the  commission,  at  his  place  of  residence. 

5.  If  there  is  a  direction  on  the  commission  to  return  the  same 
by  mail  they  shall  immediately  deposit  the  packet,  so  directed, 
in  the  nearest  post-office. 

6.  If  there  be  a  direction  on  the  commission  to  return  the 
same  by  an  agent  of  the  party  who  sued  out  the  same,  the 
packet,  so  directed,  shall  be  delivered  to  such  agent 


The  above  is  an  extract  from  the  Revised  Statutes  of  the  State 
of  New  York,  volume  2,  page  394, 2  Edm.  Stat.  409,  relating  to 
the  taking  of  testimony  out  of  the  State. 

Indorsed. 

This  commission,  when  executed,  is  to  be  returned. 
The  execution  of  this  commission  appears  in  certain  schedules 
hereunto  annexed.  ,  Commissioner    . 

Annexed  to  the  commission  is  an  extract  from  the  statutes  of 
the  State  of  New  York,  relative  to  the  taking  of  testimony  out 
of  the  State,  which  extract  is  directed  by  law  to  be  annexed  to 
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the  commission.  Bat  as  it  does  not  comprise  every  thing  neces- 
sary to  be  attended  to  by  the  commissioners,  they  are  requested 
to  observe  the  following  more  ample 

Instructions : 

I.  All  the  commissioners  named  in  the  commission  should 
have  notice  of  the  time  and  place  of  executing  it ;  and  if  any  of 
them  do  not  act,  let  the  fact  that  they  were  notified,  or  could  not 
be  notified,  and  the  reasons  for  their  not  acting,  be  stated. 

IL  The  commission  must  be  executed  by  ,  the  commis- 

si<mer    named  therdn. 

in.  The  acting  commissioner  will  examine  the  witnesses 
separately,  after  publicly  administering  to  them  the  following 
oath  or  affirmation : 

"  Tou  do  swear ^  that  the  answers  which  shall  be  given  by  you 
to  the  interrogatories  proposed  to  you^  shall  be  the  truth,  the 
whole  truth,  and  nothing  But  the  truth.    80  help  you  Ood.'*^ 

The  oath  shall  be  administered  (except  in  cases  hereinafter 
mentioned)  by  the  witness  laying  his  hand  upon  and  kissing  the 
Gospels. 

But  if  the  witness  shall  desire  it,  he  shall  be  permitted  to  swear 
in  the  following  form  :  "  Tou  do  swear j  in  tTie  presence  of  the 
ever  living  Goa;^^  and  while  so  swearing,  he  may  or  may  not 
hold  up  his  hand,  in  his  discretion. 

Or  if  the  witness  shall  declare  that  he  has  conscientious  scru- 
ples against  taking  an  oath,  or  swearing  in  any  form,  he  shall  be 
permitted  to  make  his  affirmation  in  the  following  form  :  ^^Tau 
do  solemnly^  sincerely  and  truly  declare  and  ajffirm,^^  omitting 
the  words  "  So  help  you  God." 

lY .  The  general  style  or  title  of  the  depositions  must  be  drawn 
up  in  the  following  manner  : 

"Depositions  01  loitiiesses^  produced,  sworn  (or  affirmed)  mi 
examined,  the  day  of  ,  in  the  year  one  thousand  eight 

hundred  and  seventy-  ,  at  ,  under  and  by  virtue  of 

a  commission  issued  out  of  the  ,  in  a  certain  cause  therein 

depending  and  at  issue  between  ,  plaintiff  ,  and  , 

d^endanJb   ,  as  follows  : 

A  B,  of  {insert  his  place  of  residence  and  occupation)^  aged 
years  and  upward,  beinj^  duly  and  publicly  sworn  (or 
affirmed)  pursuant  to  the  directions  hereunto  annexed,  and  exam- 
ined on  tne  part  of  the  ,  doth  depose  and  say  as  follows : 
Pii*st  —  To  the  first  interrogatory^  he  saith^  etc.^  (insert  the  wit- 
ness' 8  answer.)  Second  —  To  the  second  interrogatory^  he  saith^ 
etc. ,  and  so  on  throughout 

If  he  cannot  answer,  let  him  say  he  knoweth  not. 

V.  If  there  be  any  cross-interrogatories,  the  witness  will  go  on 
thus: 

First —  To  the  first  cross-interrogatory^  he  saith^  etc.,  and  so 
on  throughout. 
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yi.  When  the  witness  has  finished  his  deposition,  let  him 
subscribe  it,  and  the  acting  commissioner  will  certify  as  follows : 

Examination  taken,  reduced  to  writing,  and  by  the  witness 
subscribed  and  sworn  to  this        day  of  ,  187    ,  before 

,  Commissioner  . 

Vn.  If  any  papers  or  exhibits  are  produced  and  proved,  they 
must  be  annexed  to  the  depositions  in  which  they  are  referred  to, 
and  be  subscribed  by  the  witness,  and  be  indorsed  by  the  acting 
commissioner  in  this  manner : 

"  At  the,  execution  of  a  commission  for  the  examination  of 
witnesses,  between  ,  plaintiff   ,  and  ,  defendaTvt    , 

this  paper  writing  was  produced  and  shown  to  {insert  the  wit- 
ness name\  and  oy  him  deposed  unto  at  the  time  of  his  exami- 
nation, before 

,  Commissioner  . 

yill.  The  acting  commissioners  will  sign  their  names  to  each 
half  sheet  of  the  depositions  and  exhibits. 

IX.  If  an  interpreter  is  employed,  one  of  the  commissioners 
will  administer  to  nim  the  following  oath,  and  certify  thereto : 

"You  do  solemnly  swear  that  you  will  truly  and  faithfully 
interpret  the  oath  and  interrogatories  to  be  administered  to  , 
a  witness  now  to  be  examined,  out  of  the  English  language  into 
tilie  language,  and  that  you  wiU  truly  and  faithfolly  inter- 

pret the  answers  of  the  said  thereto^  out  of  the  into 

the  English  language."  • 

Let  the  deposition  be  subscribed  by  the  interpreter  as  well  as 
by  the  witness,  and  certified  by  the  acting  commissionejrs  as 
follows : 
Examination  taken,  reduced  to  writing,  subscribed  by  the  wit- 
ness and  by  the  sworn  interpreter,  and  sworn  to  by  the 
witness  this  day  of  ,187  ,  before 

,  Commissioner    . 

X.  The  commissioner  will  make  return  on  the  back  of  the 
commission  by  indorsement,  thus : 

^'The  execution  of  this  commission  appears  in  certain 
schedules  hereunto  annexed. 

,  Commissioner    , 

This  return  must  be  on  the  back  of  the  commission,  and  not 
on  the  papers  annexed  to  it. 

XI.  The  depositions  and  exhibits  (if  an^)  must  be  annexed  to 
the  commission,  and  then  the  commission,  the  directions,  the 
interrogatories,  cross-interrogatories,  depositions  and  exhibits 
must  be  folded  into  a  packet  and  bound  with  tape.  The  acting 
commissioners  are  to  set  their  seals  at  the  several  meetings  or 
crossings  of  the  tape,  indorse  their  names  on  the  outside,  and 
direct  it  thus : 

To  ,  Esquire,  Clerk  of  the  ,  at  ,  N.  T. 
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XII.  When  the  commission  is  thns  execated,  made  np  and 
directed,  it  must  be  returned  in  the  manner  specified  in  the 
direction  on  the  commission^  if  there  be  any. 

XIII.  If  there  be  no  direction  on  the  commission,  spHecifying 
the  manner  in  which  it  is  to  be  returned,  then  it  must  either  be 
delivered  to  the  court  hy  one  of  the  acting  commissioners  per- 
sonally^  or  else  be  forwarded  bv  some  person  coming  to  this 
place,  and  who  must  be  able,  on  nis  arrival,  to  make  oath  before 
one  of  the  judges  or  the  clerk  of  the  court : 

"  That  he  received  the  same  from  the  hands  of  A  B,  one  of  the 
commissioners,  and  that  it  had  not  been  opened  or  altered  since 
he  so  received  if 

XIV.  In  case  of  returning  the  commission  by  mail,  it  is  to  be 
deposited  by  one  of  the  acting  commissioners  in  the  nearest  post- 
office,  he  making  the  following  indorsement  thereon  : 

"  Deposited  in  the  post-office,  at  ,  this  day  of       , 

187  ,  by  me. 

,  Commissixmer   . 

In  case  of  returning  the  commission  by  a  vessel,  it  is  to  be 
deposited  by  one  of  the  acting  commissioners  in  the  letter  ba^; 
of  such  vessel,  he  making  upon  the  commission  the  following 
indorsement : 

"Deposited  in  the  letter  bag  of  the  now  lying  at  , 

and  bound  for  the  port  of  ,  this  day  of         ,  187  ,  by 

me.  •     '  Commissioner    ." 

The  commissioners  are  requested  to  be  very  careful  to  observe 
the  foregoing  instructions,  as  the  smallest  variance  may  vitiate 
the  execution  of  the  commission. 

If  the  commission  be  returned  by  an  agent,  let  him  be 
instructed  to  call,  on  his  arrival  at  this  place,  upon  ,  who 

will  direct  him  as  to  its  delivery. 


ARTICLE  VL 

IKTEBBOOATOBIES,  HOW  AXD  WHEX  SETTLED. 

Section  1.  General  form  of  Interrogatories.  The  commission 
being  issued,  the  successful  applicant  proceeds  at  once  to  draw 
up  his  interrogatories.  In  preparing  these  especial  care  must  be 
taken  not  to  put  any  question  which,  either  in  substance  or  in  form, 
would  be  inadmissible  if  put  to  a  witness  on  his  examination-in- 
chief  at  the  trial,  as  want  of  due  care  in  this  respect  may  have 
the  effect  to  exclude  the  evidence  which  may  be  given  under  an 
interrogatory  thus  framed.  Mac  Donald  v.  Oarrison^  9  Abb. 
178 ;  S.  C,  2  Hilt.  610.    A  general  interrogatory  should  always 
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be  added  to  cover  such  matters  as  may  not  be  specifically  inquired 
after.  See  McCarty  v.  Edwards^  24  How.  236 ;  Percivdl  t. 
Rickey^  18  Johns.  267. 

iTtterrogatories  oh  commission. 

(Title  of  cause.) 

Interrogatories  to  be  administered  to  M  N,  of  ,  a  witness 

to  be  examined  under  the  annexed  commission  on  behalf  of  the 
(plaintiff)  or  defendant,  in  the  above-entitled  action. 

First  What  is  your  name,  age,  occupation  and  place  of  resi- 
dence ? 

Second.  Do  you  know  the  parties  above  named  or  any  of 
them  ?  If  yea,  which  of  them,  and  how  long  have  you  known 
ea<^h  of  them  ? 

Third.  (Here  insert  any  question  appropriate  to  the  cause.) 

Lastly.  Do  you  know  of  any  thing  concerning  the  matters  in 
question  that  may  tend  to  the  benefit  and  advantage  of  the 
(defendant)  I  If  yea,  declare  the  same  fully  and  at  large  as  if 
you  had  been  particularly  interrogated  concerning  the  same. 

{Signature  qf  moving  party  or  his  counsel.) 

Section  2.  Service  of  interrogatories  and  notice  of  settlement. 

To  procure  the  settlement,  the  moving  party  should  serve  a  copy 
of  the  proposed  interrogatories  on  the  opposite  attorney  with  a 
notice  of  the  time  and  place  at  which  they  will  be  presented  for 
settlement.  2  R.  S.  394  (410).  Under  the  former  rule  of  practice, 
which  seems  to  be  still  in  force,  four  days'  notice  of  settlement 
was  sufficient    1  Burr.  Pr.  443 ;  1  Van  Santv.  Eq.  Pr.  289. 

Notice  of  settlement. 

{Title  of  cause.) 

Take  notice^  that  the  interrogatories  of  which  the  within  is  a 
copy  will  be  presented  to  Hon.  ,  at  Ids  office  in  the  citv  of 

,  on  the  day  of  9 18    ,  for  the  settiement  of  the 

same. 

(Date  and  address.)  {Signature.) 

Section  8.  Cross-Interrogatories.  Cross-interrogatories  may  be 
prepared  by  the  opposite  party,  which  were  formerly  required 
by  rule  to  be  served  two  days  before  the  settlement.  1  Burr.  Pr. 
443.    But  in  practice  this  rule  is  frequently  disregarded. 

Section  4.  Settlement.  The  interrogatories  to  be  annexed  to 
the  commission  must  be  settled  by  a  judge  of  the  courts  in  vaca- 
tion, or,  if  the  action  be  in  the  supreme  court,  by  a  justice 
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thereof,  county  judge  or  other  oflELcer  authorized  to  perform  the 
duties  of  such  judge.  2  K.  S.  394  (409),  §  12.  It  has  been  held  that 
a  county  judge  has  no  power  to  settle  or  allow  interrogatories. 
Erwin  v.  VoorheeSy  26  Barb.  127.  But  this  case  has  been  reversed 
in  the  court  of  appeals  (see  23  How.  699,  n\  and  the  doctrine 
of  the  lower  court  is  doubtless  erroneous.  At  the  time  of  settle- 
ment either  party  may  except  to  the  interrogatories  of  the  other, 
and  the  judge  wiU  decide  on  the  exceptions.  2  R.  S.  394  (410). 
The  officer  settling  the  interrogatories  has  no  power  or  authority 
to  reject  an  interrogatory  because  it  is  leading,  the  party  being 
allowed  to  make  this  objection  upon  the  trial.  Fleming  v.  Holr 
Unhacky  7  Barb.  271. 

Copies  of  documents,  for  the  purpose  of  identification  by  a 
witness,  may  be  annexed  to  the  interrogatories,  the  originals  not 
being  indispensable  in  such  case.  Gommerdal  BavJc  of  Penih. 
V.  Union  Bank  of  New  York,  11  N.  Y.  (1  Kern.)  203.  Nor  can 
the  court  compel  a  party  to  annex  the  originals.  BvUer  v.  LeCj 
32  Barb.  76 ;  S.  C,  19  How.  383. 

Section  5.  Allowance^  stipulations  and  directions.  The  inter- 
rogatories being  settled  the  judge  must  then  indorse  thereon  his 
allowance  of  them,  and  annex  them  to  the  commission,  and 
upon  the  commission  he  will  direct  the  manner  in  which  it  shall  be 
returned,  and  he  may,  in  his  discretion,  direct  it  to  be  returned 
by  mail,  addressed  to  the  clerk  of  the  court  out  of  which  it 
issued.  In  the  supreme  court  it  is  usually  directed  to  be  returned 
by  mail,  addressed  to  the  clerk  of  the  county  in  which  the 
venue  in  the  action  is  laid,  designating  his  name  and  residence. 
2  R.  S.  394  (410),  §  15.  It  is  essential  that  the  manner  of 
the  return  bp  directed  by  the  officer  (except  by  consent,  as  here- 
after noticed),  and  a  commission  returned  by  mail,  without 
being  so  directed  by  the  officer,  cannot  be  admitted  in  evidence. 
Richardson  v.  Oere^  21  Wend.  166 ;  Crawford  v.  Loper^  25  Barb. 
449.  The  direction  has  been  held  good,  though  not  indorsed  on 
the  commission  itself,  if  it  be  indorsed  upon  the  interrogatories 
annexed  to  the  commission.  Hurd  v.  PeTtdrigh^  2  Hill,  602. 
And  it  is  sufficient  if  the  direction  be  contained  in  the  body  of 
the  commission  only,  and  not  indorsed  on  the  back  of  it  EaJl 
V.  Bartony  25  Barb.  274. 

Directions  contained  in  the  original  order  for  the  commission 
are  of  no  effect.  Afherton  v.  ThomaSy  cited  in  Fleming  v.  Holr 
leribecky  7  Barb.  271 ;  and  in  Crawford  v.  Loper^  26  Barb.  452. 
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And  all  directions  are  void  which  are  incapable  of  performance, 
or  which  can  be  complied  with  only  by  immoral  means.  Brums- 
Un  V.  James,  11 N.  T.  (1  Kern.)  294,  300. 

The  parties,  or  their  attorneys,  may  agree  in  writing  as  to  the 
manner  in  which  a  commission  for  the  examination  of  witnesses 
may  be  returned,  and  on  filing  such  agreement  with  the  clerk 
of  the  court  the  attorney  for  the  i>arty  suing  out  the  same  may 
indorse  thereon  a  direction,  according  to  such  agreement,  and 
such  commission  shall  be  returned  accordingly.  2  B.  S.  396 
(411),  §  21. 

Where  a  stipulation  between  the  attorneys  directed  that  either 
party  might  receive  the  return  of  the  commissioners,  and  deliver 
it  to  the  clerk,  which  was  done ;  it  was  held  no  objection  to  the 
reading  of  the  testimony,  that  the  direction  on  the  return  omitted 
to  specify  the  clerk' s  residence.  Williams  v.  JSldridge,  1  Hill,  249. 

Allowance  of  interrogatories. 

The  within  interrogatories  and  cross-interrogatories  allowed. 
{Date. )  {Judg(?  s  signature. ) 

ARTICLE  Vn. 

COHHISSIOK,  HOW    EXECUTED. 

Section  1.  Attendance  of  witnesses.  The  commissioners,  on 
receiving  the  commission,  will  proceed  to  execute  it  agreeably  to 
the  annexed  instructions.  Notice  must  be  given  to  all  the  com- 
missioners named  in  it,  if  more  than  one,  and  a  time  and  place 
appointed  for  its  execution.  One  commissioner  has  power  to 
act,  but  if  the  others  do  not  join,  the  reasons  for  their  not  acting 
should  appear  on  the  face  of  the  return.  The  witnesses  should 
be  duly  summoned  to  appear,  and  such  means  adopted  by  the 
commissioners  to  compel  tlieir  attendance,  as  the  laws  of  the  State 
or  country  of  the  witnesses  provide. 

Summons  to  witness. 

The  undersigned  having  been  appointed,  by  virtue  of  a  com- 
mission issued  by  the  court,  to  take  your  testimony  in  a 
certain  action  now  pending  in  the  said  court  between  A  B,  plain- 
tiff, and  Y  Z,  defendant,  you  are  hereby  summoned  to  appear 
and  attend  before  me,  at  ,  on  the  day  of  » 18  , 
at           o'clock  in  the           noon,  to  testify  on  behalf  of  the  said 

Vol.  n.— 88 
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(defendant).  For  a  failure  to  attend  you  will  be  punished 
according  to  law. 

{Date  aTld  address.)  {Signature  of  commissioner.) 

Section  2.  Statutory  directions  must  be  strictly  followed.    The 

mode  in  which  the  commission  is  to  be  executed  is  specially 
pointed  out  by  the  provisions  of  the  statute,  which  must  be 
strictly  followed.  The  power  conferred  upon  the  commission- 
ers being  strictly  personal  they  cannot  delegate  their  authority 
to  others.  Cappeau  v.  Baker ^  1  Harr.  &  Gill.  154.  But  the 
mere  writing  of  the  deposition  may  be  done  by  a  clerk,  under 
the  direction  of  the  commissioners,  such  clerk  being  employed 
by  them.  MacBonaLd  v.  Garrison^  9  Abb.  35 ;  18  How.  ?49 ; 
Keene  v.  Meade^  8  Pet.  (U.  S.)  1. 

^  An  oath  must  be  publicly  administered  to  each  witness  by  the 
commissioners,  according  to  the  directions  of  the  statute,  to  tell 
"the  truth,  the  whole  truth,  and  nothing  but  the  truth."  2  R. 
S.  394  (410),  §  16.  And  where  it  appeared  that  instead  of  this 
oath  the  witnesses  had  been  sworn  "to  make  true  answers  to 
the  interrogatories  read  to  them"  it  was  held  to  be  insufficient, 
and  the  depositions  were  rejected.  Whitney  v.  Wyncoopy  4  Abb. 
370. 

The  oath  should  be  administered  in  the  form  most  binding 
upon  the  conscience  of  the  witness,  but  an  affirmation  such  as  is 
used  here  will  be  sufficient.  And  where  the  commissioners  are 
prohibited  by  the  laws  of  the  country  fi-om  administering  oaths, 
it  will  be  sufficient  if  the  witnesses  are  sworn  by  any  local 
authority.  lAncoln  v.  BatteUe,  6  Wend.  475.  The  parties  and 
their  counsel  have  a  right  to  attend  the  examination.  Union 
Barik  of  Sandusky  v.  Tcyrrey,  5  Duer,  626 ;  S.  C,  2  Abb.  269. 
And  where  they  do  thus  attend,  personally  or  by  counsel,  any 
errors  in  the  proceedings  to  which  they  do  not  object  will  be 
deemed  to  have  been  waived,  and  the  depositions  will  be 
received.  Thus,  where  the  counsel  of  the  parties  were  present 
at  the  execution  of  the  commission  and  no  objection  was  taken 
at  the  time  to  the  omission  of  the  last  general  cross-interrogatory, 
the  depositions  were  received  in  evidence.  Davis  v.  KimbaU^  25 
Wend.  259. 

No  witness  can  be  examined  unless  named  in  the  commission, 
even  though  he  was  intended  to  be  examined  and  misnamed  in 
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the  commission  through  a  mistake.    Brovm  v.  Southworthy  9 
Paige,  851. 

Cross-interrogatories  cannot  be  withdrawn  on  the  examination, 
unless  by  consent.  Union  Bank  of  Sandusky  v.  Torrey^  5 
Duer,  626 ;  S.  C,  3  Abb.  369.  And  the  same  rule  is  doubtless 
applicable  to  direct  interrogatories.    • 

A  witness  will  be  entitled  to  protection  from  being  obliged  to 
answer  improper  questions.  See  In  re  Tappan^  9  How.  394. 
But  he  must  answer  fully  every  interrogatory  and  cross-inter- 
rogatory put  to  him,  and  if  the  commissioner  omits  to  ask,  or  the 
witness  refuses  to  answer  any  pertinent  question,  the  deposition 
may  be  wholly  suppressed.  If  the  failure  to  answer  be  only 
partial  the  rule  may  be  applied  less  rigidly,  and  those  portions 
of  the  deposition  affected  by  the  omissions  only  suppressed. 
The  witness,  however,  is  required  to  answer  every  question  fully, 
and  it  is  not  enough  merely  to  refer  to  an  answer  already  given. 
Union  Bank  of  Sandusky  v.  Torrey^  2  Abb.  269 ;  S.  C,  5  Duer, 
626 ;  Valton  v.  NUtionaZ  Loan  Fund  Life  Assurance  Society , 
22  Barb.  9  ;  S.  C.  reversed  on  other  grounds,  20  N.  T.  (6  Smith) 
32 ;  Terry  v.  McNiel^  58  Barb.  241.  Where  2^  party  is  examined 
the  rule  will  be  applied  more  severely.  See  Burnet  v.  Phalon^ 
19  How.  530 ;  S.  C,  11  Abb.  15^ 

Section  8.  Form^  contents  and  subscription  of  deposition.  The 
commissioners  must  cause  the  examination  of  each  witness  to 
be  reduced  to  writing,  and  to  be  subscribed  by  him,  and  certi- 
fied by  such  of  the  commissioners  as  are  present  at  the  taking  of 
the  same.  2  R.  S.  394  (410),  §  16.  The  deposition  has  been  held 
valid,  notwithstanding  the  refusal  of  the  witness  to  sign  it 
Clarke  v.  Sawyer^  3  Sandf  Ch.  351.  And  the  signature  of  the 
commissioner  will  be  judicially  noticed,  whether  the  name  is 
written  in  full  or  abbreviated.    Williams  v.  Mdridge,  1  Hill,  249. 

When  the  witness  to  be  examined  cannot  speak  English  the 
deposition  must  be  taken  and  returned  in  English  by  means  of 
an  interpreter.    Belmore  v.  Anderson^  2  Cox' s  Ch.  Cas.  288.  . 

Where  exhibits  are  produced  and  proved  before  the  commis- 
sioners they  must  be  annexed  to  the  deposition  to  which  they 
relate,  and  they  must  be  subscribed  by  the  witness  and  certified  by 
the  commissioners.  2  R.  S.  394  (410),  §  16.  Where  the  certificate 
clearly  identifies  the  exhibit  referred  to  the  courts  will  not  permit 
a  technical  objection  to  prevent  its  introduction  in  evidence.  Hall 
v.  Barton^  25  Barb.  274 ;  BrumskiU  v.  James j  11  N.  T.  (1  Kern.) 
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294.  The  depositions  and  exhibits  must  all  be  annexed  to  the 
commission,  and  tliis  may  be  done  in  any  convenient  way,  as  by 
fastening  with  a  wafer,  or  some  similar,  tenacious  substance.  A 
tape  and  seal  are  not  indispensable.  Williams  v.  Eldridge^  1 
Hill,  249.    See  "Instructions,"  arUe^  p.  691,  692. 


ARTICLE  Vni. 

COHHISSIOK,  HOW  BETUBKED. 

Section  !•  Form  and  contents  of  return.  On  the  conclusion  of 
the  examination  the  commissioners  must  make  a  written  return  of 
their  proceedings,  which  should  be  indorsed  on  the  commission. 
2  R.  S.  394  (410),  §  16.  The  rule,  however,  is  now  well  established 
that  a  return  is  equally  as  valid  when  made  upon  any  of  the 
papers  annexed  to  the  commission  as  when  made  upon  the  com- 
mission itself.  Thus,  it  may  be  made  upon  the  depositions  or  the 
interrogatories.  McCleary  v.  Edwards^  27  Barb.  239  ;  Hall  v. 
Barton,  25  Barb.  274  ;  Hurd  v.  Pendrighy  2  Hill,  602.  And  if 
there  be  no  space  for  the  return  on  these  papers  it  may  be  made 
on  a  separate  sheet,  and  attached  to  the  commission.  Fended  v. 
Coon,  20  N.  Y.  (6  Smith)  134.  But  if  the  return  is  made  with- 
out necessity,  upon  a  separate  and  independent  paper,  it  is  void. 
Fleming  v.  HoUeriba/iky  7  Barb.  271.  See  Creams  v.  Jackson, 
4  Abb.  413. 
The  main  features  of  the  return  are  always  the  same,  though 
'  the  form  may  sometimes  vary.  It  should  never  &il  to  state  the 
fact  of  the  examination  of  the  witnesses  and  the  manner  in  which 
it  was  conducted,  showing  a  strict  compliance  with  the  directions 
of  the  statute.  And,  in  short,  aU  matters  which  are  essential  to 
the  due  execution  of  the  commission  ought  to  be  made  to  appear 
under  the  signature  of  the  commissioners.  Bailis  v.  Cochran,  2 
Johns.  416.  The  return,  however,  will  be  liberally  construed, 
and  the  presumption  of  law  is  in  favor  of  the  validity  of  the  pro- 
ceedings, and  in  the  absence  of  proof  to  the  contrary  the  court 
wiU  assume  that  the  deposition  was  subscribed  by  the  commis- 
sioner as  the  statute  requires,  and  that  the  person  executing  the 
commission  was  the  person  to  whom  it  was  addressed.  JRv^t  v. 
JEcMer,  41  N.  Y.  (2  Hand)  488 ;  WiUiams  v.  Mdridge,  1  HiU, 
249.  It  is  not  absolutely  necessary  to  state  in  the  return  that  the 
oath  was  '^puhlidy^^  aininistered  to  the  witness,^for  this  will  be 
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presumed  to  have  been  regularly  done.  And  where  a  commis- 
sion is  directed  to  two  and  the  return  is  signed  by  only  one  of 
them,  it  will  be  presumed  that  he  alone  was  present  a,t  its  exe- 
cution, though  the  words  "by  virtue  of  a  commission  to,^^ 
directed"  appear  in  the  caption  of  the  return.  WiUiaTus  v, 
Eldridge,  1  HiU,  249 ;  HdOeran  v.  Meld,  23  Wend.  38.  It  is 
never  requisite  that  the  return  should  certify  that  it  was  depos- 
ited in  the  post-office,  the  statute  containing  no  directions  to  this 
eflTect    BrumsJciU  v.  JameSy  11  N.  Y.  (1  Kern.)  294. 

The  commissioners,  having  made  and  signed  the  return  in  the 
manner  prescribed,  must  next  close  up  all  the  papers  connected 
with  the  commission  and  put  them  under  seal.  2  R.  S.  394  (410), 
§  16.  This  is  usually  done  by  folding  the  commission,  with  the 
depositions  and  exhibits  annexed,  in  a  strong  envelope  properly 
secured  with  tape,  on  the  crossings  of  which  the  commissioners 
affix  their  seals,  writing  their  names  each  at  or  across  his  own 
seal-  1  Burr.  Pr.  445.  The  package  so  closed  must  then  be 
addressed  to  the  clerk  of  the  court  from  which  the  commission 
issued,  or  if  in  the  supreme  court  to  the  clerk  of  the  county  in 
which  the  venue  shall  be  laid,  as  shall  have  been  directed  on  the 
commission,  at  his  place  of  residence.  2  R.  S.  394  (411),  §  16.  Where 
the  manner  of  the  return  has  been  provided  for  by  stipulation 
the  particular  form  of  the  direction  need  not  be  pursued.  Thus, 
in  a  case  where  the  manner  of  the  return  was  so  provided  for  it 
was  held  to  be  no  objection  to  the  reading  of  the  depositions  that 
the  direction  on  the  return  did  not  specify  the  clerk's  residence. 
WiUiams  v.  Eldridge,  1  Hill,  249. 

Commissionef  s  return.  . 

{Title  of  cause.) 
To  the  court  of  ,  of  New  YorJc  : 

The  undersigned,  a  commissioner  appointed  by  your  honora- 
ble court  to  examine  M  N,  a  witness  m  this  cause,  respectfully 
reports : 

That  the  said  witness  attended  before  me,  and  being  publicly 
sworn  by  me  {or  by  O  P,  a  iudge  of  the  court  of  , 

the  undersigned  being  prohibited  by  the  law  of  this  State  from 
administering  oaths),  to  tell  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth,  was  examined  by  me  on  the  interrogatories 
hereT?vith  returned,  in  the  presence  of  E  P,  counsel  for  plaintiff, 
and  Qt  H,  counsel  for  the  defendant.  That  the  answers  of  the 
said  witness  thereto  are  truly  stated  in  the  accompanying  depo- 
sitions, signed  by  him  {or  which  he  refused  to  sign,  upon  the 
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ground  that  he  was  not  certain  that  he  had  used  the  words  stated 
in  the  answer  to  the  third  interrogatory,  and  which  answer  he 
refused  to  correct).  That  the  counsel  for  the  plaintiff  objected 
to  the  answer  to  the  first  interrogatory  on  the  ground  that  ; 

and  the  counsel  for  the  defendant  objected  to  the  answer  to  the 
fourth  cross-interrogatory,  on  the  ground  that  (or,  that  no 

objections  were  made  to  the  answers  or  proceedings  by  counsel 
on  either  side.) 

{Date. )  {Signature  of  commissioner.) 

Section  3.  Return  by  mail.  When  the  packet  is  directed  to 
be  returned  by  mail,  the  commissioners  shall  immediately  deposit 
the  same,  so  directed,  in  the  nearest  post-office.  2  R.  S.  395  (411X 
§  16.  A  mere  delay  in  mailing  will  not^  however,  invalidate  the 
depositions.  Halleran  v.  Fields  23  Wend.  38.  If  returned  by 
mail,  the  clerk  to  whom  the  packet  is  addressed  must  receive  it 
fi-om  the  post-office  and  open  it    2  R.  S.  395  (411),  §  20. 

Certificate  of  mailing  indorsed  on  the  envelope. 

Deposited  in  the  post-office  at  ,  and  postage  paid  thereon 

by  me,  this  day  of  ,  18    . 

{Signature  qf  commissioner.) 

Section  3.  Betum  by  messenger.  If  there  be  a  direction  on  the 
commission  to  return  the  same  by  an  agent  of  the  party  who 
sued  it  out,  the  packet  so  directed  shall  be  delivered  to  the  agent 
2  R.  S.  396  (411),  §  16.  The  messenger  must  deliver  the  packet  to 
the  clerk  to  whom  it  is  directed,  or  to  one  of  the  judges  of  the  court, 
who  must  receive  and  open  it,  on  the  messenger  making  affidavit 
that  he  received  it  from  the  hands  of  one  of  the  commissioners, 
and  tha^  it  has  not  been  opened  or  altered  since  he  received  it 
2  R.  S.  395  (411),  §  17.  If  the  agent  is  dead,  or  from  sickness  or 
other  casualty  is  unable  to  deliver  the  packet  personally,  it  may 
be  received  by  the  clerk  or  judge  from  the  hands  of  any  other 
person,  upon  such  person  making  affidavit  that  he  received  it 
from  the  agent,  that  the  agent  is  dead  or  otherwise  unable  to 
deliver  it,  that  it  has  not  been  opened  or  altered  since  such  per- 
son received  it.,  and  that  he  believes  it  has  not  been  opened  or 
altered  since  it  came  from  the  hands  of  the  commissioners. 
2  R.  S.  395  (411),  §  18. 

On  the  return  of  the  commission  by  an  agent  the  directions 
of  the  statute  must  be  strictly  pursued,  both  on  the  part  of 
the  commissioners  and  also  by  the  agent,  after  receiving  the 
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packet,  hence  the  affidavit  as  prescribed  is  indispensable,  unless 
expressly  waived  by  consent,  and  a  direction  by  consent  that 
the  commission  may  be  returned  by  express  is  insufficient  to 
waive  the  necessity  for  an  affidavit.  Dwindle  v.  Hiwldnd^  1 
Abb.  87.    See  Otearaer  v.  JcLcksoUy  4  Abb.  413. 

Affidavit  qf  messenger. 
{Tide  of  cause.) 
( Yenui). 

R  S,  being  duly  sworn,  says : 

That  on  the  day  of  last  he  received  the  packet  now 

delivered  by  him  to  0  P,  clerk  of  ,  from  the  hands  of  J  L, 

counselor  at  law  of  ,  who  is  a  commissioner,  as  deponent  is 

informed  and  believes,  named  in  the  commission  inclosed  in  the 
said  packet,  and  that  the  same  has  not  been  opened  or  altered 
since  deponent  received  it. 

{Jural.)  {SigTiature.) 

Section  4.  Filing  of  returns.  The  commission,  returns,  depo- 
sitions and  exhibits  annexed  are  required  to  be  kept  on  file  in 
the  office  of  the  clerk  to  whom  they  were  addressed,  unless 
otherwise  directed  by  a  special  order  of  the  court,  where  they 
are  to  be  at  all  times  open  to  the  inspection  of  the  parties,  who 
are  entitled  to  copies  on  payment  of  the  fees  allowed  by  law. 
2  R.  S.  395  (412),  §  22 ;  WhUney  v.  Wyncoop,  4  Abb.  370.  Before 
the  depositions  taken  under  a  commission  can  be  read  in  evidence 
it  must  be  a^^hcally  filed  in  the  clerk' s  office.  Jackson  v.  Hohhy, 
20  Johns.  367. 

ARTICLE  IX. 

PBOGEEDIKGS  WHEBB  BETUBK  IS  UNBEASOKBLT  DELAYED. 

Section  1.  Motion  to  dismiss  complaint.  Where  a  stay  of  pro- 
ceedings has  been  granted  with  the  commission  it  is  the  duty  of 
the  party  obtaining  it  to  use  due  diligence  to  procure  its  return 
within  a  reasonable  time.  What  would  be  considered  a  reason- 
able time  will,  of  course,  depend  upon  the  particular  circum- 
stances of  each  case,  such  as  the  amount  of  testimony  to  be 
taken,  distance  of  witnesses,  facilities  of  intercourse,  etc.  Coles 
y.  T/iomsonj  1  Caines,  517. 

The  proceedings,  in  case  the  return  is  unreasonably  delayed, 
vary  accordingly  as  the  commission  may  have  been  obtained  by 
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the  plaintiff  or  by  the  defendant.  If  obtained  by  the  plaintiff 
and  its  return  has  been  unreasonably  delayed,  the  defendant 
may  move  to  dismiss  the  complaint  for  want  of  progress  in  the 
action,  and  the  plaintiff  will  be  required  to  stipulate  as  usual, 
or  the  motion  will  be  granted.  CoUs  v.  ThomBori^  1  Gaines, 
617 ;  HaUeran  v.  MeU,  23  Wend.  38. 

Section  2.  Motion  to  proceed  to  trial.  Where  the  commission 
has  been  obtained  by  the  defendant  {Rush  v.  Cobbety  2  Johns. 
Cas.  70 ;  Kirby  v.  Wdtkies,  1  Caines,  503) ;  or  where  both  parties 
have  joined  in  it  {Shuter  v.  Hallett^  1  Caines,  115) ;  the  plaintiff 
may  after  the  expiration  of  a  reasonable  time  obtain  leave,  on 
motion,  to  proceed  to  trial  notwithstanding  the  commission.  Hallr 
leran  v.  Field,  23  Wend.  38 ;  Yoss  v.  Melden^  2  Sandf.  690 ;  S.  C, 
3  Code  B.  202.  The  motion  in  either  case  may  be  opposed  by  the 
adverse  party  showing  that  the  delay  in  returning  the  commission 
has  been  occasioned  by  the  moving  party;  but  this  must  be  clearly 
shown  by  affidavit.  Bouchereau  v.  Le  Guen^  2  Johns.  196.  If 
the  plaintiff  proceeds  to  trial  without  obtaining  leave  from  the 
court,  and  the  defendant  appear  and  examine  witnesses,  it  is  a 
waiver  of  the  commission  and  the  verdict  will  be  allowed  to 
stand.    Brain  v.  Rodelicks,  1  Caines,  73. 

ARTICLE  X. 

SUPPBESSIOK  OF  DEPOSITIOlir. 

Section  1.  In  what  cases  a  deposition  may  be  suppressed.    The 

deposition  may  be  suppressed,  on  motion,  for  any  irregularities 
in  the  granting,  execution  or  return  of  the  commission,  or  for 
any  defects  in  the  deposition  itself.  And,  in  general,  a  motion  to 
suppress  is  the  proper  remedy  in  all  cases  where  the  objection  is 
made  to  the  mode  in  which  the  testimony  has  been  taken,  as 
contradistinguished  from  the  legal  effect  of  such  testimony. 
Com.  BanJc  of  Penn.  v.  Union  Bank  of  New  York,  11  N.  Y.  (1 
Kern.)  205 ;  Union  Bank  of  Bandibsky  v.  Torrey,  2  Abb.  269 ; 
S.  C,  5  Duer,  626 ;  Zellweger  v.  Caffe,  5  Duer,  87, 100 ;  Sheldony. 
Wood,  2  Bosw.  267 ;  S.  C.  affirmed,  24  N.  Y.  (10  Smith)  607. 

The  general  rule  has  thus  been  stated  by  the  New  York  supe- 
rior court :  "  When  a  commission  has  been  returned  and  opened, 
so  that  its  contents  might  with  reasonable  diligence  have  been 
known  to  the  parties  before  the  trial  of  the  cause,  a  motion 
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for  the  suppression  or  re-execution  on  the  ground  of  its  irregular 
or  defective  execution  must  be  made  at  chambers,  and  would  not 
be  entertained  by  the  judge  upon  the  trial.  The  objection  upon 
the  trial  would  be  limited  to  the  competency  of  the  witnesses  or 
the  admissibility  of  their  testimony. ' '  Union  Bank  of  Sandusky 
V.  Tbrrey,  2  Abb.  269.  See  BurriU  v.  Watertown  Bank  and 
Loan  Co.y  51  Barb.  106. 

The  omission  to  return  a  material  part  of  the  testimony  of 
the  witness  is  sufficient  ground  upon  which  to  move  for  a  sup- 
pression. Qreamer  v.  Jackson^  4  Abb.  413.  Also,  if  the  witness 
was  imposed  upon,  or  any  fact  was  misstated,  colored  or  con- 
cealed, the  deposition  will  be  set  aside  on  motion.  Commerciol 
Bank  of  Penn.  v.  Union  Bank  of  New  TorJc^  11  N.  T.  (1  Kern.) 
203.  And  so  if  an  answer  to  a  material  question  is  omitted 
(Smith  y.  Qriffith^  3  HUl,  333),  unless  the  counsel  of  the  parties 
were  present  at  the  execution  of  the  commission  and  no  objection 
was  taken  at  the  time  to  the  omission,  in  which  case  the  question 
will  be  regarded  as  waived.  Brown  v.  KimbaU^  26  Wend,  269. 
A  motion  to  suppress  may  also  be  proper  where,  by  reason  of 
an  amendment  of  the  pleadings,  the  whole  deposition  becomef 
inapplicable  to  the  new  issue  formed.  Vincent  v.  Conklin^  1  F 
D.  Smith,  203.  But  the  whole  of  a  deposition  cannot  be  sup- 
pressed on  the  ground  that  some  of  the  interrogatories  and  parts 
only  of  the  deposition  are  improper.  Commercial  Bark  of 
Penn.  v.  Union  Bank  of  New  York^  11  N.  Y.  (1  Kern.)  203. 

Section  2.  Motion  to  suppress^  how  made.  The  motion  to  sup- 
press the  deposition  may  be  made  at  special  term,  on  the  usual 
notice  of  eight  days,  at  any  time  after  the  depositions  are  opened 
or  filed. 

The  motion  must  be  founded  upon  affidavit  in  all  cases  where 
the  objection  to  the  deposition  is  taken  on  account  of  fraud  or 
mistake  of  the  witness,  or  for  any  other  cause  not  apparent  upon  • 
the  face  of  the  papers,  and  a  copy  of  the  affidavit  must  be 
served  with  the  notice  of  motion.  Where  the  objections  are 
founded  upon  defects  apparent  on  the  face  of  the  deposition  or 
return  no  affidavit  is  absolutely  requisite,  but  it  is  always  expe- 
dient to  make  one,  containing  a  more  detailed  statement  of  the 
objections. 

Vol.  11—89 
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J  Notice  of  Tnotion  to  suppress  deposition. 

SUPREME  COUET. 
AB 


Sir  :  Take  notice,  that  upon  the  affidavit,  a  copy  of  which  is 
herewith  served  upon  you,  this  court  will  be  moved,  at  the  next 
special  term  thereof,  to  be  held  at  the  ,  in  the  of 

,  on  the  day  of  ,  187    ,  at  the  opening  of  the 

court,  or  as  soon  thereafter  as  counsel  can  be  heard,  to  suppress 
the  deposition  of  M  N,  taken  under  a  commission  issued  herein 
on  the  day  of  j  18    ,  on  the  ground  that  (state  grounds 

of  motion),  or  for  such  further  order  or  relief  as  tne  court  may 
grant  in  the  premises.  , 

Dated  ,  187  .  Tours,  etc.. 

To 

Attorn^  for  .  Attorney  for 

Affidavits  and  notice  of  motion,  etc. 

Personal  service  of  a  copy  of  the  within  papers  with  a  notice 
of  motion,  of  which  the  within  is  a  copy,  is  admitted. 
Dated  ,  187  .  , 

Attorney  for 

Section  3.  The  order.  A  copy  of  the  order,  when  granted, 
should  always  be  served  on  the  opposite  party. 

« 

Order  suppressing  deposition. 

( TlUe  of  cau^e.)  {Caption.) 

On  reading  and  filing  notice  of  motion  and  affidavit  of  C  D, 
and  on  motion  of  O  P,  of  counsel  for  (plaintiff),  and  after  hear- 
ing Q  R,  of  counsel  for  (defendant),  (or,  on  proof  of  due  service 
of  notice  of  motion,  and  no  one  appearing)  in  opposition. 

Ordered  :  That  the  deposition  of  M  N,  taken  under  a  commis- 
sion issued  herein  on  the  day  of  ,  18  ,  be  suppressed, 
and  be  not  received  as  evidence  in  this  action  (with  dollars 
costs  of  this  motion  to  the           ). 

ARTICLE  XL 

correction  of  errors  in  the  execution  of  the  COMMISSIOK- 

Section  1.  When  a  commission  will  be  sent  back  for  correction. 

If  a  commission  is  defectively  executed  the  court  may,  on  motion 
of  either  party  before  the  trial,  order  it  to  be  returned  to  the 
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commissioners,  for  the  purpose  of  having  the  defect  amended. 
Thus,  a  commission  was  returned  in  a  case  where  the  commis- 
sioners had  examined  witnesses  erroneously  named  in  the  com- 
mission. Keeler  y.Vanderpool^  1  Code  R.  N.  S.  289.  And  a 
motion  to  send  back  the  commission  for  correction  will  be  the 
proper  remedy  where  the  commissioners  have  omitted  to  make 
a  written  return  of  their  proceedings.  OreaToer  v.  Jackson^  4 
Abb.  413.  Or  where,  in  consequence  of  an  amendment  to  the . 
pleadings,  either  party  wishes  a  further  examination  of  a  witness 
named  in  the  deposition.    Vincent  v.  Conklin^  1 E.  D.  Smith,  203. 


ARTICLE  Xn. 

PUTTING  DBPOSITION  IK  EVIDBKCB. 

Section  1.  Deposition  as  evidence.  The  examinations  and 
depositions,  taken  under  a  commission  issued,  executed  and 
returned  as  prescribed  by  the  statute,  or  an  exemplification 
thereof,  when  the  originals  are  filed  in  any  other  county  than 
that  in  which  the  cause  shall  be  tried,  may  be  offered  and  used 
in  evidence  on  the  trial  of  the  cause  by  either  party.  2  R.  S.  396 
(412),  §  23.  And  this  may  be  done  even  though  the  witnesses  who 
were  thus  examined  under  a  commission  are,  at  the  time  of  the 
trial,  within  the  State.    Phenix  v.  Balchjoin^  14  Wend.  62. 

Section  2.  Objection  to  depositions.  Every  objection  to  the 
competency  or  credibility  of  a  witness  so  examined,  or  to  the 
competency  or  relevancy  of  any  question  put  to  him,  or  answer 
given  by  him,  may  be  made  in  the  same  manner  and  with  like 
effect  as  if  he  was  personally  examined  at  the  trial.  2  R.  S.  396 
(412),  §  23.  Mere  formal  objections  to  the  return  of  a  commis- 
sion ought  not  to  be  made  at  the  trial,  and  if  so  made  will,  in 
general,  be  disregarded.  Burrill  v.  Watertown  Barik  and  Loan 
Co.^  51  Barb.  106.  If  any  question  is  improper  as  it  is  framed 
in  the  interrogatory,  objection  may  be  made  at  the  trial,  when 
the  answer  is  offered  in  evidence.  Ocean  Insuran/ie  Co.  v. 
^anciSj  2  Wend.  64.  And  it  is  the  proper  place  at  the -trial 
to  object  to  questions  that  are  leading.  Fleming  v.  Hollenback^ 
7  Barb.  271.  Or  to  an  incompetent  answer,  or  to  evidence  that 
is  improper,  irrelevant  or  illegal.  Williams  v.  Eldridge^  1  Hill, 
249  ;  Morse  v.  Cloyes,  11  Barb.  101 ;  Cope  v.  Sibley,  12  id.  621. 

An  answer  which  is  not  responsive  to  an  interrogatory  may  be 
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objected  to  on  the  trial  by  either  party,  and  the  answer  mnst  be 
stricken  out.    Lansing  v.  OWey,  13  Abb.  272. 

Where  the  parties  stipulate  previously  as  to  what  objections 
shall  be  reserved  for  the  trial  they  will  be  deemed  to  have 
waived  every  other  objection,  and  will  not  be  allowed  to  raise 
them  at  the  trial.    Morse  v.  Cloyes^  11  Barb.  101. 

The  disposition  of  such  objections  as  are  proper  to  be  made  at 
the  trial  rests  in  the  discretion  of  the  judge,  and  the  same  rules 
are  to  be  applied  as  if  the  witness  were  underj?oing  a  personal 
examination  in  court    Cope  v.  Sibley^  12  Barb.  621. 


ARTICLE  Xni, 

SECOKD  COMHISSIOK. 

Section  1.  When  second  commission  will  be  ordered.    It  is 

sometimes  desirable  for  a  party  to  obtain  a  second  commission, 
and  in  a  proper  case  the  court  has  the  discretionary  power  to  grant 
the  order  for  its  issue.  Newly-discovered  evidence,  or  a  fraud 
practiced  on  the  witness,  or  a  mistake  shown,  or  the  like,  will 
afford  sufficient  grounds  to  justify  the  exercise  of  this  discre- 
tionary power  in  allowing  a  new  commission.  Thus,  where 
depositions  of  witnesses  residing  abroad,  taken  under  a  commis- 
sion, were  read  on  the  trial  of  a  cause,  and  the  jury  not  being 
able  to  agree  were  discharged,  a  second  commission  was  issued  to 
re-examine  the  same  witnesses,  it  being  stated  by  affidavit  that 
some  of  the  doubts  which  existed  at  the  trial  would  probably  be 
removed  by  such  re-examination.  Msher  v.  Dale^  17  Johns.  343. 
And  where  a  witness  on  examination  under  a  commission  iuci- 
dentally  disclosed  a  fact  to  which  inquiry  had  not  been  directed, 
a  new  commission  was  allowed  for  an  examination  as  to  that  fact 
Nichol  V.  Colvmbian  Insurance  Co.,  1  Gaines,  346.  And  on  the 
death  of  a  witness  before  he  could  be  examined,  a  second  com- 
mission was  allowed  for  the  purpose  of  obtaining  similar  testi- 
mony from  other  witnesses,  as  the  court  refused  to  amend  the 
first  commission  by  the  insertion  of  new  names.  Jf'  Vickar  v. 
Woolcot,  3  Gaines,  321. 

The  testimony  of  an  incompetent  witness  having  been  taken 
on  commission,  a  second  commission  was  allowed  to  issue  for  the 
re-examination  of  the  same  witness,  his  incompetency  in  the 
meanwhile  having  been  removed.    Washinffton  Bank  v.  Palmery 
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2  Sandf.  686.  Bat  a  nefw  commission  will  not  be  allowed  merely 
to  enable  a  witness  to  testify  more  definitely  than  before,  in  the 
absence  of  any  snggestlon  that  he  has  made  a  mistake  oi  that 
new  evidence  has  been  discovered.  Especially  will  such  an 
application  be  refused  where  the  only  other  witness  cognizant  of 
the  facts  is  dead.    Raney  v.  Weed^  1  Barb.  220. 


CHAPTER  XV. 

EXAMINATION  OP  PARTIES  BEFORE  TRIAL  UNCONDI- 
TIONALLY. 


ARTICLE  I. 

WHEN  PARTIES  MAY  BE  EXAMIKED  BE70BE  TBIAL. 

Section  1;  In  general.  As  previonsly  noticed  {antCy  p.  655),  a 
party  to  an  action  may  be  examined  as  a  witness  at  the  trial,  or 
on  commission,  in  the  same  manner  as  any  other  witness,  and 
the  right  thus  to  examine  an  adverse  party  existed  even  before 
the  Code,  having  been  conferred  by  the  act  of  December  12, 1847. 
Laws  of  1847,  p.  680.  The  substance  of  this  statute  has  been 
incorporated  into  section  390  of  the  Code,  which  provides  that 
^^ a  party  to  an  action  may  be  examined  as  a  witness  at  the 
instance  of  the  adverse  party,  or  of  any  one  of  several  adverse 
parties,  and  for  that  purpose  may  be  compelled,  in  the  same 
manner  and  subject  to  the  same  rules  of  examination  as  any 
other  witness,  to  testify  either  at  the  trial,  or  conditionally,  or 
upon  commission." 

Section  391  of  the  Code,  as  amended  in  1849,  provides  that 
^^the  examination,  instead  of  being  had  at  the  trial,  as  provided 
in  the  last  section,  may  be  had  at  any  time  before  the  trial  at  the 
option  of  the  party  claiming  it,  before  a  judge  of  the  court  or  a 
county  judge,  on  a  previous  notice  to  the  party  to  be  examined 
and  any  other  adverse  party  of  at  least  five  days,  unless,  for 
good  cause  shown,  the  judge  order  otherwise.  But  the  party  to 
be  examined  shall  not  be  compelled  to  attend  in  any  other  county 
than  that  of  his  residence  or  where  he  may  be  served  with  a  sum- 
mons for  his  attendance."  Code,  §  391.  The  peculiar  rules  relat- 
ing to,  and  the  manner  of  proceeding  on  the  examination  of  a 
party  as  a  witness  before  trial,  as  provided  for  in  this  section, 
will  be  the  subject  of  the  present  chapter. 

The  right  to  examine  a  party  as  a  witness  cU  tlie  trial  is  abso- 
lute, as  much  so  as  the  right  of  either  party  to  examine  any  third 
person  as  a  witness.  And  it  has  been  held  that  the  examination 
of  an  adverse  party  before  trial,  under  the  provisions  of  section 
391,  is  equally  a  matter  of  right,  and  a  refusal  to  compel  such 
examination  is  an  order  affecting  a  substantial  right,  which  is 
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appealable.  Green  v.  TTood,  15  How.  338 ;  S.  C,  6  Abb.  277 ;  6 
Daer,  702.  And  it  is  not  a  sufficient  reason  for  refusing  to  com- 
pel such  an  examination  that  the  defendant  prefers  to  be  examined 
at  the  trial  and  will  stipulate  to  attend  so  that  he  can  then  be 
examined.  lb. 

A  party,  however,  who  examines  an  adverse  party  under  this 
section  does  so  at  his  peril,  and  whatever  evidence  is  taken  with- 
out objection  is  competent  and  may  be  used,  notwithstanding 
the  restriction  contained  in  section  399.  Barry  v.  Oaivin^  37 
How.  310 ;  Greene  v.  Herder,  7  Rob.  455 ;  S.  C,  30  How.  210. 

Section  2.  Object  of  examination.  The  principal  object  to  be 
attained  by  the  various  provisions  of  the  Code  relating  to  the  exam- 
ination of  parties  as  witnesses,  and  especially  by  the  provisions  of 
the  section  under  consideration,  is  thus  stated  by  the  commis- 
sioners in  submitting  their  report  for  approval  by  the  legislature : 
*'  One  of  the  great  benefits  to  be  expected  from  the  examination  of 
parties  is  the  relief  it  will  afford  to  the  rest  of  the  community  in 
exempting  them,  in  a  considerable  degree,  from  attendance  as 
witnesses  to  prove  facts  which  the  parties  respectively  know  and 
ought  never  to  dispute,  and  would  not  dispute  if  they  were  put 
on  their  oaths.  To  effect  this  object  it  should  seem  necessary  to 
permit  'the  examination  beforehand  that  the  admission  of  the 
party  may  save  the  necessity  of  a  witness."  Rep.  of  Coms.  1848, 
p.  245. 

This  same  object,  however,  has  been  more  fully  attained  by  the 
adoption  of  the  amendments  (to  the  Code)  of  1857,  rendering 
parties  competent  as  witnesses  in  their  own  behalf,  and  hence  the 
provisions  under  consideration  have  become  of  much  less  conse- 
quence than  formerly,  and  are  but  seldom  resorted  to  in  present 
practice;  See  Barry  v.  GaZvin,  37  How.  310,  312.  Previous  to  the 
act  of  1847,  the  only  mode  by  which  the  evidence  of  an  adverse 
party  might  be  secured  was  in  equity  by  bill  for  discovery. 
Upon  such  bill  being  filed,  and  answer  put  in  making  the 
required  discovery,  the  defendant  was  entitled  to  use  such  answer 
in  his  own  behalf  if  the  plaintiff  refused  to  offer  it  as  adverse  to 
his  case.  There  are  certain  exceptions  to  the  right  of  the  defend- 
ant to  use  such  answer,  but  subject  to  such  exceptions  the  right 
of  the  defendant  to  use  his  pwn  evidence  given  in  answer  to 
such  bill  of  discovery  was  absolute.  Sart  v.  Ten  Eyck,  2  Johns. 
Ch.  62, 89 ;  3  Greenl.  Ev.,  §§  248, 289, 290 ;  Barry  v.  Galmn,  37  How. 
310.    Bills  of  discovery  are  abolished  by  section  389  of  the  Code, 
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and  an  equity  pleading  can  no  longer  be  made  use  of  for  the 
purpose  of  examining  the  opposite  party.  Wooden  v.  Waffle^  6 
How.  146 ;  S.  C,  1  Code  R.  N.  8. 892 ;  Wooden  v.  8lreu)y  10  How. 
48.  But  the  substance  of  the  old  remedy  by  bill  of  discovery 
which,  when  used,  always  preceded  the  trial,  is  still  preserved 
by  the  provisions  of  section  891  of  the  Code  {People  v.  Holme^y  5 
Abb.  420 ;  S.  C,  3  Park.  667)  which,  taken  conjointly  with  the 
other  provisions  of  the  same  instrument  relating  to  the  examina- 
tion of  parties,  afford  a  full  substitute  for  the  former  remedy. 
Brewort  v.  Warner,  8  How.  821 ;  Stalker  v.  Oaunt,  12  N.  T.  Leg. 
Obs.  124 ;  S.  C,  id.  182 ;  Terry  v.  Mubel,  id.  138 :  Higgins  v. 
BisTiop,  id.  127 ;  Mc  Yickar  v.  Oreenleqf,  30  How.  61 ;  S.  C, 
1  Abb.  N.  S.  462 ;  4  Rob;  667. 

.  ARTICLE  n. 

PBOOEDUfiE  TO  BEING  PABTY  OSEFOEE  JUDGE. 

Section  1.  In  general.  A  party  cannot  be  examined  as  a  wit- 
ness under  section  391  of  the  Code,  before  issue  joined  {Suydam 
V.  Suydam,  11  How.  618 ;  Chichester  v.  Livingston  8  Sandf.  718 ; 
S.  C,  1  Code  R.  N.  S.  108 ;  BaUnani  v.  Cfrasheim,  2  Cod6  R.  76), 
unless  a  case  is  made  justifying  an  order  for  the  taking  of  the 
testimony  de  bene  esse,  in  which  case  the  rules  applicable  to 
such  depositions  will  govern.  BeU  v.  Bichmond,  60  Barb.  671 ; 
S.  C,  4  Abb.  N.  S.  44 ;  Watson  v.  Gage,  12  Abb.  216.  But  see, 
corUra^  Mc  Yickar  v.  Oreerdeqf,  4  Rob.  667 ;  S.  C-,  30  How.  61 ; 
1  Abb.  N.  S.  462 ;  Ih^y  v.  Lynch,  36  How.  609. 

Any  i)arty  to  an  action,  who  is  named  in  the  record  as  such, 
may  be  examined  under  the  provisions  of  the  above  section. 
Thus,  where  the  nominal  defendant  was  the  president  of  a  joint- 
stock  company,  and  the  action  was  against  the  company  only, 
held,  nevertheless,  that  he  might  be  examined  as  the  party 
defendant.  Woods  v.  DeMganiere,  16  Abb.  1 ;  S.  C,  26  How, 
622;  1  Rob.  607,  641.  And  ^^a  i)erson  for  whose  immediate 
benefit  the  action  is  prosecuted  or  defended,  though  not  a  parly 
to  the  action,  may  be  examined  as  a  witness  in  the  same  manner 
and  subject  to  the  same  rules  of  eii^mination  as  if  he  were  named 
as  a  party."  Code,  §  396.  His  relation  to  the  action,  however, 
must  be  substantially  that  of  a  party,  so  that  he  will  be  entitled 
to  control  the  prosecution  or  defense,  otherwise  he  will  not  be 
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regarded  as  within  the  above  provisions.  Bridges  v.  HyaJtt^  16 
N.Y.  (2  Smith)  646 ;  S.  C.,  2  Abb.  449.  One  who  is  a  mere  surety 
to  enable  another  to  prosecute  or  defend  an  action  is  not  a  per- 
son for  whose  benefit  the  action  is  prosecuted  or  defended.  Jes- 
sop  V.  Miller^  1  Keyes,  321. 

Section  2.  Application^  how  made.  The  application  for  an 
examination,  under  section  391  of  the  Code,  shall  be  upon  an 
affidavit  disclosing  the  nature  of  the  discovery  sought  to  enable 
the  party  to  frame  his  complaint  or  answer,  or  to  prove  his  case 
or  defense  upon  the  trial,  and  how  the  same  is  material  in  aid  of 
the  prosecution  or  defense.    Sup.  Ct.,  Bule  21. 

Section  3.  Summons.  Upon  this  affidavit  the  party  may  apply 
for  such  an  order  as  is  mentioned  in  section  3  of  the  statute  in 
relation  to  the  conditional  examination  of  witnesses  in  this  State ; 
2  B.  S.  392  (407);  and,  also,  for  the  summons  provided  for  in  section 
10  of  the  same  statute.  Id.  393  (409);  Oreener.Berd^j  7  Hob.  4BB; 
8.  C,  30  How.  210;  CentraZ  Nat.  Bank  of  (My  of  IT.  Y.  v. 
Arthur  J  2  Sweeny,  194.  ^ 

In  order  to  compel  the  attendance  of  the  party  as  a  witness,  he 
must  be  served  with  the  summons,  in  the  same  manner  as  a  vdt- 
ness  examined  conditionally  {Garighev.  LoschOy  6  Abb.  284,  n. ; 
S.  C,  14  How.  451 ;  Van  Bensselaer  v.  TubbSy  31  How.  193) ;  and 
witnesses'  fees  must  be  paid  the  same  as  in  subposnaing  any  other 
witness.  Hewlett  v.  Brovm^  7  Abb.  74 ;  S.  C,  1  Bosw.  656 ; 
Draper  v.  Henningseriy  id.  614. 

Order  for  party  to  attend. 

{Title  qf  catise.) 

On  the  annexed  affidavit : 

Ordered  :  That  the  defendant,  Y  Z,  appear  before  me  at  my 
office,  in  the  city  of  ,  to  be  examined  as  a  witness  in  the 

above-entitled  action,  on  the  day  of  instant,  at 

o'clock  in  the  noon  of  that  day,  and  that  this  order  be  forth- 
with served  upon  the  said  defendant. 

(Date.)  {Judge*  s  signature.) 

SumTnons  to  attend  examination. 

{Title  of  cause.) 

To  Y  Z,  defendant : 

You  are  hereby  summoned  and  reauired,  personally,  to  appear 
before  me  at  ,  on  the       day  oi  next,  at      o'clock  in 

the       noon,  to  give  your  testimony  as  a  party  before  the  trial  in 

Vol.  11.— 90 
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an  action  between  A  B,  plaintiff,  and  yourself,  defendant,  pur- 
suant to  the  provisions  of  Code  of  Procedure. 

For  a  failure  to  attend  you  will  be  punished  according  to  law. 

{Date.)  {Judge^s  signature.) 

Section  4.  Warrant.  In  case  the  proposed  witness  fails  to 
appear,  the  party  who  has  procured  the  order  and  summons  may, 
upon  a  proper  affidavit,  obtain  a  warrant  directing  the  sheriff  to 
apprehend  such  witness,  and  bring  him  before  the  judge.  2  R.  S. 
401  (417),  §46;  or,  at  his  option  he  may,  on  a  proper  affidavit  and 
notice,  have  an  order  directing  the  pleading  of  the  recusant  wit- 
ness to  be  stricken  out.  Code,  §  894  ;  Oreene  v.  Herder^  30  How. 
210 ;  S.  C,  7  Rob.  465. 

Section  5.  Notice.  Notice  of  the  examination  must  be  served 
on  the  person  to  be  examined,  and  also  upon  all  other  adverse 
parties,  at  least  five  days  before  it  takes  place,  unless,  for  good 
cause  shown,  the  judge  before  whom  it  is  to  be  had  shorten  the 
time  by  order.   Code,  §  391. 

This  notice  sjiould  specify  the  time,  place  and  the  judge  before 

whom  the  examination  is  to  be  had.  '  See  Oaughe  v.  Laroche^  14 

How.  461 ;  S.  C,  6  Duer,  685  ;  6  Abb.  284. 

* 

Notice  of  examination. 
{Title  of  cause.) 

Take  notice^  that  A  B  (one  of  the  plaintiffs),  in  this  action 
will  be  examined  as  a  witness  on  behalf  of  the  (defendant,  Y  Z), 

before  Hon.  ,  a  justice  of  this  court  {pr  county  judge  of 

the  county  of  ),  at           ,  on  the         day  of           ,  at 

o'  clock  in  the  noon. 

{Date.)  {Signature.) 

{Address.) 

Section  6.  Penalties  for  refusing  to  be  examined.  If  the  party 
summoned  as  a  witness  attends,  or  is  brought  up  before  the 
judge  on  a  warrant,  and  without  reasonable  cause  refuses  to  be 
examined,  or  to  answer  any  legal  and  pertinent  question,  or  to 
subscribe  his  deposition  after  the  same  has  been  reduced  to 
writing,  the  judge  shall,  by  warrant,  commit  him  to  the  county 
jail,  there  to  remain  until  he  submits  to  be  examined,  etc.,  or 
until  discharged  by  law.     2  R.  S.  401  (418),  §  47. 

Proceedings  against  the  party  for  contempt  must  be  founded 
upon  affidavits,  showing  the  service  of  the  summons  and  notice, 
and  also  the  payment  or  tender  of  the  legal  fees  as  a  witness, 
and  that  the  party  did  not  attend  pursuant  to  the  summons. 
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The  affidavits  must  be  served  on  eight  days'  notice.  Hewlett  v. 
Brown,  1  Bosw.  656 ;  8.  C,  7  Abb.  74.  See  Norton^  y.  Abbott, 
28  How.  388. 

In  order  to  authorize  the  punishment  of  a  party  for  contempt 
in  refusing  to  be  examined,  it  need  not  appear  that  the  miscon- 
duct was  calculated  to  or  did  defeat,  impair,  impede  or  preju- 
dice the  rights  or  remedies  of  any  party,  as  required  by  the 
provisions  of  the  statute  (2  R.  S.  638  [656],  §  20)  in  ordinary  cases 
contempt.  Woods  v.  De  Mganiere,  16  Abb.  1 ;  S.  C. ,  25  How. 
622 ;  1  Rob-  607. 


ARTICLE  m. 

PBOCEEDIKGS  ON  EXAMIKATIOK. 

Section  1.  Where  examination  most  be  held.  The  party  to  be 
examined  cannot  be  required  to  attend  in  any  county  except 
that  in  which  he  resides,  or  that  in  which  he  may  be  served  with 
a  summons  for  his  attendance.    Code,  §  391. 

The  service  of  a  judge's  order  and  of  a  notice  to  attend  for 
examination  in  another  State  is  utterly  void  and  ineffectual  for 
any  purpose.    Appleton  v.  Appleton,  50  Barb.  486. 

Section  2.  Before  what  officer.  The  examination  is  required 
to  be  had  before  a  judge  of  the  court  in  which  the  action  is 
brought,  or  the  county  judge  of  the  county  in  which  the  party 
is  examined.    Code,  §  391. 

Section  3.  How  conducted.  -The  mode  of  proceeding  on  the 
examination  is  the  same  as  that  prescribed  on  a  conditional 
examination,  and  the  testimony  must  be  taken  and  filed  by  the 
judge  in  precisely  the  same  manner  as  in  the  latter  proceeding. 
Code,  §  392  ;  Valiente  v.  Dyckman,  24  How.  222.  It  is  in  the 
nature  of  a  cross-examination,  and  governed  by  similar  rules. 
Plato  V.  Kelly,  16  Abb.  188.  Section  393  of  the  Code  provides 
that  the  examination  of  the  party,  thus  taken,  may  be  rebutted 
by  adverse  testimony,  and  this  may  be  done  by  proving  by  other 
witnesses,  or  even  by  the  prior  admissions  of  the  x>arty  himself, 
that  a  fact  sworn  to  by  him  is  different  from  what  he  has  stated 
it  to  be.  PicJcard  v.  Collins ,  23  Barb.  444  ;  Parsons  v.  Suydam, 
3  E.  D.  Smith,  276 ;  Armstrong  t.  Clark,  2  Code  R.  143 ;  Muir 
V.  Culy,  10  Up.  Can.  Q.  B.  321 ;  Bemis  v.  Kyle,  6  Abb.  N.  S.  232 ; 
People  V.  SkeeJian,  49  Barb.  217. 
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Where  a  party  calls  an  adverse  party  as  a  witness  he  will  be 
precluded  from  introducing  evidence  for  the  purpose  of  impeach* 
ing  him,  by  showing  that  his  general  character  for  truth  is  bad. 
Barry  v.  Oalvin^  37  How.  310 ;  Pickard  y.  GoUins,  23  Barb. 
444.  But  where  a  party  makes  himself  a  witness  in  his  own 
behalf^  his  credibility  is  not  indorsed  by  the  opposite  party,  and 
he  may  be  contradicted  or  impeached,  the  same  as  any  other 
witness.  Forward  y.  Harris^  30  Barb.  838 ;  Yarorui  y.  Socarrcts^ 
8  Abb.  302. 


ARTICLE  IV. 

DEPOSITION,  HOW  USED. 

Section  1.  In  general.  The  deposition!  may  be  read  in 
evidence  by  either  party  at  the  trial  (Code,  §  392),  and  is  to  be 
treated  precisely  as  that  of  any  other  witness.  TBie  -party  offer- 
ing it  is  not  bound  to  read  the  whole  on  his  own  behalf,  but  his 
adversary  may  bring  forward  any  omitted  portions,  if  relevant 
and  competent,  as  evidence  in  his  own  favor.  QellaUy  v.  Louieryy 
6  Bosw.  113 ;  Barry  v.  Oalviriy  37  How.  310. 


CHAPTER  XVI. 

PROCURING  THE  ATTENDANCE  OF  WITNESSES. 

ARTICLE  L 

WHEN  WmrESSES  KAY  BE  COKPELLED  TO   ATTEND  TBIAL. 

Seetion  1.  In  general.  In  order  to  secure  the  personal  attend- 
ance of  witnesses  at  the  trial  of  a  cause,  for  the  purpose  of 
giving  oral  testimony,  it  is  always  the  more  prudent  course  to 
place  them  under  a  legal  ohligaMon  to  attend ;  for  although  the 
witness  may  attend  voluntarily,  on  a  mere  notice,  and  consent  to 
be  sworn  and  examined  {DeBenneviUe  v.  DeBennemlle^  1  Binn. 
[Penn.]  46 ;  8.  C,  3  Yeates,  668),  he  cannot  be  compeUed  to  testify, 
even  when  present  at  the  trial,  unless  he  has  been  duly  served 
with  the  proper  process  of  .the  court,  issued  for  the  purpose  of 
compelling  his  attendance,  and  the  usual  witness  fees  paid  him 
in  advance.  Bowles  v.  Johnson^  1  Wm.  Bl.  37.  A  n^lect  thus 
to  place  the  witness  under  a  legal  obligation  to  attend  is  also 
very  dangerous,  inasmuch  as  it  may  serve  to  defeat  the  post- 
ponement of  a  trial  when  sought  for,  on  the  ground  of  the  absence 
of  such  witness.  Deas  v.  Smithy  1  Caines,  172.  And  a  motion 
for  a  new  trial,  made  on  the  same  ground,  will  be  denied  for  a 
similar  reason.  Palmer  v.  Mvlligan^  3  Caines,  307.  The  pro- 
ceeding, moreover,  should  be  carefully  attended  to  in  due  time ; 
for  if  it  be  delayed  so  long  as  to  deny  the  witness  a  reasonable 
time  within  which  to  prepare  for  his  attendance  at  the  trial,  his 
non-attendance  will  be  excused  on  very  light  grounds,  the  x>arty 
himself  being  in  fault.    Chalmers  v.  Meimlle,  1  E.  D.  Smith,  602. 

ARTICLE  n. 

PBOCESS  AND  PBOOEEDINOS  TO  COHPEL  ATXENDANOB  AT  TBIAL. 

Section  I.  The  subpoBna^  form  and  nature  of.  The  attendance 
of  witnesses  at  the  trial  is  usually  procured  by  the  service  of  a 
judicial  writ  called  a  subpcena  (so  named  from  the  emphatic 
words  of  the  old  Latin  forn^  of  the  writ) ;  requiring  the  persons 
named  in  it  to  appeajr  qi^  £^  certaii^  day  specified,  in  order  to 
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testify  in  the  cause,  under  a  certain  penalty  {sub  poma)  in  case 
of  disobedience. 

The  writ  of  subpoena  is  in  its  very  nature  inoperative  beyond 
the  territorial  jurisdiction  of  the  court  issuing  it,  and  there  exists 
no  means  by  which  the  attendance  of  a  witness',  in  another  State 
or  country,  can  be  compelled ;  though  a  resident  of  any  State 
may  be  served  with  a  subpoena  while  passing  through  this  State, 
and  even  punished  for  non-attendance  if  afterward  found  here. 
If  the  attendance  of  a  party  is  desired  as  a  witness  by  the 
opposite  party,  he  should  be  regularly  subpoenaed  in  the  same 
way  as  other  witnesses. 

The  subpoena  in  use  under  the  present  practice  is  similar  in 
most  respects  to  that  formerly  used  in  common-law  actions,  and 
the  names  of  all  the  witnesses  intended  to  be  called  by  the  party 
may  be  included  in  one  writ.  All  witnesses,  whose  testimony  is 
expected  to  be  favorable  to  his  client,  should  be  subpoenaed  by 
the  prudent  lawyer,  but  he  should  afterward  exercise  his  dis- 
cretion in  calling  them  on  the  trial.    • 

0 

Subposna. 

•  

The  people  of  the  State  of  New  York,  to  ,  greeting :  We 

command  you.  That  all  business  and  excuses  being  laid  aside, 
you  and  each  of  you  appear  and  attend  before  the  justices  of  the 
supreme  court,  or  some  one  of  them,  at  a  circuit  court,  to  be  held 
at  the  in         ,  in  and  for  the  county  of        ,  on  the       day 

of  ,187  ,  at  o'clock  in  the  noon,  to  testify  and  ^ve 
evidence  in  a  certain  cause  now  pending  in  the  supreme  court, 
then  and  there  to  be  tried  between  ,  plaintiff  ,  and  , 

defendant  ,  on  the  part  of  and  for  a  failure  to  attend  you  will 
be  deemed  guilty  of  contempt  of  court  and  liable  to  pay  all  loss 
and  damages  sustained  thereby  to  the  party  aggrieved,  and  forfeit 
$50  in  addition  thereto. 

Witness^  ,  Esq.,  one  of  the  justices  of  our  supreme  court, 

the       day  of  ,  one  thousand  eight  hundred  and 

,  Attorney.  ,  Clerk. 

Svbpcma  ticket  circuit. 

By  virtue  of  a  writ  of  subpoena,  to  you  directed  and  herewith 
shown  to  you,  vou  are  commanded,  that  all  business  and  excuses 
being  laid  aside,  you  be  and  appear  in  your  proper  person,  before 
one  of  the  justices  of  the  supreme  cour^  at  a  circuit  court 
appointed  to  be  held  in  and  for  the  county  of  ,  at  the 

in         ,  on  the       day  of  ,  187    ,  at      o'clock  in  the 

noon,  to  testify  all  and  singular  what  you  may  know  in  a  civil 
actioi^  T\OYf  pei)iding  in  tl^e  supreme  court,  then  and  there  to  be 
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tried  between  ,  plaintiff  ,  and  ,  defendant  ,  on  the  part 

of  the  ,  and  for  a  failure  to  attend  you  will  be  deemed  guilty 

of  a  contempt  of  court,  and  liable  to  pay  all  loss  and  damages 
sustained  thereby  to  the  party  aggrieved,  and  forfeit  $50  in 
addition  thereto. 

Dated  this       day  of  •  187    .  By  the  court. 

To  .  ,  AttoTTiey  . 

Subpoena  for  reference. 

The  people  of  the  State  of  New  York,  to  ,  we  command 

YOU  and  each  of  you,  that  (all  and  singular  business  and  excuses 
being  laid  aside)  you  and  each  of  you  appear  and  attend  before 
,  referee,  duly  appointed  under  a  rule  of  the  courts  on  the 
day  of         ,  lff7   .,  at      o'clock  in  the       noon,  at  ,  to 

be  examined  as  a  witness,  at  the  instance  of  in  a  certain 

action  now  pending  in  said  court,  then  and  there  to  be  tried, 
between  ,  plamtiff  ,  and  ,  defendant  ,  and  for  a  failure 

to  attend  you  will  be  deemed  guilty  of  contempt  of  court,  and 
liable  to  pay  all  loss  and  damages  sustained  thereby  to  the  party 
aggrieved,  and  forfeit  $50  in  addition  thereto. 

JVttnesSj  ,  Esq.,  judge  or  justice,  of  our  said  court,  the 

day  of  ,  one  thousand  eight  hundred  and  seventy 

,  Attorney/or  .  ,  Cterk. 

Siibposna  ticket  for  rrference. 

By  virtue  of  a  vmt  of  subpoBna,  to  vou  directed  and  herewith 
shown,  you  are  commanded  that,  all  business  and  excuses  being 
laid  aside,  you  appear  and  attend  in  your  proper  person,  before 

,  the  referee  appointed  by  the  court,*  at  ,  on  the 

day  of  ,  187    ,  at       o'clock,  ifiv- the        noon,  to  testify  all 

and  singular  what  you  may  khowin' a  certain  action  now  pending 
in  the  supreme  court,  and .  then  and  there  to  be  tried  between 
,  plaintifiF ,  and  ,  defendant  ,  on  the  part  of  the         , 

and  for  a  failure  to  attend  you  wUl  be  deemed  guilty  of  a  contempt 
of  court,  and  liable  to  pay  all  loss  or  damages  sustained  thereby 
to  the  party  aggrieved,  and  forfeit  $50  in  addition  thereto. 

Dated        day  of  ,  187    .  By  the  court. 

To  .  .  ,  Attorney. 

Section  2.  How  issued.  The  powe^  to  issue  process  of  subxKBna 
is  conferred  by  statute  upon  all  courts  of  record  in  the  State, 
whether  of  general  or  limited  jurisdiction,  and  extends  to  requir- 
ing the  attendance  of  any  witness  residing  or  being  in  any  part 
of  the  State  to  testify  in  any  matter  or  cause  pending  in  such  court. 
2  R.  S.  276  (287),  §  1.  And  the  same  power  is  likewise  conferred 
upon  a  committee  of  either  boar^  of  the  common  coi^cil  of  New 
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York.  Laws  of  1866,  ch.  20,  p.  24.  See  Brigga  v.  MadceUar^  3 
Abb.  30 ;  Briggs  v.  Matsell^  id.  166;  Van  Tinev,  NimSy  3  id.  39. 

The  sabpcdna  is  issued  in  the  same  of  the  people,  and  must  be 
attested  in  the  name  of  one  of  the  justices  of  the  court<,  and  also 
of  its  clerk,  and  subscribed  by  the  attorney  of  the  party  issuing 
it.  The  seal  of  the  court  is  no  longer  necessary,  as  formerly,  and 
a  mistake  or  omission,  in  the  name  of  the  clerk  or  judge,  is  not 
fktal.  The  omission  of  the  subscription  of  the  party  who  issues 
it,  or  his  attorney,  would  however  render  it  void.  13  R.  S.  (6th 
ed.)  282 ;  Laws  of  1847,  ch.  280,  §  67.  And  no  person  other  than 
the  law  partner  of  the  attorney  or  a  clerk  in  his  office,  is  at  liberty 
to  use  the  attorney' s  name  for  such  purpose ;  and  if  so  used  the 
process  is  void.     Yorks  v.  Peck^  31  Barb.  360. 

An  attestation  in  the  name  of  any  judge  of  the  court  is  suffi- 
cient, and  will  be  perfectly  regular  if  dated  at  any  time.  Laws 
of  1847,  ch.  280,  §  67. 

Before  serving  the  subpoena  the  attorney  should  make  out 
Bubpoena-tickets,  namely,  a  ticket  or  notice  directed  to  each  wit- 
ness named  in  the  subpoena  and  containing  the  substance  of  the 
original  Mrrit :  as,  the  command  to  appear,  the  place  where  and 
time  when,  the  name  of  the  party  on  whose  behalf  the  witness  is 
subpoenaed,  etc.  Printed  forms  are  now  univei*sally  used  both 
for  subpoena  and  subpoena-tickets. 

Section  3.  When  and  how  served.  The  subpoena  must>  in  all 
cases,  be  served  on  the  witness  personally,  in  the  following  man- 
ner: 

1.  The  original  writ  must  be  exhibited  to  him.  2.  A  sub- 
poena-ticket containing  the  substance  of  the  original  must  at  the 
same  time  be  delivered  to  him.  3.  The  fees  allowed  by  law  for 
traveling  to  and  returning  from  the  place  where,  he  is  required 
to  attend,  together  with  the  fees  for  one  day's  attendance,  must 
be  paid  or  tendered  at  the  time  of  service.  2  R.  S.  400  (416),  §  42. 
The  fees  allowed  are,  to  each  witness,  fifty  cents  for  each  day 
while  attending  any  court  or  officer,  and,  if  the  witness  resides 
more  than  three  miles  from  the  place  of  attendance,  traveling 
fees  at  the  rate  of  four  cents  per  mile  going  and  returning.  Laws 
of  1840,  ch.  386,  §  8. 

Li  order  to  C04stitute  a  valid  service  it  is  essential  that  the 
original  subpoena  should  be  shown  to  the  witness.  Garden  v. 
OresweUy  2  Mees,  &  Welsh.  319 ;  Smith  v.  Truscott^  6  Tilan.  & 
Gr.  267 ;  WadswQrfh  v,  M<^rshaUy  1  Cr.  &  Mees.  87.    And  eveiy 
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necessary  witness  should  be  subpoBnaed,  at  the  very  latest,  on 
the  day  preceding  that  named  in  the  subpoena  as  the  time  of 
trial,  and  this  is  necessary  even  though  the  cause  is  not  actually 
tried  at  the  time  specified.  Alexarider  v.  Dixon^  1  Bing.  366. 
But  if  service  be  made  after  the  time  specified  for  trial  but  before 
the  actual  trial,  and  at  the  same  time  the  witness  is  truly  notified 
that  there  is  sufficient  time  to  reach  the  place  of  trial,  he  is  under  * 
obligation  to  attend.    Davis  v.  LoveUj  7  Dowl.  P.  C.  178. 

Every  prudent  witness  will  exert  himself  and  endeavor  to 
attend,  however  short  the  notice.  Hammond  v.  Stemart^  1  Stra. 
510 ;  JSennett  v.  Jones^  2  Chitty,  403.  But  the  subpCDna  must 
be  served  a  sufficient  length  of  time  before  the  trial  to  enable  the 
witness  to  attend,  by  availing  himself  of  the  ordinary  modes  of 
conveyance.  Wilkie  v.  Chadwick^  13  Wend.  49.  And  the  ques- 
tion as  to  what  is  a  reasonable  or  sufficient  length  of  time  must 
depend  upon  the  circumstances  of  each  particular  case.  Maun- 
sell  V.  Ainsworthj  8  Dowl.  P.  C.  869. 

Seetion  4.  Payment  of  fees.  Payment  of  the  statutory  fees  on 
service  of  the  subpcena  must  be  made  to  the  witness,  and  not  to 
the  husband  or  guardian  of  the  witness.  HavitTibury  v.  Harvey^ 
Cro.  Eliz.  131.  And  the  payment  must  be  made  (U  the  time  of 
service  {Bowles  v.  Johnson^  1  Wm.  Bl.  36),  and  in  full  for  travel 
and  one  day' s  attendance,  or  the  witness  is  not  bound  to  attend. 
Hurd  V.  Swany  4  Denio,  76;  Muscott  v.  Bunge^  27  How.  85. 
But  the  objection  on  that  ground  must  be  made  at  the  time,  oth- 
erwise the  defect  of  payment  will  be  considered  as  waived.  Ooff 
V.  MiUs^  2  Dowl.  &  L.  23 ;  Andrews  v.  Andrews^  2  Johns.  Cas. 
109 ;  Ooodwin  v.  West^  W.  Jones,  430.  See  contra^  Hurd  v. 
Swany  4  Denio,  75.  A  witness,  however,  may  maintain  an  action 
for  the  recovery  of  his  fees,  even  though  he  refuses  to  testify  on 
account  of  their  non-payment.    Hallet  v.  MearSy  13  East,  15. 

A  witness  attending  the  trial  from  day  to  day  may  daily 
demand  his  fees,  and  in  case  of  their  non-payment  may  return 
home.  Courtney  v.  Bakery  8  Denio,  27 ;  Muscott  v.  Rungey  27 
How.  85.  And  it  has  even  been  held  that  the  witness  is  under  no 
legal  obligation  to  demand  his  fees,  but  may  leave  without  doing 
so  when  the  time  for  which  he  has  been  paid  expires.  Hurd  v. 
SwaUy  4  Denio,  75.  The  allowance  being  for  the  sustenance  of 
the  witness,  he  is  entitled  to  his  fees  for  attending  on  Sunday  as 
well  as  on  the  secular  days  during  the  sitting  of  the  court.    Mus- 
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cott  V.  Bunge^  27  How.  85 ;  Courtney  v.  Baker ^  3  Benio,  27 ; 
Wheeler  v.  Ruckinan^  5  Rob.  702. 

Where  a  party  to  an  action  is  subpoenaed  as  a  witness,  by  the 
adverse  party,  he  is  as  much  entitled  to  the  usoal  fees  as  any 
other  witness.  Hewlett  v.  Brown^  7  Abb.  74;  S.  C,  1  Bosw. 
655  ;  Anderson  v.  Johnson^  1  Sandf.  713  ;  S.  C,  1  Code  R.  96. 

In  some  cases  the  witness  may  be  required  to  return  the  fees 
paid  to  him.  Thus,  where  no  trial  takes  place  in  consequence 
of  the  cause  being  settled,  or  if  for  any  other  reason  the  attend- 
ance of  the  witness  is  not  required,  and  he  incurs  no  expense 
and  does  no  act  in  consequence  of  the  subpoena,  he  must  repay 
the  amount  he  received.    Martin  v.  Andrews^  7  Ell.  &  Bl.  1. 

The  party  procuring  the  subpoena  is  the  only  person  responsi- 
ble for  the  fees  {Andrews  v.  Bates^  5  Johns.  361 ;  Watts  v.  Van 
Ness^  1  Hill,  76)  unless  there  is  an  express  agreement  on  the 
part  of  another  to  {lay  them,  in  which  case  the  latter  becomes 
liable.  Evans  v.  PhiUpots^  9  Carr  &  P.  270.  A  witness  cannot 
be  required  to  travel  on  Sunday.  WilJcie  v.  Chadwicky  13 
Wend.  49. 

The  subpoena  may  be  served  by  any  one,  whether  an  officer  or 
private  person,  and  it  may  require  the  attendance  of  the  witness 
on  the  first  or  any  subsequent  day  of  the  court.    If  served  by 
the  sheriff,  his  certificate,  indorsed  on  the  subpoena,  will  be  suffi- 
cient proof  of  such  service  ;  but  if  served  by  any  other  person, 
an  affidavit,  stating  the  time,  place  and  mode  of  service,  and  the 
payment  or  tender  of  the  fees  for  travel  and  one  day's  attend- 
ance, will  be  required.    Any  one  authorized  to  serve  a  subpcena, 
and  peaceably  entering  a  house  for  that  purpose,  may,  after  he 
is  thus  lawfully  there,  use  such  force  as  is  necessary  to  overcome 
any  resistance  he  may  meet  with  in  the  service  of  the  subpoena, 
and  is  liable  only  for  excess  of  violence.    Hager  v.  DavforfK 
20  Barb.  16 ;  reversing  S.  C,  8  How.  435. 

Section  6.  Liability  for  non-attendance.  A  witness,  on  being 
subpoenaed,  is  bound  to  make  every  reasonable  exertion  to 
attend  the  trial,  and  his  non-attendance  will  not  be  excused 
merely  on  the  ground  of  inconvenience  {People  v.  Davis,  15 
Wend.  602)  \  nor  will  his  absence  be  excused  if  it  results  from 
a  delay,  in  making  a  call  on  his  way  to  the  trial.  Jackson  r. 
Seager,  2  Dowl.  &  L.  13,  He  must  avail  himself  of  the  most 
convenient  a;id   expeditious   mode   of  traveling,  and  is  not 
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allowed  to  limit  the  distance  traveled  daily,  to  any  specified 
number  of  miles.     WilJcie  v.  ChadwicJc^  13  Wend.  49. 

A  failure  to  attend  at  the  time  for  which  he  is  subpoenaed, 
will  in  general  subject  a  witness  to  the  loss  of  his  fees,  if  any 
detriment  be  suffered  by  the  party  in  consequence  of  such 
absence.    Anonymoua  3  Hill,  467. 

The  penalties  liable  to  be  incurred  for  disobedience  to  the 
requirements  of  the  subpoena  are  thus  prescribed  by  statute. 
^' Every  person  who  shall  be  duly  subpoenaed  to  attend  as  a 
witness,  any  court  within  this  State  ;  or  to  attend  any  officer  of 
any  court  of  record  empowered  to  receive  evidence,  or  any  com- 
missioner appointed  by  such  court  to  take  testimony ;  or  any 
referees  appointed  by  such  court  to  hear  any  cause  or  matter, 
shall  be  bound  to  attend,  according  to  the  command  of  such 
subpoena ;  and  for  every  failure  so  to  attend,  without  a  reason- 
able excuse,  shall  be  deemed  guilty  of  a  contempt  of  the  court 
out  of  which  such  subpoena  issued,  shall  be  responsible  in  the 
proper  action  to  the  aggrieved  party  for  the  loss  and  hindrance 
sustained  by  such  failure,  and  for  other  damages  sustained 
thereby;  and  shall  forfeit  to  the  aggrieved  party  the  sum  of 
fifty  dollars,  in  addition  to  such  damages,  to  be  recovered  in  a 
separate  action,  or  in  the  same  action  commenced  for  the  recovery 
of  such  damages.    2  R.  S.  400  (417),  §  43. 

If  the  witness  fail  to  appear  at  the  trial,  after  having  been 
regularly  subpoenaed  and  called,  the  attorney  for  the  party 
requiring  his  attendance  may  move  for  an  attachment,  to  compel 
his  attendance  forthwith.  2  R.  S.  540  (559),  §  34 ;  Malcolm  v. 
Ray,  3  Moore,  222. 

The  motion  for  an  attachment  should  be  founded  upon  an 
affidavit,  stating  the  service  of  the  subpoena  on  the  witness,  his 
failure  to  attend,  and  that  he  is  a  material  witness.  Tinley  v. 
Porter^  5  Bowl.  P.  C.  744.  On  this  motion  an  order  for  the 
attachment  is  made  out  under  the  seal  of  the  court,  and  put  in 
the  hands  of  the  sheriff  for  service.  The  witness  is  thereupon 
brought  into  court,  and  if  no  sufficient  excuse  be  rendered,  is 
punished  for  contempt.    2  R.  S.  540  (559),  §  36. 

Inability  of  the  witness,  from  sickness  or  otherwise,  to  attend 
the  court  personally  will  be  a  sufficient  excuse  for  not  bringing 
him  before  such  court.  Nor  will  the  officer  to  whom  the  attach- 
ment may  be  directed  be  required,  in  any  case,  to  confine  the 
witness  in  any  prison,  or  otherwise  to  restrain  him  of  personal 
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liberty,  except  so  far  as  shall  be  necessary  to  secure  his  personal 
attendance.    Id.,  §  37. 

If  the  court  shall  adjudge  the  witness  to  have  been  guilty  of 
the  misconduct  alleged,  and  that  such  misconduct  was  calculated 
to,  or  actually  did  impair,  impede  or  prejudice  the  rights  of  the 
party  by  whom  he  was  subpoenaed,  it  will  proceed  to  inflict  such 
punishment  upon  him  as  the  nature  of  the  case  may  reqoire. 
Id.  538  (666),  §  20. 

If  a  witness  merely  disobey  a  subpoena,  the  court  will,  in  the 
first  instance,  grant  a  rule  to  show  cause.  Jackson  y.  Mann^  3 
Caines,  92.  But  if  he  positively  refuses  to  obey,  and  manifests 
a  palpable  contempt  of  the  process,  an  attachment  will  be 
awarded  in  the  first  instance.  Anchrews  v.  AndrewSj  2  Johns. 
Cas.  109 ;  S.  C,  Col.  Cas.  119.  The  proceedings  for  an  attach- 
ment in  civil  suits  are  to  be  entitled  in  the  names  of  the  parties  ; 
but  after  the  attachment  issues,  the  proceedings  must  be  entitled 
in  thie  name  of  the  people.  Folger  v.  HoogUmdy  6  Johns.  235 ; 
Matter  of  Bronson,  12  id.  460 ;  Stafford  v.  Brown,  4  Paige,  360. 

A  referee  upon  the  trial  of  a  cause  may  compel  the  attendance 
of  witnesses  before  him  by  attachment,  and  may  punish  them 
as  for  a  contempt  for  non-attendance,  or  refusal  to  be  sworn,  in 
the  same  manner  as  the  court.    Code,  §  272. 
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CX)URT. 


AB 
CD. 


County  of  ,  ss. : 

G  H,  being  sworn,  says  that  the  witness  hereafter  named 
reside  at  the  place  where  they  were  subpoenaed  by  deponent^  as 
hereafter  stated.  That  deponent  did,  at  the  time  and  place 
below  set  forth,  serve  the  annexed  subpoena  upon  the  witnesses 
named  therein,  by  showing  said  subpoena  to  each  of  such  wit- 
nesses, and  delivering  to  them  a  subpoena  ticket,  containing  the 
substance  therepf,  and  paying  to  each  of  them  the  sums  set 
opposite  their  names,  viz. : 

On  ,  at  ,  N.  T.,  on  the  day  of  ,  187  , 

amount  paid  $ 

On  ,  at  ,  N.  T.,  on  the  day  of  ,  187  , 

amount  paid  $ 

On  ,  at  ,  N.  T.,  on  the  day  of  ,  187  , 

amount  paid  $, 
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On  ,  at  ,  N.  T.,  on  the  day  of  ,  187  , 

amount  paid  $  ,  as  and  for  the  traveling  fees  of  such  wit- 

nesses from  the  residence  of  each  of  said  witnesses  Co  the  place 
mentioned  in  the  subpoena,  and  one  day's  attendance  as  such 
witness.  G.  H. 

Sworn  and  subscribed  before  me, ) 

this  day  of  ,  187  .    f 


Affidavit  for  ottachmeTii  against  witness. 

SUPREME  COITET. 
A  B,  Plaintiff" 

CD,  Defendant. 


County  of  ,  ss, : 

A  B,  beinff  duly  sworn,  says  that  he  is  the  plaintiff  in  the 
above-entitlea  cause,  that  E  F,  the  witness  named  in  the  annexed 
subpoena  herein  and  proof  of  service  thereof,  is  a  necessary  and 
material  witness  for  tne  plaintiff  herein,  without  the  benefit  of 
whose  testimony  the  said  plaintiff  cannot  safely  proceed  to  the 
trial  of  said  cause,  as  deponent  is  advised  by  O  P,  Esq.,  the 
plaintiff's  counsel  herein,  who  resides  at  ,  in  the  , 

after  fully  and  fairly  stating  to  him  what  the  plaintiff  expects  to 
prove  by  said  witness,  and  as  deponent  verily  believes. 

That  said  E  F  has  failed  and  neglected  to  attend  the  said  cir- 
cuit court  ,  mentioned  and  referred  to  in  ^  said  subpoena 

,  and  is  not  in  attendance  at  or  upon  said  circuit  court. 
Sworn  and  subscribed  before  me, )  A  B. 


this  day  of  ,  187 


.e,| 


Order  for  aitachrmTd  of  witness. 

At  a  circuit  court  of  the  supreme  court,  held  in  and  for 

the  county  of  ,  in  the  State  of  New  York  at  the  ,  in 

tlie  ,  on  the  day  of  ,  187  . 

Present — Hon.  ,  «f ustice. 


AB 
CD. 


On  hearing  O  P,  Esq.,  of  counsel  for  the  plaintiff,  and  it 
appearing  from  the  affidavits  and  papers  read  on  the  hearing 
that  E  F  was,  on  the  day  of  ,  187  ,  duly  subpoenaed 

to  appear  and  attend  at  this  circuit  court  ,  to  testify  in  the 

above-entitled  cause,  to  be  tried  therein  on  the  part  of  the  plain* 
tiff  in  said  cause,  and  that  the  said  E  F  has  refused  and  neglected 
to  attend  the  said  circuit  court  ,  in  pursuance  of  such  writ 

or  subpoena,  and  that  said  E  F  is  a  necessary  and  material  wit- 
ness in  behalf  of  said  plaintiff  in  said  cause,  without  whose 
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testimony  the  said  plaintiff  cannot  safely  proceed  to  the  trial  of 
said  cause,  * 

Ordered  :  That  an  attachment  issne  against  the  said  E  F, 
returnable  before  this  court  at  a  circuit  court  thereof,  on  the 
day  of  ,  187  ,  at  the  opening  of  the  court  on  that  day. 

Attachment  against  witness. 

The  people  of  the  Staie  of  New  York  to  the  Sheriff  of  the 
county  of  ,  greetiTig : 

We  command  you  to  attach  E  F,  of  ,  if  he  be  found  in 

j^our  bailiwick,  and  forthwith  bring  him  before  one  of  the  jus- 
tices of  our  court,  at  a  circuit  court  at  the  in  the 
of  ,  to  answer  for  his  misconduct  in  not  obeying  our 
writ  of  subpoena,  to  him  directed  and  on  him  duly  served,  com- 
manding him  to  appear  before  the  said  court  on  this  day 
of  ,  187  ,  at  the  place  aforesaid,  and  give  evidence  on  the 
part  of  the  in  a  certain  action  here  pending  between  A  B, 
plaintiff,  and  C  D,  defendant,  and  have  jrou  then  there  this  writ. 

Witness,  Hon.  ,  one  of  the  justices  of  the  court, 

this  day  of  ,  187.  _ , 


[L.  8.] 


C.  T.  B.,  Clerk. 

Attorney  for  Plaintiff    . 


COURT  —  THE  PEOPLE  EX  REL.  VS. 

Attachment  returnable  forthwith  at  the  circuit  court  at 

the  in  the  of  .    Issued  for  not  obeying  a  certain 

writ  of  subpoena  in  an  action  in  said  court,  between  ,  plain- 

tiff   ,  and  ,  defendant  .  , 

Attorney    for 

Allowed,  of  the  court.  , 

Judge  awarding  the  attaxihment. 


ARTICLE  m. 

PBOCESS    AND    PROCEEDINGS    TO    COMPE^>    ATTENDANCE    AT    THE    TRIAL 

WITH    DOCUMENTS. 

Section  1.  When  witness  may  be  compelled  to  produce  docu* 
ments  on  the  trial.  Where  the  witness  has  in  his  possession  any 
deeds  or  other  documents  which  it  may  be  necessary  to  produce 
on  the  trial  he  must  be  served  with  a  subpoena  having  a  special 
clause  inserted,  called  a  duces  tecurriy  commanding  him  to  bring 
such  deeds  or  documents  with  him.  A  party  to  an  action  sub- 
poenaed as  a  witness  may  be  compelled,  in  the  same  way  as  any 
other  witness,  to  produce  books  and  papers  in  his  possession. 
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Bonesteel  v.  Lynde^  8  How.  22B ;  S.  C.  affirmed,  id.  352 ;  Mitch- 
dCs  cdscy  12  Abb.  249 ;  People  v/Dyckman^  24  How.  222 ;  Brett 
y.  Bucknamy  32  Barb.  656.  If  the  witness  neglects  to  produce 
the  deeds  or  writings  'required,  after  being  so  commanded,  he  is 
liable  for  all  damages  sustained  by  that  neglect,  and  his  mere 
personal  attendance  to  give  oral  testimony  will  not  be  sufficient  to 
protect  him.  Lwn^  v.  Cole^  12  Barb.  680.  See  CefnJbral  National 
Bank  City  of  New  York  v.  Arthur^  2  Sweeny,  194.  And  in 
order  to  sustain  an  action  for  damages  the  aggrieved  party  need 
not  show  that  he  had  a  good  cause  of  action  in  the  suit  in  which 
the  witness  was  subpoenaed.  The  mere  fact  that  he  was  non- 
suited in  consequence  of  the  non-production  of  the  papers  will 
be  sufficient.    Lane  v.  Cole^  12  Barb.  680. 

Although  the  legal  possession  of  the  document  required  be  in  , 
another,  yet  if  the  witness  be  in  the  actual  possession  of  it  and 
has  it  under  his  control  he  must  produce  it.  Amey  v.  Long^  1 
Camp.  14 ;  S.  C,  9  East,  473 ;  Oc/rsm  v.  Dubois^  Holt  N.  P. 
239.  But  the  rule  is  otherwise  where  the  book  or  document  is 
not  under  the  control  of  a  witness.  Thus,  the  clerk  or  cashier 
of  a  bank  {Bank  of  Utica  v.  HiUard^  5  Cow.  158;  S.  C,  id. 
419)^  or  the  president  or  other  officer  of  a  corporation  is  not  bound 
to  produce  books  and  papers  of  his  principal  or  of  the  corpora- 
tion. La  Farge  y.  The  La  Farge  Fire  Ins.  Co.^  14  How.  26 ; 
S.  C,  6  Duer,  680.  But  it  has  been  held  that  a  joint-stock  com- 
pany is  not  such  a  corporation  as  to  entitle  its  officer  to  refuse  to 
produce  its  papers  in  his  custody  when  required  by  subpoena. 
Woods  V.  DeFiganiere,  16  Abb.  159 ;  S.  C,  1  Rob.  659. 

An  attorney  intrusted  with  the  papers  of  his  client  is  privi- 
leged from  producing  them  on  the  trial  {Jackson  v^  Denison^ 
4  Wend.  568 ;  M^Pherson  v.  BathbonCy  7  id.  216 ;  People  v. 
Benjamin^  9  How.  419),  even  where  the  papers  have  been  so 
intrusted  with  him  by  a  third  person.  Ja^ckson  v.  Burtis^  14 
Johns.  891,  399.  But  where  a  fraudulent  combination  is  entered 
into  between  the  attorney  and  client  for  the  purpose  of  preventing 
their  production  the  privilege  does  not  exist.  People  v.  Sheriff 
qf  New  York,  29  Barb.  622 ;  S.  C,  7  Abb.  96.  A  witness  required 
to  produce  documents  at  the  trial  has  a  right  to  submit  to  the 
court  any  excuse  he  may  have  for  withholding  them,  of  the 
validity  of  which  excuse  the  court,  and  not  the  witness,  is  to 
judge.  Amey  v.  Lang^Q  East,  473;  S.  C,  1  Camp.  14.  The 
immateriality  of  the  required  papers  is  not  a  sufficient  efxcuse 
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for  withholding  them.  Doe  v.  Kelly^  4  Dowl.  P.  C.  273.  But 
if  a  witness  has  a  lien  on  a  document  called  for,  as  against  the 
party  asking  its  production,  the  court  will  not  compel  him  to 
produce  it.    Kemp  v.  King^  1  Carr.  &  Marsh.  396. 

A  witness  being  sworn  in  court,  and  having  then  in  his  posses- 
sion a  document  material  to  the  cause,  is  bound  to  produce  it  if 
required  although  he  has  not  been  served  with  a  subpoena  duces 
tecum.    Snelgrove  v.  Stevens^  1  Carr.  &  Marsh.  508. 

The  originals  of  records,  certified  copies  of  which  may,  by  law, 
be  read  in  evidence,  cannot  be  procured  in  this  manner.  The 
only  way  in  which  they  may  be  obtained  is  by  special  order  of 
the  court,  made  in  open  court,  and  entered  in  the  minutes  thereof, 
stating  the  production  of  the  originals,  instead  of  such  copies,  to 
be  necessary.    1  R.  S.  (5th  ed.)  868  ;  Laws  of  1838,  ch.  128,  p.  90. 

Where  possession  of  papers  has  been  surreptitiously  obtained 
from  the  witness,  by  a  party  adverse  to  the  one  who  subpoenaed 
him,  parol  evidence  of  their  contents  may  be  given  on  the  trial 
without  a  previous  notice  being  served  for  their  production. 
Leeds  v.  Cook^  4  Esp.  N.  P.  255.  Or  the  party  who  thus  obtains 
possession  of  them  may  be  compelled  to  produce  them  by  the 
pervice  of  a  subpoena.    Banesteel  v.  I/yndty  8  How.  226. 

Section  2.  SubpoBna  daces  tecum^  forin  of.  The  form  of  this 
writ  is  the  same  as  that  of  a  common  subpoena,  differing  from 
the  latter  only  in  containing  a  duces  tecum  clause  (from  which  it 
derives  its  name),  commanding  the  witness  to  bring  with  him  any 
papers  in  his  possession  required  at  the  trial.  It  is  served  in  the 
same  manner  as  a  common  subpoena,  and  usually  by  copy,  but 
the  ticket  of  course  should  be  varied  accordingly,  from  the  com- 
mon form,  as  also  should  the  subsequent  proceedings  in  an  action 
for  damages,  sustained  in  consequence  of  the  non-production  of 
the  required  papers,  or  to  punish  for  a  contempt. 

The  document  or  papers  required  should  be  particularly  speci- 
fied in  the  body  of  the  writ,  so  as  to  afford  the  party  to  whom  it 
is  directed  full  and  explicit  information  as  to  what  papers  are 
intended.  Stalker  v.  Oaurd^  ^2  Leg.  Obs.  124.  Thus,  a  notice 
to  produce  "all  letters,  papers  and  documents"  relating  to  a 
certain  transaction.  France  v.  Lucy^  Ryl.  &  Moody,  341 ;  or 
"  to  produce  letters  and  copies  of  letters,  and  all  books  relating  to 
this  cause,"  has  been  held  to  be  too  general.  Jones  v.  EdwardSy 
1  McCl.  &  Y.  139.  But  a  notice  to  produce  all  letters  written  by 
the  party  to,  and  received  by  the  other,  between  any  two  speci- 
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fied' dates,  is  held  sufficient  to  entitle  the  party  to  call  for  a 
particular  letter.  Morris  v.  Hannen^  1  Carr.  &  Marsh.  28 ;  S. 
C,  2  M.  &  Rob.  392 ;  Bose  v.  King,  5  Serg.  &  Rawle,  241. 

Subposna  duces  tecum. 

The  people  of  the  State  of  New  TorJc,  to  ,  greeting :  We 

command  jou  that  (all  and  singular,  business  and  excuses  being 
laid  aside)  you  be  and  appear  in  your  own  proper  persons, 
before  on  day  of  ,  187    ,  at  o'clock  in  the 

noon  of  the  same  day,  to  testify  what  you  may  know  in  a 
certain  action  now  depenmng  undetermined  in  the  said  court, 
between  ,  plaintiff  ,  and  ,  defendant  ,  the  part  of  the 

,  and  that  you  bring  with  jouj  and  produce  at  the  time 
and  place  aforesaid,  a  certam  {^designate  paper,  etc.)  now  in  your 
custody,  and  all  other  deeds,  evidences  and  writings  which  you 
have  in  vour  custody  or  power  concerning  the  premises.  And 
for  a  failure  to  attend,  you  will  be  deemed  guilty  of  a  contempt 
of  court,  and  liable  to  j)ay  all  losses  or  damages  sustained  there- 
by to  the  parties  aggrieved,  and  forfeit  fifty  dollars  in  addition 
thereto. 

Witrvcss,  Hon.  ,  of  our  said  court.  ,  derk. 

,  Attorney  . 

Section  3.  Notice  to  produce  papers.  When  documents,  which 
a  party  is  desirous  of  having  produced  at  the  trial,  are  known  to 
be  in  the  possession  of  the  adverse  x>^rty,  the  latter  may  be 
served  with  a  notice  to  produce  them,  and  on  refusing  to  do  so, 
secondary  evidence  of  their  contents  is  admissible.  The  party, 
however,  is  not  compelled  on  this  notice  to  produce  the  docu- 
ments themselves,  and  the  opposite  party  should  be  prepared 
with  parol  or  secondary  evidence  of  their  contents,  in  case  of 
his  refusal  to  do  so.  Ed/monstone  v.  HartsJiorn,  19  N.  T.  (6 
Smith)  9. 

Secondary  evidence  of  the  contente  of  a  document^  as  in  the 
above  case,  is  not  admissible,  unless  such  document  is  in  the 
dctual  possession  of  the  party  notified  to  produce  it.  And 
where  this  is  not  the  case,  the  actual  holder  should  be  sub- 
poenaed, and  if  the  document  has  been  lost  or  destroyed,  then 
such  evidence  may  be  given.    Chaffee  v.  Cox,  1  Hill,  78. 

One  of  the  requisites  of  a  notice  to  the  adverse  party  to  pro- 
duce papers  in  his  possession,  is,  that  it  must  be  reasonably 
specific,  designating  fully  and  clearly  what  paper  or  papers  are 
desired.    Stalker  v.  QaunJt,  12  Leg.  Obs.  124. 
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ARTICLE  IV. 

PROCESS  AKB  PBOGEEDINQS  TO  PROCURE  THE  ATTEKDAXCE  OF  A 

PRISONER  AS  A  WITNESS. 

Section  I.  Haltoas  corpus  ad  testiflcandum.  A  common  sub- 
poena can  have  no  eflfect  in  procuring  the  attendance  of  a  witness 
who  is  in  cnstody  as  a  prisoner,  and  in  such  case,  recourse  must 
be  had  to  the  writ  of  habeas  carpiis  ad  testificandum;  which 
may  be  granted  by  any  court  of  record  in  the  State,  or  by  any 
justice  of  the  supreme  court,  or  by  any  officer  authorized  to 
perform  the  duties  of  such  a  justice,  and  in  any  case  of  imprison- 
ment, except  where  the  witness  is  under  sentence  for  a  felony. 
2  R.  S.  559. 

Section  2.  How  applied  for.  The  party  desiring  the  attendance 
of  the  witness  must  make  application  for  the  writ,  upon  affi- 
davit, stating  the  title  and  nature  of  the  suit  or  proceeding,  and 
that  the  testimony  of  the  witness  is  material  and  necessary  to 
him  on  the  trial,  as  he  is  advised  by  his  counsel  and  verily 
believes.  2  R.  S.  559,  §  2.  When  application  is  made  by  the 
attorney-general  or  district  attorney,  advice  of  counsel,  etc.,  need 
not  be  sworn  to.  lb. 

Section  3.  How  issued.  The  writ  is  prepared  by  the  attorney, 
on  a  sealed  blank,  and  presented  with  the  affidavit  to  the  judge 
or  commissioners,  by  whom  it  is  indorsed  "  allowed,**  with  the 
date  of  allowance ;  and  it  must  then  be  sealed  by  the  clerk  of 
the  court  in  which  it  is  returnable.  It  may  be  made  returnable 
on  any  day  specified  therein,  or  forthwith  as  the  case  may  be 
(2.  R.  S.  574) ;  and  may  be  attested  on  any  day,  and  in  the  name 
of  any  judge  of  the  court.  Laws  of  1847,  ch.  280.  Thus  made 
out,  the  writ  must  then  be  served  on  the  sheriff  or  officer,  having 
the  custody  of  the  prisoner. 

And  the  sheriff  is  bound  to  obey  the  writ,  notwithstanding  any 
formal  defects,  if  it  be  not  void  on  its  face ;  and  he  will  be 
protected  in  his  obedience  to  it  ( Wattles  v.  Marshy  5  CJow.  176) ; 
even  though  the  writ  be  altered  after  its  issue,  if  done  without 
the  sheriff's  knowledge  or  consent.  IK  And  so,  if  the  writ  be 
issued  collusively.    Hessam  v.  Ghriffin^  18  Johns.  49. 

It  is  not  essential  that  the  writ  should  state  that  the  witness 
is  required  ^'to  testify,"  if  other  equivalent  words  are  used,  or 
does  not  directly  specify  a  place  of  return,  if  this  can  be  gathered 
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from  the  whole  process ;  thus,  if  it  be  returnable  before  a  first 
judge,  his  office  shall  be  intended  as  the  place,  though  not  men- 
tioned.    Wattles  V.  Marshy  5  Cow.  176. 

Habeas  corpTis  ad  testificandum. 

[L.  8,]      77ie  people  of  the  State  of  New  T&rJc^  to  the  sheriff  of 
the  county  of  greeting :  We  command  you,  that  you 

have  the  body  of  M  N  detained  in  our  prison  under  your  cus- 
tody, as  it  is  said,  under  safe  and  secure  conduct,  llefore  the 
justices  of  the  supreme  court,  or  someone  of  them,  at  a  circuit 
court,  to  be  held  at  the  ,  in  ,  in  and  for  the  county  of 

,  on  the         day  of  ,  187    ,  at      o'clock  in  the 

noon,  to  testify  and  give  evidence  in  a  certain  cause  now  pending 
'in  the  supreme  court,  then  and  there  to  be  tried  between  , 

plaintiff  ,  and  ,  defendant  ,  on  the  part  of  the  ,  and 

immediately  after  the  said  M  N  shall  then  and  there  have  given 
his  testimony  in  the  said  action,  that  you  return  him  to  our  said 
prison  under  safe  and  secure  conduct  and  have  you  then  and 
there  this  writ. 

Witness^  ,  Esq.,  one  of  the  justices  of  our  supreme 

court,  the      day  of         ,  one  thousand  eight  hundred  ana 

,  Attorney.  ,  Cleric. 

Section  4.  How  served.  The  writ  can  only  be  served  by  an 
elector  of  some  county  within  this  State,  who  must  deliver  it  to 
the  person  to  whom  it  is  directed ;  if  he  cannot  be  found,  it  may 
be  served  by  being  left  at  the  jail  or  other  place  in  which  the 
prisoner  may  be  confined,  with  any  under  officer  or  other  person 
of  proper  age,  having  charge,  for  the  time,  of  the  prisoner.  2  R, 
S.  574,  §  80. 

Section  6.  Giving  of  bond  to  sheriff^  and  payment  of  fees.  In 
order  to  complete  the  service  of  the  writ,  the  party  at  whose 
instance  it  is  issued  is  required  to  give  a  bond  to  the  sheriff,  in 
a  penalty  double  the  amount  for  which  the  prisoner  is  detained, 
if  he  is  detained  for  a  specific  sum,  or  if  not,  then  in  the  penalty 
of  $1,000,  conditioned  that  he  will  pay  the  charges  of  carrying 
back  the  prisoner,  and  that  the  prisoner  will  not  escape  by  the 
way,  either  going  or  returning ;  and  it  is  farther  necessary, 
except  in  the  city  of  New  York  (Laws  of  1844,  ch.  316),  that  the 
officer  should  be  paid  at  the  time  of  the  service  of  the  writ,  the 
lawful  fees  for  bringing  up  such  prisoner  (2  R.  S.  674),  which  are 
$1.50  for  bringing  him  up,  12i  cents  per  mile  (to  be  computed  for 
both  going  and  returning),  for  traveling.  Utica  Bank  v.  Kibhe^ 
7  Cow.  424 ;  Clapp  v.  Van  Epps^  3  Wend*  430.    And  one  dollar 
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per  day,  with  necessary  expenses,  for  attending  in  court  with 
him.    2  E.  S.  646. 

No  fees  need  be  paid  where  the  writ  is  sued  out  by  the  attorney- 
general  or  by  any  district  attorney.  2  R.  S.  674,  §  79.  Upon 
the  service  of  the  writ  as  above  described,  it  must  be  obeyed  by 
the  officer  having  the  custody  of  the  prisoner,  whether  it  bo 
directed  to  him  or  not.    2  R.  S.  675,  §  82. 
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Denial  of  conclusions  of  law  inadmissible 418 
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New  matter,  how  pleaded  as  a  defense .* . . .     430 
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Defective  answer,  how  regarded 432,  518 
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(See  Supphmenidl  pleadings.) 
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injunction 120 
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Lies  from  order  directing  judgment  on  frivolous  pleading 496 

Lies  from  an  order  directing  a  discovery 551 
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Ordep  {[greeting  paymeif^  pf  money  admitted  due  is  appealable 271,  595 
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Does  not  apply  to  actions  in  nature  of  torts , * 132 
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Not  ordered  in  actions  on  torts 348 

Application  for  order • 349 

When^  to  whom^  and  how  applied  for 349 

The  order  for 349 

Form  of  order  for 349 

ElTect  of  order  for 350 

Form  of 350 

Contents  of 350 

Amending 351 

Prooeedinos  on  neglect  to  serve 351 

On  neglect  of  plaintilT  to  serve. . . : 351 

Total  neglect  to  serve 351 

Service  of,  insufficient 351 

Neglect  of  defendant  to  serve 351 

Objections  to 352 

Effect  of 352 

Relation  of  bill  to  pleadings 352 

Variance  between  proof  and  bill 352 

BOND: 

Of  receiver  may  be  taken  in  lieu  of  sureties 238 

Rights  acquired  by  receiver  on  filing 247 
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BOND  —  Continued.  pa«. 

To  sheriff  in  ne  exeat 281 

Of  indemnity  necessaiy  in  action  on  lost  note 651 

Given  to  sheriff  on  writ  of  fuibeas  corpus  ad  test\ficandttm 731 

BOOKS: 

Discovery  and  inspection  of,  when  ordered 526 

Discovered  must  contain  evidence  relating  to  the  merits 530 

What  books  may  be  discovered 535 

Bequest  to  inspect 539 

Seizing  up  parts  of,  prior  to  inspection 548 

Of  reports,  evidence  of  common-law  of  other  States 639 

Production  of,  under  subpoena  duces  tecum 726 

BREACH  OF  PROMISE : 

Attachment  cannot  issue  in  action  for 132 

BRIDGES: 

When  legislative  authority  to  build  necessary 39 

When  bridges  across  navigable  water  may  be  restrained  as  a  nuisance. . . .  39 

Construction  of  grants  respecting 39,  65 

Toll  bridges,  and  rights  respecting 38,  39 

Free  bridges,  and  rights  respecting 39,  66 

CANALS: 

Contracts  by  canal  companies,  how  enforced 39 

Supply  of  water  for,  how  protected 39 

CANCELLATION : 

Of  contracts  by  receivers  of  corporations 256 

CAPTION : 

Of  complaint 369,  373 

Name  of  court,  county  and  parties  must  bo  specified  in  complaint 369 

Capacity  in  which  plaintiff  sues  should  be  indicated  by 373 

CAUSE  OF  ACTION  (See  Pleadings)  : 

Definition  of 353 

What  constitutes  a  single 353,  451 

When  indivisible 355 

When  divisible 356 

Dividing,  by  consent 366 

Dividing,  by  assignment 356 

Election  between  several  causes  of  action 356 

Waiving  contract  and  suing  in  tort 357 

Waiving  tort  and  suing  on  contract 359 

Joinder  of 361 

What  causes  of  action  may  be  joined 361 

(See  Joinder.) 

CERTIFICATE : 

Of  property  of  debtor  held  by  third  person  to  be  given  sheriff  in  attachment^  170 

Contents  of  certificate 170 

Party  refusing  to  furnish  may  be  examined  on  oath 170 

Sheriff  must  show  warrant  on  demanding 170 

The  giving  of  a  false  certificate  deemed  a  refusal  to  furnish 171 
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CERTIFICATE  —  Contintted.  page, 

Of  protest  when  admissible  in  evidence , .  • .  647 

Of  examination  of  witness  before  trial 667 

CHANCERY  : 

Fonn  of  bill  in 290 

Old  rules  of  pleading  in,  how  far  absolute 290 

CHECK: 

When  transfer  of,  may  be  restrained ....'. 29 

CHOSE  IN  ACTION: 

May  be  attached 162 

How  attached 162 

CLAIM  OF  PROPERTY  IN  THIRD  PERSON : 

How  determined  on  attachment 172 

Proceedings  if  claim  well  founded 172 

Proceedings  if  claim  not  well  founded 172 

Proceedings  on  claim  of  interest  in  vessel  attached 172-174 

COMMISSION  TO  TAKE  TESTIMONY : 
In  what  eases  a  commission  to  take  testimony  ont  of  the  State  will  issne^  681 

Chancery  practice  of  examining  resident  witnesses  on  commission,  obsolete,  681 

Material  witness  residing  out  of  the  State  may  be  examined  under 681 

Party  may  be  examined  under 681 

May  issue  to  examine  resident  when  absent  from  the  State 681 

Will  not  issue  in  supplementary  proceedings 682 

May  issue  where  an  interlocutory  judgment  has  been  obtained 682 

When  letters  rogatory  should  be  applied  for 682 

PrOCEEDINOS  to  obtain  order  for  a  C01CMI8SI0M 682 

When  application  should  be  made 682 

Application  for,  should  not  be  made  before  issue,  except  on  defiiult 682 

Will  generally  be  denied  if  application  is  unduly  delayed 682 

What  is  deemed  a  reasonable  time  in  which  to  apply  for 682 

The  issuing  of  a  commission  a  matter  of  discretion 683 

When  calculated  to  create  injury,  terms  will  be  imposed 683 

When  denied : 683 

;    To  what  court  or  officer  an  application  should  bo  made  for 6^ 

When  a  county  judge  may  issue 683 

In  what  county  to  apply  for  a  commission 683 

On  what  papers  to  api^y ^.  683 

Contents  of  an  affidavit  to  obtain  commission 683 

Affidavit  of  merits  necessary  when  a  stay  of  proceedings  is  demanded. . . .  684 

Who  may  make  the  affidavit 684 

Notice  of  motion  for  a  commission 685 

Application  to  court  must  be  on  eight  days*  notice 685 

Application  to  judge  at  chambers  requires  ten  days*  notice 685 

Commisjioners  should  be  specified  in  the  notice  of  motion 685 

After  notice  of  trial,  the  notice  should  contain  a  stipulation  for  the  pay- 
ment of  costs 685 

Stay  of  proceedings  on  application  for  a  commission 686 

Commission  does  not  of  itself  stay  proceedings 686 

Stay  refused  where  application  unreasonably  delayed 686 
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COMMISSION  TO  TAKE  TESTIMONY—  Continued.  pioi. 
Opposing  motion  fob  ▲  commission 687 

Grounds  for  opposinj^  motion 687 

Delay,  want  of  due  noticei  or  other  irregularities,  a  ground  for  opposing. .  687 

Expense  of  commission  a  ground  for  opposing 687 

Stipulation  to  admit  facts  expected  to  be  proved 687 

Objections  to  commissioners,  how  raised 638 

The  order  for  a  commission 688 

When  terms  will  be  imposed  on  granting 688 

Form  and  contents  of  the  order 688 

Service  and  filing  of  the  order 689 

Form  of  the  commission 68D 

Commission  must  be  sealed 689 

Must  contain  the  names  of  the  witnesses .^689 

Interrogatories,  how  and  when  settled 694 

General  form  of  interrogatories 694 

Interrogatories  must  be  drawn  by  party  obtaining  commission 694 

Importance  of  care  in  framing  interrogatories 695 

Cross-interrogatories 695 

Mode  of  settlement  of  interrogatories 695 

Either  party  may  except  to  interrogatories 696 

Interrogatory  cannot  be  rejected  because  leading 696 

Copies  of  documents  to  be  identified  may  be  annexed 696 

Allowance  of  interrogatories  must  be  indorsed  on  them 696 

Directions  as  to  tlie  mode  of  retnming  commission 696 

Stipulations  as  to  mode  of  returning  commission : 697 

Commission,  how  executed 697 

Attendance  of  witnesses^  how  procured 697 

Statutory  directions  must  be  strictly  followed 698 

Mode  of  administering  the  oath  to  a  witness 698 

Mode  of  conducting  the  examination 698 

Effect  of  failure  to  answer  interrogatories 699 

Form^  contents  and  subscription  of  deposition 699 

Examination  must  be  subscribed  and  certified 699 

Deposition  must  be  in  English 699 

Exhibits  must  be  annexed,  subscribed  and  certified 699 

Commission,  how  returned 700 

Form  and  contents  of  the  return 700 

Betum  may  be  indorsed  upon  or  attached  to  commission 700 

Return  must  show  that  the  statute  has  been  strictly  followed 700 

Return  will  be  liberally  construed 700 

Return,  how  made 701 

Beturn  by  mail 702 

Betum  by  messenger 702 

Affidavit  of  messenger  generally  required 703 

Filing  of  return  commission^  deposition  and  exhibits 703 

Parties  may  inspect  commission  at  all  times 703 

Depositions  must  be  filed  before  read  in  evidence 703 

Proceedinos  where  return  is  unreasonably  delated 703 

Motion  to  dismiss  complaint  for  want  of  progress 703 
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Motion  to  prooeed  to  trial  notwitlistandiiig  tlie  commissioii 704 

Suppression  of  depositiok 704 

In  what  eases  a  deposition  may  be  saQpressed 704 

Irregularities  in  the  grantiDg  execution  or  return  of  a  commission  a 

ground  for  suppressing  deposition . . . . « 704 

When  motion  to  suppress  must  be  made  at  chambers 705 

When  omissions  in  the  deposition  will  be  a  ground  for  its  suppression 705 

Motion  to  suppress  deposition^  how  made 705 

Order  suppressing  deposition 706 

Correction  of  errors  in  the  execution  or  the  cokmission 706 

When  a  eommission  will  be  sent  back  for  correction 706 

Putting  DEPOsmoN  in  evidence 707 

Deposition  used  as  evidence  when  party  examined  is  within  the  State  at 
time  of  trial '. 707 

What  objections  to  a  deposition  may  be  taken  on  the  trial 707 

Stipulation  as  to  specific  objections  waives  all  others 708 

Rules  as  to  personal  examination  of  witnesses  applied  to  depositions 708 

Second  commission 708 

When  a  second  commission  will  be  ordered 708 

Power  to  grant  second  commission  discretionary 708 

Newly  discovered  evidence,  fraud  or  mistake,  grounds  for  ordering  second 
commission 708 

COMMITTEES : 

Complaints  by  or  against 376 

COMMON  LAW : 

Common  law  of  other  States,  how  proved 639 

Changes  in  common-law  rules  of  evidence  by  the  Code 655 

COMMON  CARRIER: 

Attachment  will  not  issue  in  action  against  common  carrier  for  negligent 
loss  of  goods 132 

COMPENSATION : 

Of  receivers 266 

Trustee  acting  as  receiver  entitled  to  no 225 

Party  to  action  acting  as  receiver  entitled  to  no 224 

Mortgagee  cannot  receive  compensation  as  receiver  of  rents  and  profits  of 
mortgaged  premises 225 

COMPETENCY : 

Of  witnesses 655 

How  far  the  Code  has  changed  the  old  rules  as  to 655 

Party  in  interest,  a  competent  witness 655 

Party  to  action,  a  competent  witness i  655 

Husband  and  wife  competent  witnesses  for  or  against  each  other 656 

Convicted  felon  not  a  competent  witness  until  pardoned 657 

How  far  a  pardon  restores 657 

Persons  of  unsound  mind  incompetent  witnesses 657 

How  far  infancy  affects  the  competency  of  a  witness 658 

How  &r  professional  employment  affects 658,  659 
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COMPETENCY  —  CanUnued,  paoi. 

Objections  to  competency  of  witness 670,  673,  708 

Objections  to  competency  of  evidence 6C7 

COMPLAINT  (See  Pleadings) : 

General  rules  as  to  complaint • 369 

What  a  complaint  most  contain 300 

Caption  of 369 

Name  of  court  must  be  specified  in 369 

Name  of  county  must  be  specified 370 

Name  of  parties  must  be  correctly  given 370 

Agrreement  of^  witit  siunmonB : 371 

As  to  venue 371 

As  to  parties 371 

Ab  to  the  nature  of  the  action 372 

Complaint  by  or  against  persons  in  a  speoull  character 373 

Caption 373 

ATorments  of  special  capacity 373 

By  or  against  executors  or  administrators ^ 374 

By  or  against  receivers 375 

By  or  against  guardians 375 

By  or  against  committees 376 

By  or  against  corporations 376 

By  or  against  associations 377 

By  or  against*  public  officers 377 

Complaints  on  contracts ^ 378 

Contracts^  how  pleaded 378 

On  express  contracts 378 

On  implied  contracts 379 

Consideration^  wlien  and  liow  pleaded 379 

When  consideration  must  be  pleaded 379 

When  consideration  need  not  be  pleaded 379 

Executed  consideration  must  be  pleaded 380 

Mutual  promises,  how  pleaded 380 

Demand^  when  and  how  pleaded  in 381 

When  demand  must  be  alleged 381 

Demand,  how  pleaded 382 

Performance  of  conditions^  when  and  how  alleged ?.  383 

Performance  of  conditions  precedent 383 

Performance  of  conditions  concurrent 384 

Notice^  when  and  how  pleaded  in 385 

When  notice  should  be  pleaded 385 

How  notice  should  be  pleaded 385 

Breach  of  contract^  how  pleaded 385 

'Damages^  how  pleaded 387 

Special  damages,  when  and  how  pleaded 387 

Complaints  upon  wrongs 388 

AvermOnts  showing  plaintiflT 's  right  of  action 388 

Wrongful  act^  how  pleaded    389 

Allegation  of  duty 390 

t        Allegations  of  demand 390 
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COMPLAINT—  C(miinued,  pagk. 

Allegations  of  knowledge 392 

When  allegation  of  knowledge  necessary  in 392 

How  knowledge  should  be  alleged 395 

Wrongful  intent^  when  and  how  pleaded 396 

When  complaint  must  allege  wrongful  intent 396 

How  wrongful  intent  should  be  alleged  in 397 

Special  damages 397 

When  complaint  must  show  special  damage 397 

How  special  damage  should  be  pleaded 399 

Demand  or  rbuef 400 

Cliaracter  of  relief  demanded 400 

Must  demand  final  relief  only 400 

May  demand  both  legal  and  equitable  relief 401 

Must  not  contain  inconsistent  demands 401 

Need  not  demand  costs 402 

;   Form  of  demand  of  relief 402 

Demand  of  both  general  and  specific  relief  improper • 402 

Demurrer  to 446 

(See  Demurrer^ 

Supplemental  complaint 467 

(See  Supplemental  Pleadings.) 

Cross  complaint 474 

(See  Cross  Pleadings.) 
Dismissal  of,  for  want  of  service 511 

Bemedy  of  defendant  against  non-seryice  of 511 

When  defendant  may  have  dismissal  of  complaint  for  non*service 511 

Waiver  of  remedy  by  defendant 512 

Proceedings  to  obtain  order  of  dismissal  of 513 

Who  may  move  for  a  dismissal  of,  for  non-service 513 

Where  motion  for  dismissal  should  be  made 513 

Notice  of  motion  to  dismiss 513 

Form  and  contents  of  papers  on  which  to  move  for  dismissal 514 

Proceedings  on  motion  to  dismiss. . -. 515 

Order  of  dismissal  and  proceedings  thereunder 515 

Form,  contents  and  entry  of  order  of  dismissal 515 

Effect  of  order  dismissing  complaint 515,  519 

Dismissal  of,  dissolves  injunction 121 

Allowing  service  of  complaint  on  terms 515 

Insertion  of  costs  in  order 515 

Judgment  of  dismissal 516 

Restoring  the  complaint 517 

Proceedings  necessary  to  restore 517 

Dismissal  of^  for  want  of  progress  in  the  action 607 

General  authority  for  dismissal  of 607 

Proceedings  for  dismissal  a  substitute  for  judgment,  as  in  cose  of  nonsuit,  608 
Unreasonable  neglect  to  proceed  in  the  action,  a  ground  for  dismissing. . . .  607 

What  is  an  unreasonable  neglect  to  proceed 608 

What  is  an  excusable  neglect  to  proceed 611 

PBOOBEomas  to  obtain  order  of  dismissal 613 
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COMPLAINT  —  Continued,  paox. 

Motion  to  dismiss^  how  opposed 615 

Form  and  contents  of  order  dismissing 617 

Effect  of  dlsmisMl  of 617 

Jadgmenty  how  entered  on  order 618 

Wairer  of  right  to  dlBmiss 618 

(See  DismiuaL) 

Amendment  of , . .  501 

Amendments  as  of  conrse 501 

When  complaint  can  be  amended  as  of  course,  without  costs 501 

When  party  amending  musl  pay  costs 501 

Limit  of  time  to  amend 502 

General  rule  as  to  time  to  amend 502 

Time  where  pleading  is  served  by  mail 502 

Where  there  has  been  an  extension  of  time 502 

Bnt  one  amendment  as  of  course 503 

Nature  and  extent  of  amendments  of 504 

Effect  of  amendment  on  prerious  proceedings 505 

Amendment  of,  does  not  dissolve  injunction 121 

Improper  amendments  of 505 

Remedy  against  improper  amendments 505 

Amendment  of^  by  leave  of  court 506 

Power  of  court  to  amend 506 

Amendments  as  to  practice 507 

Amendment  of  mistakes 507 

Insertion  of  material  allegations  in 508 

'    Service  of  amended  complaint 508 

Service,  when  necessary 508 

Time  in  which  to  serve  amended  complaint 508 

;  Eflfect  of  service  of. 509 

DlSREOABDINQ  COMPLAINT 497 

When  service  is  a  nullity .........". 497 

When  not  properly  folioed 497 

When  not  properly  subscribed  or  verified 497 

When  improperly  amended 497 

Return  of  disregarded  complaint 498 

As  AN  AFFIDAVIT 82 

When  complaint  may  be  treated  as  an  affldarit 82,  276 

On  application  for  injunction 82 

On  application  for  writ  of  ne  exeat 276 

Necessary  to  allowance  of  injunction 81 

CONCISENESS  : 

In  pleading  under  the  Code 320 

Facts  should  be  concisely  stated  in  pleading 320 

Effect  of  want  of,  in  pleading 320 

Facts  to  be  but  once  stated 320 

Remedy  against  want  of,  in  pleading 320 

CONCLUSIONS  OF  LAW : 

What  are 307 
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CONCLUSIONS  OP  LAW—  CorOinued.  paob. 

Should  not  be  pleaded 307,  308 

Disregarded  hj  the  court  in  granting  relief • 306 

Examples  of 307 

May  be  stricken  out  of  a  pleading  when  pleaded  with  facts 308^ 

Not  the  subject  of  an  issue. 418 

Unsupported  by  facts,  may  be  denied 418 

CONDITIONS  : 

Performaiice  of,  w3ien  and  how  alleged 383 

Performance  of  conditions  precedent 383 

Performance  of  conditions  concurrent 384 

CONDITIONAL  EXAMINATION: 

In  what  eases  a  witness  may  be  examined  conditionally 660 

When  personal  attendance  of  the  witness  cannot  be  had  at  the  trial 660 

Departing,  sick  or  infirm  witnesses  may  be  examined  conditionally 660 

Residence  of  witness  does  not  affect  right  of  party  to 660 

At  what  stage  of  the  action  a  witness  may  be  examined 660 

Action  must  be  commenced  before 660 

May  be  had  before  issue  joined 660 

At  what  time  allowed  where  witness  is  a  party 660 

Proceedings  to  obtain  order  for 661 

Who  naay  order 661 

Order  for,  may  be  granted  ex  parte 661 

Contents  of  affidavit  on  application  for 661 

When  affidavit  of  merits  is  advisable 661 

Contents  of  affidavit  where  party  is  to  be  examined 661 

The  order^  and  proceedings  to  enforce  it 663 

Contents  of  absolute  order  for  examination  before  a  judge 663 

Service  of  the  order  uppn  the  adverse  attorney 663 

Attendance  of  party  for  examination  compelled  by  summons 663 

Service  of  notice  on  adverse  attorney  essential  to  bring  party  into  contempt,  663 

Order  to  show  cause  why  witness  should  not  be  examined  before  a  referee,  663 

Referee  may  conduct  examination  in  same  manner  as  a  judge 664 

Adverse  party  may  show  cause  against  the  order,  how 664 

Judge  may  compel  attendance  of  witness  by  summons 664  . 

When  warrant  will  issue  to  compel  attendance  of  witness 664 

How,  when  and  where  the  summons  must  be  served 665 

Fees  of  witness  must  be  paid 665 

Service  of  summons  in  another  State  void 665 

Proceedings  on  examination 666 

Examination,  how  conducted 666 

Objections  to  competency  of  evidence  must  be  raised  on  the  examination . .  667 

Examination  before  referee 667 

Referee  may  ask  questions  of  witness 667 

Deposition  must  be  read  to  and  subscribed  by  witness 667 

Deposition  must  be  citified  by  officer  and  filed 667 

Witness  refusing  to  answer  may  be  committed  for  contempt. 668 

Proceedings  on  trial 668 

Putting  deposition  in  evidence r  •  •  •  ? r  •  m  t  • :  -  •  t  •  r  t  ?  •  1 1 668 
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CONDITIONAL  EXAMINATION—  CanUnued.  page. 

Deposition  has  same  effect  as  oral  evidence 668 

Deposition  not  invalidated  by  death  of  one  of  plaintiffs G68 

Deposition  admissible  after  amendment  of  pleadings 668 

Proof  of  absence  of  witness  necessary 669 

Diligence  in  attempting  to  obtain  attendance  of  witness  at  the  trial  must 

be  shown ', 669 

Deposition  cannot  be  read  on  new  trial  without  proof  of  inability  of  wit- 
ness to  attend 670 

What  is  sufficient  proof  of  inability  to  attend 670 

Objections  to  competency  or  credibility  of  witness  may  be  made  on  trial. .  .670 

Objections  to  relevancy  may  be  raised  on  trial 670 

Preliminaries  to  impeachment  of  witness 670 

Reading  of  deposition,  how  prevented 671 

SnppresBion  of  depasition  before  trial 671 

CONFIDENTIAL  COMMUNICATIONS : 

When,  and  when  not  the  subject  of  discovery 536 

Attorney  may  be  restrained  from  revealing 58 

Between  husband  and  wife  privileged 656 

Between  attorney  and  client  privileged 658 

Confessions  made  to  a  minister  of  the  gospel  privileged 659 

Information  acquired  by  physician,  professionally,  privileged 659 

CONSENT : 

To  change  of  place  of  trial 628 

CONSIDERATION : 

When  and  how  pleaded 379 

When  consideration  must  be  pleaded 379 

When  unnecessary  to  plead 379 

Executed  consideration  must  be  pleaded 380 

Pleading  mutual  promises , 380 

CONSISTENCY : 

A  requisite  of  pleading 322 

Allegations  of  a  pleading  should  be  consistent  with  each  other. 322 

In  form  of  pleadings,  not  essential 323 

Joinder  of  legal  and  equitable  actions  not  a  violation  of  the  rule  requiring,  323 

Of  subject-matter,  essential  in  pleading 323 

How  far  required  in  matters  of  defense ...  323 

Test  of  inconsistent  defenses 324 

CONSOLIDATION : 

Of  actions  between  the  same  parties 555 

When  aetions  may  be  consolidated 555 

Legal  actions  only  may  be  consolidated 555 

Issues  in  actions  consolidated  must  be  identical 556 

Actions  need  not  arise  out  of  same  transaction 556 

Causes  of  action  must  be  such  as  may  be  joined 556 

When  actions  may  not  bo  consolidated 556 

Not  allowed  when  liable  to  delay  and  embarrass  the  trial 556 

The  granting  of  an  order  for,  discretionary 557 

Actions  upon  wrongs  may  be  consolidated 557 
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CX)NSOLn)ATION  —  ConHnued.  page. 

When  ordered  in  actions  for  libel 657 

Separate  actions  on  several  policies  of  insurance  cannot  be  consolidated. . .  657 
No  appeal  lies  from  order  granting  or  withholding 657 

PFeliminariefl  to  application  for  order  of 658 

Request  for  consolidation  should  be  made  before  applying  for  order. 558 

Plaintiff  should  tender  costs  in  all  actions  but  one 558 

Proeeedingg  to  procure  order 658 

'^       Who  may  moYO  to  consolidate 658 

When  to  move  to  consolidate 658 

Where  to  move  to  consolidate 658 

Notice  of  motion  for 559 

What  must  appear  by  affidavit  on  motion  for 659 

Form  and  contents  of  order  for 660 

Proceedings  on  order  for 661 

Or  ACTIONS  AGAINST  DIFFERENT   PABTIE8 561 

When  actions  against  dilferent  parties  may  be  consolidated 661 

Plaintiff  may  consolidate  actions  against  joint  and  several  debtors 561 

Application  to  court  for  order  of,  not  strictly  necessary 662 

Consolidation  in  special  cases 662 

Proceeding  practically  obsolete 662 

CJONSTRUCTION  (See  Pleadings) : 

Of  pleadings. , 331 

Pleadings  to  be  taken  together 331 

Entire  allegations  of  a  pleading  to  be  considered 331 

The  summons  and  demand  for  relief  as  aids  to 331 

Facts  as  stated  mnst  control.  ^ 331 

Each  canse  of  action  or  defense  to  be  separately  considered  as  a  distinct 

pleading 332 

EflTect  of  admissions  in  pleadings 332 

Pleadings  mast  be  liberally  construed 333 

Provisions  of  the  Code  relating  to 333 

Construction  of  words 333 

On  demurrer 333 

On  the  trial 334 

Ambiguity  in  pleading 334 

CONTEMPT : 

Disobedience  of  injunction,  when 108,  112 

Punishment  of,  in  violating  injunction 112,  120 

Different  kinds  of 112 

Order  adjudging  party  in  contempt  appealable 113 

Order  directing  delivery  of  property  to  receiver  may  be  enforced  by  pro- 
cess for 240 

Bringing  action  against  receiver  is 249 

Refusal  to  obey  order  to  deposit  money  in  court  is. 269,  699 

Order  for  payment  of  admitted  demand  may  be  enforced  by  process  for. . .  271 

Disregard  of  order  directing  a  discovery  not  punishable  by  process  of 649 

Disregard  of  subpoena  may  be  punished  as ^ .,..,... . 722 
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CX)NTRACTS:  paml 

In  respect  to  water  rights  enforced  by  injunction 28 

By  canal  companies  enforced  by  injunction 39 

By  municipal  corporations  not  subject  to  injunction 72 

Tending  to  preserve  public  healUi  not  subject  to  equitable  interference ....  73 

Illegal  contracts  not  enforced  by  injunction 75 

Cancellation  of,  by  receivers  of  corporations 256 

Waiving  contract,  and  suing  in  tort 357 

Waiving  tort  and  suing  on  contract 359 

Complaints  on 378 

How  pleaded 378 

Pleading  express  contract 378 

Pleading  implied  contract 379 

Breach  of,  how  pleaded 385 

CONVERSION  : 

In  action  for  conversion  of  property,  attachment  may  issue 131 

Demand  need  not  be  alleged  in  action  for ' 392 

In  action  for,  bill  of  particulars  may  be  ordered 348 

CONVICTS : 

Security  for  costs  required  in  action  by 568 

Persons  convicted  of  a  felony  disqualified  as  witnesses ^ 657 

COPIES: 

Making  copies  of  pleadings 302 

Importance  of  correct  copies  of  pleadings 302 

Defect  in  copy  pleading  not  cured  by  original 302 

Setting  out  copies  of  instruments  for  payment  of  money 327 

When  inspection  of  copies  will  be  ordered  in&tead  of  discovery  of  originals,  547 

Proof  of  records  by  sworn  copies 654 

COPY  OP  ACCOUNTS  (See  Pleadings) : 

Demand  of  account 345,  410 

Demand)  how  made 345 

]>emand^  wben  made. 345 

EflTeet  of  demand 345 

Form  of  account 345 

Contents  of 345 

Verification  of 346 

Procuring  further  account ^ 346 

When  finrther  aeeonnt  is  obtainable 346 

Proceedings  to  obtain  order  for 346 

When  application  may  be  made 346 

Papers  on  which  to  apply 346 

Form  and  contents  of  the  order 346 

Effect  or 346 

Neolect  to  serve 347 

EflTeet  of  neglect  to  serre 347 

Proceedings  to  exclade  eridence , 347 

COPYRIGHTS': 

Federal  courts  have  exclusive  jurisdiction  of 51,    69 

Infringement  o^  how  restrained 61 
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COPYRIGHTS  —  ConHnved,                                                                          paob. 
Infringement  o^  cannot  be  restrained  hj  courts  of  this  State 69 

CORPORATIONS : 

Usurpation  of  corporate  rights  may  be  restruncd 55 

Injunction  may  issue  before  answer 56 

Jurisdiction  of  supreme  court  over  officers  of 56 

On  whose  application  court  may  assume  control  over 56 

Officers  of  moneyed  corporations  restrained,  when 56 

Municipal,  restrained,  when 56,    72 

Alienation  of  corporate  property  restrained,  when 56 

Payments  of  dividends  by,  may  be  enjoined,  when 56 

Holding  of  corporate  elections  cannot  be  restrained 72 

Who  may  grant  injunctions  against 95 

Notice  of  application  for  injunction  against 96 

Security  required  on  injunction  against 96 

When  corporations  may  disregard  injunction 109 

When  attachment  may  issue  against  foreign 131 

Attachment  will  not  issue  against  domestic 141 

Receiver  may  be  appointed  when  corporation  dissolved,  insolvent^,  or  in 

danger  of  insolvency 203 

Receiver  %iay  be  appointed  when  corporation  has  forfeited  its  corporate 

rights 203 

In  what  cases  receiver  of  appointed :,. 211 

Powers  and  duties  of  receivers  of 254 

Verification  of  pleading  by  officer  of 342 

Complaints  by  or  against 376 

Fact  of  incorporation,  how  proved 641,  647 

COSTS: 

In  action  in  which  attachment  has  issued. 200 

Additional  allowance  to  plaintiff 200 

Further  allowance,  when  granted 200 

When  attachment  set  aside,  no  extra  allowance  can  be  f^iven 201 

Need  not  be  demanded  in  pleading 402 

When  imposed  on  amendment  of  pleading 501 

.  Must  be  inserted  in  order  dismissing  complaint 515 

Offer  of,  before  applying  to  consohdate  actions. 558 

Liability  of  attorney  for 570 

Where  tender  has  been  made  and  accepted 585 

Where  tender  has  been  made  and  not  accepted 586 

On  discontinuance 600-607 

COUNTER-CLAIM  (See  PkadingB): 

What  is  a 427 

Created  by  the  Code. 427 

Embraces  both  set-off  and  recoupment 427 

Office  of 427 

EssenUals  of 428 

In  actions  on  contract 429 

In  all  actions 430 

How  pleaded 431 
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COUNTEE-CLAIM—  Continued,  faok. 

Test  of  sufficiency  of 431 

Form  of  pleading 431 

Is  in  effect  a  complaint  in  a  cross-action 431 

Rules  as  to  statement  of  facts  in  complaint  apply  to 431 

Each  counter-claim  or  defense  must  be  separately  pleaded 2dD 

Beply  to 440 

What  may  be  inserted  in  an  answer  as 440 

May  be  pleaded  in  reply 442 

Motion  for  judgment  on,  on  failure  to  reply 444,  520 

Admission  o^  by  plaintiff)  and  judgment  for  excess  of  his  claim 519 

Effect  of,  on  a  discontinuance 60O 

COUNTS: 

Former  rules  of  pleading  by 288 

Old  practice  of  pleading  by,  abolished 320 

COUNTY  JUDGE: 

When  he  may  grant  attachment 144 

Cannot  grant  orders  on  notice 144 

COVENANTS: 

Breach  of,  not  restrained,  where  liquidated  damages  giren 16,  62,  70 

Breach  of  negative  covenants  may  be  restrained .* 16 

Breach  of  affirmative  covenants  cannot  be  restrained 16,  63 

When  injunction  will  not  issue  to  enforce  performance  of 63 

In  restraint  of  trade,  generally  void 70 

Not  to  exercise  trade  within  limited  time 70 

CREDITORS' SUITS: 

How  far  statutes  respecting,  have  been  affected  by.  the  Code 49,  216 

When  an  injunction  may  issue  in 50 

Receiver  appointed  as  of  course  in 216 

When  injunction  has  been  obtained  in,  receiver  most  be  appointed 216 

CRIMINAL  PROCEEDINGS: 

Cannot  be  stayed  by  injunction 68 

OROSS-PLEADINQS  (See  Pleadings): 

Under  former  practice 474 

Under  the  Code 475 

DAMAGES : 

Injunction  will  not  issue  where  full  compensation  may  be  had  in 6 

Arising  from  issuing  injunction,  how  ascertained 94,    98 

Arising  from  injunction,  when  assessed 122 

Reference  to  assess  damages  on  injunction 123 

What  damages  may  be  allowed  on  vacating  injunction 124 

Payment  of  damages  resulting  from  injunction,  how  enforced 125 

How  pleadod 387 

Special  damages^  when  pleaded 387,  397 

Special  damage,  how  pleaded 399 

Special  damage  not  alleged  cannot  be  recovered 388 

Not  a  subject  of  denial 418 

Offer  to  liquidate 688 


IND^K.  759 

DATE: 

Not  essential  to  validity  of  complaint 301 

DECEIT: 

Allegations  of  knowledge  in  action  for 395 

Allegations  of  wrongful  intent  in  action  for 396,  397 

DEGREES  (See  Ihndmee) : 

Of  courts  of  this  State,  how  proved 641 

Of  courts  of  other  States,  how  proved 643 

Of  foreign  courts,  how  proved 644 

DEEDS : 

Mode  of  proving 648 

Certified  transcript  of  record  of,  valid  evidence 648 

Proof  of  execution  when  not  acknowledged  and  certified 648 

Of  sheriff,  how  proved 648 

Ancient  deeds,  how  proved 649 

Lost  deed  may  be  proved  by  parol 650 

Executed  under  a  power,  how  proved 649 

DEFAULT : 

Election  between  defense  and 404 

When  advisable 404 

Should  be  Seldom  allowed 405 

What  constitutes  a  failure  to  answer ' 432 

Effect  of  failure  to  answer 433 

Commission  to  take  testimony  out  of  the  State  may  issue  on 681 

DEFINITIONS : 

Of  injunctions  generally 1 

Of  preliminary,  provisional,  temporary  and  interlocutory  injunctions. . .  .1,  2 

Of  final  or  perpetual  injunctions 2 

Of  prohibitory  injunctions 2 

Of  mandatory  injunctions 2 

Of  a  prohibition 1 

Of  a  nuisauce 19 

Of  hoaseholder 160 

Of  personal  property 162 

Of  insolvency 208 

Of  pleadings 285 

Of  facts 300 

Of  cause  of  action 353 

Of  a  demurrer 445 

Of  action,  as  used  in  section  144  of  Code '. 448 

Of  felony 667 

DEMAND: 

Of  accoitkt 345 

(See  Copy  aeeaunt) 
When  and  how  pleaded 381 

When  demand  must  be  alleged  in  actions  on  contract 381 

How  pleaded 382 

When  demand  must  be  alleged  in  action  in  tort 390 

When  unnecessarily  averred,  not  the  subject  of  denial 416 
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DWilAND'— Continued. 

Of  RELIEF 400 

Cbaracter  of  relief  demanded 400 

Form  of  demand  of  relief 402 

Demurrer  will  not  lie  to  demand  of  relief 453 

Of  change  of  place  of  trial G28 

DEMURRER  (See  Pleadings) : 

Nature  and  office  of 445 

Changes  in,  under  the  Code 445 

Definition  of 445 

Effect  of|  as  an  admission  of  facts 445 

To  COMPLAINT 446 

When  demurrer  to  complaint  will  lie 446 

Will  lie  only  in  cases  specified  in  section  144  of  the  Code 446 

Defect  must  appear  on  the  face  of  the  complaint  to  authorize 446 

Defect  must  extend  to  an  entire  cause  of  action 446 

For  want  of  Jarisdiction 447 

When  the  court  has  no  jurisdiction  of  the  person 447 

When  the  court  has  no  jurisdiction  of  the  subject  of  the  action 447 

Where  plaintiff  has  no  legal  capacity  to  sne 448 

Where  another  action  is  pending 448 

For  defect  of  parties 449 

For  misjoinder  of  actions 450 

For  ingnffidency  of  complaint 452 

Form  of  demurrer 453 

Must  specify  grounds  of  objection 454,  497 

Specific  statement  of  objection,  limits  ground  of 454 

Must  specify  cause  of  action,  when  not  taken  to  entire  complaint 455 

When  demurrer  will  be  construed  as  an  answer 455 

Effect  of 455 

Effect  of  allowance  of 455 

Effect  of  overruling 455 

Effect  of  an  omission  to  demur 456 

To  ANSWER 457 

When  a  demurrer  to  an  answer  will  lie 457 

Answer  must  be  insufficient  to  constitute  a  counter-claim  or  defense  to 

authorize « 457 

Pleading  defense  as  a  counter-claim  not  a  ground  of 457 

To  counter-claim,  when  proper 458 

Must  be  to  an  entire  defense 458 

Does  not  lie  to  amended  answer 459 

Form  of  demurrer  to  answer 459 

Effect  of  demurrer  to  answer 459 

When  allowed 459 

When  overruled 459 

Attacking  complaint  on  argument  of 460 

Effect  of  omission  to  demur 460 

Waiver  of  objections  to  evidence  by  omission  to  demur 460 

To  BEPLY 461 
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DEMURRER  —  Continued,  page. 

When  demnrrer  will  lie  to  reply 461 

Fvrm  of  ^emarrer  to  reply 461 

Effect  of  demurrer  to  reply 461 

Attackiogr  answer  on  argrnment 461 

Frirolons  demnrrer^  what  is 493 

Remedy  against  frivolous  demurrer 493 

Bisregai^ing  demurrer 497 

DEIHAL  (See  Pleadings) : 

As  A  DEFENSE 415 

What  may  be  denied 415 

What  may  not  be  denied 416 

Allegations  of  time,  place,  value,  etc.,  not  subjects  of 417 

Matter  in  aggravation  of  damages  not  subject  of 418 

Of  conclusions  of  law,  when  allowable 418 

How  faets  must  be  denied 419 

General 419 

SpeciBc 420 

Must  be  direct,  positive  and  explicit 420 

*  In  the  alternative  form  defective 421 

Must  be  in  the  disjunctive 421 

May  be  in  a  hypothetical  form 422 

Of  iinowledge  or  information 423 

Form  of  denial  of  knowledge  or  information 424 

ElTect  of  omission  to  deny 425 

Of  answer  in  the  replt 441 

Form  of  denials  of  the  reply 441 

DEPOSITION: 

Of  witness^  how  taken 666,  678 

Must  be  in  English 699 

Answers  of  witness  must  be  Inserted  in 667 

Technical  objections  to  taking  of,  waived  by  appearance 667 

Must  be  read  to  and  subscribed  by  witness 667,  679 

Must  be  certified  by  officer,  and  filed 667,  679,  699 

Putting  deposition  in  evidence. 668,  673,  679,  707 

Effect  of,  as  evidence 668,  680,  707 

Once  taken,  not  invalidated  by  death  of  one  of  several  plaintiffs. .' 668 

Not  affected  by  amendments  to  pleadings 668 

Objections  to 707 

Proof  necessary  before  deposition  can  be  read 669-670 

Reading  of  deposition,  how  prevented 671 

Suppression  of  deposition 671,  680,  704 

Motion  to  suppress,  how  made 705 

DEPOSIT  IN  COURT : 

When  ordered 267,  595 

Provisions  of  the  Code  in  respect  to '.  •  595 

Must  be  an  admission  of  possession  or  control 595^ 

What  interest  party  applying  for  must  have 596 

What  property  may  be  ordered  deposited 597 

Vol.  II.  —  96 
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DEPOSIT  nr  COURT  —  Continued. 

Property  mtist  be  the  subject  of  litigation 597 

Property  in  the  hands  of  executors,  etc.,  a  subject  of , 597 

Purchase-money  of  real  estate  may  be  ordered  deposited 597 

Application  for  an  order  for 2G8,  597 

Who  may  apply  for 597 

Motion  for,  where  and  how  made . . . .  .*^ 598 

Form^  eontentsy  and  serTice  of  the  order 268,  598 

Obedlenoe^  how  eompelled 269,  599 

Obedience  to  the  order  may  be  compelled  by  attachment 599 

Sheriff  may  be  required  to  carry  order  into  force 599 

Order  directing  deposit  appealable 599 

DISCHARGE: 

Of  attachment,  on  security 187 

(See  AUachmenU) 
Of'  receiver,  when  ordered 261 

Of  receiver,  when  refused 26i 

Of  writ  of  ne  exeai^  on  security , 282 

Of  writ  of  ne  exeat,  for  irregularity 283 

DISCONTmUANCE : 

Judgment  of,  on  non-service  of  complaint 516 

On  acceptance  of  tender 588 

Where  amount  of  mortgage  debt  has  been  tendered  and  refused 580 

When  plaintiff  will  be  ailowed  to  diseontinne  as  of  course 600 

Plaintiff  may  discontinue,  as  of  course,  on  payment  of  costs 600 

Plaintiff  in  equity  may  discontinue  as  of  course 600 

Effect  of  a  counter-claim  on 600 

Plaintiff  may  discontinue,  notwithstanding  counter-claim,  before  expiration 

of  time  to  reply 600 

After  expiration  of  time  to  reply,  special  leave  of  court  must  be  obtained 

before 600 

Not  allowed  where  a  new  action  on  the  counter-claim  would  be  barred  by 

the  statute  of  limitations 601 

As  a  matter  of  favor 601 

Granted  as  a  favor  after  special  verdict 601 

*  ^  After  general  verdict^  allowed  only  on  consent 601 

To  avoid  payment  of  costs .• 601 

Without  costs,  after  plea  of  infancy 601 

Where  defendant  has  not  appeared,  discontinuance  granted  without  costs^  601 

Executor  or  administrator  may  discontinue  without  costs,  when 602 

Of  former  suit  on  plea  of  pendency  of  action 602 

Where  plaintiff  has  failed  to  comply  with  the  order  of  the  court^  discon- 
tinuance refused 603 

Who  may  diseontinne 603 

Sole  plaintiff  may  discontinue 603 

Attorney  may  discontinue  under  his  general  authority 603 

One  of  several  co-plaintlffiB  cannot  discontinue,  without  the  consent  of  the 

others 603 

Public  officer  cannot  discontinue  a  suit  after  his  successor  has  taken  office,  603 
Proceedings  on  diaeontijiuance 603 
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DISCONTINUANCE  —  Continued.  paob. 

Under  old  practice 603 

Order  of  court  necessary  to  a  discontinuance 603 

Consent  of  defendant  will  not  of  itself  effect  a  discontinuance 604 

When  notice  of  application  is  necessary 604 

When  affidavits  are  necessary  on  motion 604 

Order  not  granted  during  stay  of  proceedings 606 

OrdeiP  of 606 

Form  and  contents  of  order. 606 

Entry  and  service  of  order 606 

Order  of  no  effect  until  served 606 

When  inoperative  until  costs  are  paid 606 

Proceedings  on  diseonUn nance 606 

Defendant  cannot  enter  judgment  for  costs 606 

Payment  of  costs,  how  enforced 607 

Return  of  goods  in  lepleviii,  on  [discontinuance 607 

Surrender  of  attached  property  on 607 

Effect  of  discontinnance 607 

Vacates  all  provisional  remedies  granted  in  the  action 607 

Is  not  a  bar  to  a  new  action 607 

Terminates  the  acdon 607 

DISCOVERY  AND  INSPECTION: 

Remedy  prior  to  and  ukder  Revised  Statutes 523 

Nature  and  object  of  the  remedy 523 

Value  of  the  remedy 523 

Remedy  at  common  law 524 

Remedy  prior  to  the  statutes 524 

English  rule  as  to 525 

Inspection  of  document  forming  the  subject  of  action 525 

Inspection  of  letters  written  by  agent  of  defendant 525 

Landlord  might  inspect  lease  in  hands  of  tenai^t 525 

Remedy  refused  where  party  applying  was  not  a  party  to  instrument  to  be 

discovered 525 

Powers  of  old  courts  of  equity  to  order 526 

Changes  by  statute  as  to  employment  of  remedy 526 

Power  to  compel  discovery  conferred  on  common-law  courts. .  • .- 526 

Courts  of  law  authorized  to  make  general  rules  regulating 119,  526 

What  courts  were  empowered  by  the  statute  to  order 526 

When  allowed  under  the  rules  of  court 526 

When  necessary  to  enable  plaintiff  to  plead 526,  529 

When  necessary  to  enable  defendant  to  plead v. 526,  529 

Provisions  of  Code  designed  to  furnish  evidence  to  be  used  upon  the  trial,  527 

Provisions  of  the  statute  relate  to  courts  of  both  law  and  equity 527 

Remedy  under  the  old  chancery  practice 527 

Power  of  court  to  compel 528 

Court  may  compel,  in  cases  not  provided  for  by  rules 528 

Discretion  of  court  in  granting,  not  absolute •. 528 

Evidence  sought  to  be  discovered  must  relate  to  the  merits 528,  529 

Party  may  become  entitled  to,  as  a  matter  of  right 528 
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DISCOVERT  AND  INSPECTION—  Continued.  Pioi, 

When  a  dlsooTery  may  be  had 529 

Must  be  in  a  bona  fide  suit  pending 529 

Not  allowed  in  a  sham  action 530 

Books  discovered  must  be  shown  to  contain  evidence  relating  to  merits  of 

action 530 

Fishing  examination  not  allowed 530,  535 

Books  discovered  must  contain  evidence  and  not  mere  information  of 

where  it  may  be  obtained 531 

Discovery  must  be  pertinent  and  material  to  claim  or  defense  of  party 

seeking  it 531 

Allowed  when  evidence  material  to  case  of  both  parties 531 

When  allowed  to  obtain  account  of  sales  by  agent 532 

Not  allowed  to  protect  defendant  from  answering  untruthfully 532 

Discovery  must  be  indispensably  necessary 532 

Not  allowed  where  party  may  accomplish  the  same  end  by  other  means. . .  532 

Papers  must  be  in  possession  or  control  of  adverse  party 533 

Party  may  be  compelled  to  produce  papers  in  hands  of  agent  in  a  foreign 

country 533 

Party  cannot  be  required  to  produce  papers  in  joint  possession  of  himself 

and  another 534 

Officers  of  corporations  may  be  compelled  to  give 534 

In  actions  by  or  against  persons  in  a  representative  character 534 

In  actions  relating  to  partnerships 534 

Remedy  proper  in  actions  for  a  dissolution 534 

What  papers  are  sabject  to 535 

What  books  may  be  discovered 635 

When  inspection  of  whole  book  will  be  ordered 536 

Sealing  up  part  of  book  not  admissible  in  evidence. 536,  543 

Letters  and  confidential  communications  may  be  subject  of 536 

Communications  between  attorney  and  client  not  the  subject  of 536 

When  not  obtaioable  ....? 637 

Remedy  never  a  matter  of  strict  right 637 

Considerations  affecting  the  allowance  or  refusal  of 637 

Not  granted  where  object  is  delay 637 

Laches  aground  for  denying 63? 

Allowed  only  as  against  a  party  to  the  action  and  in  favor  of  another 638 

Public  documents  in  hands  of  stranger  subject  to 638 

Not  allowed  in  action  for  libel 638 

Not  allowed  to  perpetuate  testimony 638 

Not  allowed  to  obtain  names  of  unknown  parties ^ 

Proceedings  to  obtain  order  for 639 

Request  to  inspect  books  or  papers  prior  to  motion ^ 

Form  of  request  to  inspect  books  or  papers ^ 

When  to  apply 639 

Not  allowed  before  cause  is  at  issue  if  after  a  party  has  pleaded ^ 

Seldom  allowed  pending  a  trial  before  a  referee ^^ 

May  be  granted  to  enable  party  to  furnish  a  bill  of  particulars ^^ 

To  whom  application  should  be  made  for ^^ 

On  what  notice  application  should  be  made ^^ 
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Form  and  contents  of  moving  papers 540 

Application  for^  must  be  on  verified  petition 541 

Distinction  as  to  mode  of  application  under  Code  and  imder  Revised  Statutes,  541 

Referee's  certificate,  as  a  moving  paper :.......  541 

What  moving  papers  must  state  on  application  for 541 

What  facts  and  circumstances  must  be  set  out  in  the  petition ^  . . . .  542 

Absolute  proof  of  the  existence  of  documentary  evidence  not  required . . .  543 

Absolute  proof  of  possession  by  adverse  party  not  required 544 

By  whom  the  petition  may  be  verified 545 

Opposing  application  for 545 

FuU  and  positive  denial  of  possession  of  papers  defeats  a  motion  for 545 

Form  and  contents  of  counter  affidavits 545,  546 

When  counter  affidavits  deemed  insufficient 546 

Order  for 546 

Form  and  contents  of  the  order  for 546 

•      Efiect  of  the  order 547 

How  far  order  for  operates  as  a  stay  of  proceedings 547 

Time  to  plead  after  the  order  is  vacated 547 

Service  of  the  order  for. 547 

Proceedings  under  tlie  order 548 

Order  for,  how  complied  with 548 

When  sworn  copies  ordered r 548 

Who  may  inspect  the  documents,  etc 540 

Return  of  documents. 548 

Order  for,  how  enforced 549 

Order  for  fartlier  discovery 549 

When  further  discovery  ordered 549 

Further  discovery,  how  applied  for 549 

Extent  of  order 550 

Proceedings  to  vacate  tiie  order  for 550 

In  what  cases  an  order  for  a  discovery  may  be  vacated 550 

Affidavits  on  motion  to  vacate 550 

Court  only,  or  officer  granting,  may  vacate 550 

Order  vacating  order  (br  a  discovery 550 

AppeaL 551 

An  appeal  lies  from  order  granting 551 

Inspection  of  documents  under  Code 551 

Nature  and  object  of  the  remedy 551 

Distinction  between  inspection  and  discovery 551 

Remedy  under  the  Code  and  under  the  Revised  Statutes  concurrent 551 

What  inspection  may  be  liad 552 

Court  not  bound  by  rules  of  chancery  in  granting  inspection 552 

Proceedings  to  obtain  order  for  inspection. 552 

Application,  when  made 552 

Application,  where  made 552 

Order  for  an  inspection 553 

Form  and  contents  of  order 653 

Effect  of  order 554 

Order,  how  complied  with 554 
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DISCOVERT  AND  INSPECTION—  C<mHnued.  PifflL 

Order,  how  enforced 554 

Tacatingr  order  for  inspeetlon 554 

DISCRETION: 

Allowance  of  injunction,  ft  matter  of 3,    11 

How  exercised  in  granting  injunctions 6,  8-10,    12 

Allowing  ft  discovery  of  books,  etc.,  a  matter  of. 537 

Granting  order  consolidating  actions,  a  matter  of 557 

Issuing  commission  to  take  testimony,  a  matter  oC 683 

DISMISSAL : 

Of  complaikt,  fob  nov-seryicb. 511 

When  complaint  may  be  dismissed 51 1 

Defendant  entitled  to  on  non-service,  after  demand 512 

Right  to,  waived  by  unreasonable  delay 512 

Proceedings  to  obtain  order  of 513 

Who  may  move  for 513 

Motion  for,  where  made 513 

Notice  of  motion 513 

Form  and  contents  of  moving  papers  to  obtain 514 

Proceedings  on  motion  for 515 

Order  of  dismissal  and  subsequent  proceedings 515 

Form,*contents  and  entry  of  order 515 

Inserting  allowance  of  costs. 515 

Order  may  be  absolute  or  conditional 515 

Judgment  of  discontinuance 516 

Restoring  complaint  after 517 

Of  complaint  fob  want  of  pbogrbss  in  thb  action 607 

Greneral  authority  for  dismissal  of  complaint 607 

A  substitute  for  judgment^  as  in  case  of  nonsuit 608 

Wlfat  is  an  unreasonable  neglect  to  proceed 606 

Neglect  to  serve  defendants,  named  in  complaint^  a  ground  for  dismissal. . .  608 
One  of  several  defendants  not  served  with  summons  or  complaint  cannot 

appear  and  move  to  dismiss 608 

When  defendant  not  served  may  move  for 606 

Failure  of  plaintiff  to  bring  cause  to  trial  a  ground  for 608 

Defendant  may  elect  between  noticing  cause  for  trial  and  motion  for  dis- 
missal    610 

Failure  to  bring  in  representatives  of  deceased  defendant  a  ground  for 

dismissal 611 

Failure  to  file  security  for  costs,  when  ordered,  a  ground  for 612 

What  is  an  excusable  neglect  to  proceed 611 

When  delay  results  from  the  act  of  the  court  the  action  not  dismissed. ...  611 

Delay  resulting  from  act  of  defendant  not  a  ground  for  dismissal 612 

Delay  resulting  from  stipulation  of  attorneys  not  a  ground  of  dismissal. . .  612 
Motion  for  dismissal  denied  where  time  to  serve  amended  answer  has  not 

expired 612 

Proceedings  to  obtain  order  of 613 

Motion  must  be  made  at  special  term 613 

Who  may  move  for 613 
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When  to  move  for 613 

Affidavit  to  obtain 614 

OpposiDgr  motion  for  dismissal 615 

Defects  in  form  and  substance  of  moving  papers  a  ground  for  opposing  dis- 
missal    615 

Bad  faitii  of  defendant  a  ground  for  opposing 615 

Stipulation  for  trial  and  offer  of  costs,  when  an  answer  to  motion  for 615 

How  stipulation  for  trial  may  be  avoided 616 

Stipulation  without  costs  allowed  only  in  rare  cases 616 

How  to  avoid  stipulation  and  costs 617 

form  anil  contents  of  order  of  dismissal 617 

Service  of  order 617 

Effect  of  dismissal 617 

Where  postponement  has  been  denied,  default  may  be  opened 618 

Judgment,  liow  entered  on  order  for  dismissal 618 

Waiver  of  riglit  to  dismiss 618 

Neglect  to  move  on  cause  being.reached  on  the  calendar,  a  waiver  of  right 

to  dismissal 618 

DISREGARDINQ: 

Pleabings ^. 497 

Wlien  pleadings  maybe  disregarded 497 

When  service  is  a  nullity 497 

When  not  properly  folioed 497 

Where  not  properly  subscribed  or  verified 497 

When  demurrer  specifies  no  grounds  of  objection  to  complaint 497 

Unauthorized  pleadings 497 

Amended  pleadings 497 

Betnm  of  disregarded  pleadings 498 

Obdebs 413 

Order  extending  time  to  plead,  for  non-service 414 

DIVIDENDS : 

Payment  of,  may  be  enjoined  when 56 

Payment  of,  on  spurious  stock  may  be  restrained 30 

Payment  of,  by  receivers  of  corporations 257 

DIVORGE : 

In  action  for,  husband  may  be  restrained  from  disposing  of  his  property . .  58 

Husband  may  be  restrained  from  receiving  legacies  or  gifts  to  wife  afler. . .  58 

When  receiver  of  property  of  husband  maybe  appointed  in  action  for. . . .  210 

Injunction,  receiver  and  writ  of  ne  exeat  may  issue  in  action  for 210 

Counter-charge  of  adultery  may  be  pleaded  in  action  for 430 

Issues  upon  questions  of  adultery  in  actions  for 466 

Adultery  discovered  after  issue  joined  may  be  set  up  by  supplemental  answer,  468 

Evidence  of  decree  of  divorce  by  city  court  of  Brooklyn 643 

DURESS : 

Plea  of 287 

DUTY: 

Allegations  o^  when  necessary 390 
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EASEMENTS :  pagi. 

Laws  of  England  in  respect  to  ancient  lights 21,  63 

Lapse  of  time  gives  no  exclusive  right  to  conUnued  useof  light  and  air  aa 

against  rights  of  others 22,  €3 

Right  to  uninterrupted  enjoyment  of  light  and  air,  how  acquired 22,  63 

When  an  owner  of  real  property  may  be  restrained  from  obstructing  win- 
dows of  adjoining  owner 22 

When  lateral  support  of  land  protected  by  injunction 63 

EJECTMENT : 

When  receiver  appointed  in  action  of 210 

Power  of  court  to  appoint  receiver  in  action  of 220 

When  court  will  not  appoint  receiver  in  action  of 221 

ELECTION : 

Of  remedies 295,  361 

Importance  of  before  pleading 2d5,  361 

Between  different  causes  of  action 336 

Waiving  contract  and  suing  on  tort 357 

Waiving  tort  and  suing  on  contract 359 

Between  different  contracts 3G0 

Between  different  remedies  in  tort 361 

Once  made,  conclusive -, 361 

Between  defense  and  default 404 

Between  causes  of  action 400 

Between  inconsistent  defenses 43S 

EQUITY : 

Former  rules  of  pleading  in 290 

Present  rules  of  pleading  in 290 

Effect  of  the  blending  of  law  and  equity 291,  294 

EVIDENCE : 

Ought  not  to  be  pleaded 313 

When  excluded  on  the  trial  for  non-service  of  copy  account 347 

Proceedings  to  exclude,  for  neglect  to  serve  account 347 

Discovery  not  ordered  to  perpetuate  testimony 538 

Public  dooumentb,  hot  judicial,  how  pbovbd 638 

Of  statates  generally  ...   638 

Classification  of  documentary  evidence 038 

Session  laws,  how  introduced  in  evidence 638 

Revised  Statutes,  how  made  evidence 638 

Statutes  of  the  United  States,  how  evidenced 639 

Judicial  notice  taken  of  the  constitution  of  the  United  States,  and  of  laws 

of  congress 639 

Statutes  of  other  States,  how  proved 639 

Common  law  of  other  States  and  territories  may  be  proved  as  facts,  by 

parol  evidence 639 

Reports  of  other  States,  evidence  of  the  common  law 639 

Foreign  laws,  how  proved - 639 

Other  public  docnments  not  Jadleial 639 

Journals  of  the  legislature,  how  proved 639 

State  papers  as  evidence 'r 640 
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Certified  copies  of  records,  in  the  office  of  the  Secretary  of  State,  may  be 

read  in  evidence 640 

Letters  patent  proved  by  exemplified  copies 640 

Transcripts  of  canal  maps,  when  evidence 640 

Legislative  papers,  when  evidence (»40 

Proceedings  of  common  council  of  New  York,  hc^w  evidenced 640 

Copies  of  records  of  board  of  regents,  when  evidence 640 

Acts  of  a  city  corporation,  how  proved 641 

Land  patent,  how  proved / 641 

EeCOBDS  and  judicial  WRITIKG8,  HOW  PROTBD 641 

Judgments  and  decrees  of  oonrts  of  this  State 641 

Becords  of  courts  of  this  State,  how  proved 642 

Proof  of  record  when  transcript  inadmissible 642 

Defect  in  proof  of  a  record,  how  supplied 642 

Seals  of  courts  judicially  noticed 642 

Proceedings  in  courts  not  of  record,  how  proved 642 

Proceedings  in  justice's  court,  how  proved 642 

Copy  of  judgment  of  court  of  limited  jurisdiction  not  admissible  in 642 

Proceedings  in  surrogate's  courts,  how  proved 643 

Becords  of  conrts  of  the  United  States^  how  proved  643 

Judgments  and  decrees  of  courts  of  other  States^  how  proved 643 

Justices'  judgments  rendered  in  other  States,  how  shown 644 

Record  of  court  of  other  State  must  be  signed  by  clerk 644 

Distinction  between  copy  of  record  and  of  minutes 644 

Judgments  and  decrees  of  .courts  in  foreign  countries^  how  proved. . . .  644 

How  records  and  proceedings  of  foreign  courts  may  be  proved  by  copy . . .  645 

Other  Judicial  writings^  how  proved 645 

Process  must  be  proved  by  original  or  sworn  copy 645 

Copy  pleadings  served  on  defendant  admissible  in 645 

Verdict  may  be  proved  by  judgment  roll  and  clerk's  minutes 645 

Rules,  orders  and  affidavits,  how  proved 646 

Proceedings  in  equity,  how  proved 646 

Marriage,  how  proved 646 

Notices  or  advertisements  proved  by  affidavit  of  printer 646 

Affidavits  in  other  States  or  foreign  countries  when  admissible  in  evidence,  646 

Fact  of  incorporation,  how  proved 647 

Proceedings  of  notaries  public,  how  proved 647 

Certificate  of  notary  of  another  State  not  evidence  in  courts  of  this  State. .  647 

Entries  of  deceased  liotary  admissible  in  evidence 647 

PrFVATB  WRiriNOS,  HOW  PROVED 648 

Writings  under  seal  as  means  of  evidence 648 

Classification  of  private  writings 648 

Deed.s,  how  proved 648 

Certified  copy  of  record  is  evidence  of  deed 648 

Execution  of  deed,  how  proved 648 

How  a  sheriff's  deed  is  made  admissible  in  evidence 648 

What  proof  is  necessary  of  a  deed  thirty  years  of  age 649 

Proof  when  deed  is  executed  under  a  power  of  attorney 649 

Wills,  how  proved 649 

Vol.  n.— 97 
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Record  of  a  will  only  prima  faeU  proof  of  authenticity 649 

Exemplified  copy  of  recorded  will  may  be  received  in  evidence  in  the  same 

manner  as  the  original G49 

Lapse  of  thirty  years  since  date  of  will  does  not  of  itself  entitle  it  to  be 

read  without  further  proof 649 

Lost  or  destroyed  deeds  or  wills  may  be  proved  by  parol 650 

What  instruments  may  be  proved  or  acknowledged  in  the  same  manner  as 

deeds  of  real  estate 650 

Order  of  proof  of  instrumenU  under  seal 650 

Private  writingg  not  nnder  seal^  how  proved 651 

Bills  of  exchange  and  promissory  notes  must  be  proved  by  originals 651 

Lost  bill  or  note  may  be  proved  by  parol 651 

Bond  of  indemnity  necessary  to  a  recovery  on  a  lost  note. 651 

Proof  of  copy  of  lost  instrument 651 

Production  of  docitments \ 651 

Notice  to  produce  docaments^  when  neoesstrj 651 

When  notice  to  produce  documents  not  necessary 652 

Form  and  contents  of  notice  to  produce 652 

Service  of  notice  to  produce 652 

Effect  of  notice  to  produce,  and  refusal  to  comply  therewith 652 

Obtaining  admission  of  docomentary  eridenee 653 

Request  for  written  admission  of  the  genuineness  of  a  paper  aad  its  result,  653 

Exemplifications  and  sworn  copies  of  documents 654 

Classification  of  copies  of  record ' 654 

Exemplifications  are  of  a  higher  degree  of  evidence  tlian  sworn  copies. . .  654 

What  seals  will  be  judicially  noticed  on  an  exemplified  copy 654 

Proof  of  records  by  sworn  copies 654 

Who  hat  be  witnesses 655 

Old  rules  as  to  the  competency  of  witnesses,  how  far  changed  by  the  Code,  655 

Persons  absolutely  disqualified  from  being  witnesses 657 

Persons  disqualified  in  certain  cases 653 

(See  WUnesaet,) 

COKDITIOKAL    EXAMINATION  OF  WITNESSES 660 

In  what  cases  a  witness  may  be  examined  conditionally 660 

At  what  stage  of  the  action  a  witness  may  be  examined 660 

Proceedings  to  obtain  order  for  examination 661 

Order  for  conditioual  examination  and  proceedings  to  enforce  it 663 

Proceedings  on  conditional  examination 665 

Proceedings  oil  the  trial 668 

Suppression  of  deposition  before  trial 671 

Examination  of  witnesses  bt  consent 672 

Examination,  by  whom  and  how  conducted 672 

Testimony,  how  put  in  evidence 673 

Perpetuation  of  testimony 675 

Nature  and  object  of  the  proceeding 675 

Proceedings  to  obtain  an  examination 676 

Order  for  examination,  and  proceedings  to  enforce  it 677 

Proceedings  upon  examination 678 

Putting  deposition  in  evidence 679 
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Suppression  of  evidence 679 

Commission  to  take  testimont  out  of  the  State 681 

In  what  casos  a  commission  issues x. . '. 681 

Proceedings  to  obtain  order  for  a  commission 682 

Opposing  application  for  a  commission 687 

The  order  for  a  commission 688 

Form  of  commission 689 

Interrogatories,  how  and  when  settled 694 

Commission,  how  executed *. 697 

Commission,  how  returned 700 

Proceedings  where  return  is  unreasonably  delayed 703 

Suppression  of  deposition 704 

Correction  of  errors  in  the  execution  of  the  commission 706 

Putting  deposition  in  evidence 707 

Second  commission 708 

Examination  of  parties  befobe  trial  unconditionallt 710 

When  parties  may  be  examined  before  trial 710 

Procedure  to  bring  party  before  judge 712 

Prbceedings  on  examination 715 

Deposition,  how  used 716 

Procuring  the  attendance  of  witnesses 717 

When  witnesses  may  be  compelled  to  attend  trial 717 

Process  and  proceedings  to  compel  attendance  at  trial 717 

EXAMINATION  OP  WITNESSES : 

By  consent 672 

Authority  for  examination  by  consent 672 

Objectional  features  of  such  examination 672 

By  ifhotBL  and  how  eondaeted 672 

Who  may  conduct  the  examination 672 

How  conducted 672 

Testimony  must  be  taken  on  interrogatories 672 

Testimony  and  interrogatories  must  be  filed 673 

Testimony^  how  pat  In  eridence 673 

Reading  deposition 673 

Objections  to  competency  of  witness  or  testimony 673 

Conditional  examination,  660-671. 

(See  Conditional  examination.) 

On  commission 681 

(See  Commission  to  take  testimony,) 

For  the  peepstuation  of  testimont 676-680 

(See  Perpetuation  of  testimony,) 

Of  parties  before  trial  unconditionally 710 

(See  Parties.) 
EXCEPTIONS: 

To  the  general  mles  of  pleading 325 

Genera]  scope  and  intent  of  the  exceptions 325 

Account)  how  pleaded  under  the  Code 325 

Jurisdictional  matters,  how  pleaded 325 

Conditions  precedent,  how  pleaded  .............................«.'::*  ^^ 
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EXCEPTIONS  —  Continued,  page. 

Pleadings  in  an  action  founded  on  an  instrument  for  the  payment  of  money,  327 

Private  statutes,  how  pleaded 328 

Pleadings  in  action  for  libel  and  slander 329 

Title  to  land,  how  pleaded 329 

EXECUTORS : 

May  be  restrained  from  distributing  assets 47,    57 

Insolvency  of,  a  ground  for  injunction 57 

Attachment  does  not  lie  agfiinst,  as  such. 142 

Receiver  may  be  appointed  when  executor  is  insolvent 205 

Poverty  of,  not  a  ground  for  appointing  receiver 222 

When  ne  exeat  may  issue  against  foreign 275 

Complaints  by  or  against 374 

"When  required  to  file  security  for  costs 668 

May  be  compelled  to  deposit  assets  in  court 597 

May  discontinue  without  costs  when  they  have  commenced  a  wrong  action 
by  mistake 602 

EXECUTION : 

What  property  is  exempt  from  levy  and  sale  under 157-160 

When  attachment  has  been  issued,  must  be  directed  to  sheriff  who  served 

the  warrant ' 196 

Form  o^  where  sheriff  who  executed  attachment  has  gone  out  of  office. . .  196 
May  issue  on  part  of  demand  admitted  to  be  due 271, 594 

EXEMPLIFICATIONS : 

Proof  of  records  by 654 

EXTENSION  OF  TIME : 

To  answer 412 

Can  be  obtained  only  by  order  or  by  consent 412 

To  answer,  extends  time  to  demur 412 

By  consent 412 

Party  may  grant 412 

Form  of  valid  consent  for 413 

By  order 413 

Who  may  grant  order  for 413 

Papers  on  which  to  apply  for 413 

Where  application  should  be  made  for 413 

Service  of  the  order  for v 413 

Effect  of  the  order  for 414 

Construction  of  order  for 414 

As  a  waiver  of  irregularities  in  the  complaint 415 

Of  time  to  reply 439 

FACTS: 

What  are  facts 30G 

How  stated  in  pleading 208,  '305 

Nothing  but  facts  to  be  pleaded 305 

Facts  to  be  stated  as  they  are '  305 

And  law  should  not  be  pleaded  together 308 

Arguments  are  not 308 

Should  not  be  alleged  in  a  hypothetical  or  alternative  form 308 
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All  essential  facta  must  be  pleaded 309 

None  but  essential  facts  need  be  pleaded 312 

Discovered  since  commencement  of  action  must  be  alleged  in  supplemental 
pleading 467 

FAILURE  TO  PLEAD : 

Proceedings  on 511 

PismiBging  oomplaiiit  for  want  of  serrice 511 

When  complaint  will  be  dismissed 511 

Proceedings  to  obtain  order  of  dismissal 513 

Order  of  dismissal  and  subsequent  proceedings 515 

Jadgment  on  failure  to  answer. 517 

What  constitutes  failure  to  answer 432,  517 

Effect  of 433,  518 

Remedy  of  plaintiff  on  default 518 

Judgment  on  partial  fiiilare  to  answer 433,  519 

Proceedings  on  partial  failure  to  answer 519 

Judgment  on  failure  to  replj 520 

FEES: 

Of  sheriff  on  attachment 198 

Of  witnesses 720,  721 

Of  sheriff  on  a  subpoena  Jutb&u  corpus  ad  testificandum 731 

FEIGNED  ISSUES : 

Settling  issues  or  feigned  issues 464 

Abolished 464 

Substitute  for,  under  the  Code 465 

FELONY: 

Person  convicted  for  a  felony  incompetent  to  testify 657 

Definition  of  the  term 657 

Conviction  for,  must  be  proved  by  the  record • 657 

FERRIES: 

License  to  keep,  how  construed 39,  40,  65 

Ownership  of  land  lying  along  navigable  water  gives  no  right  to  ferry 

franchise 40 

Revocation  of  ferry  franchise .- 40 

Respective  rights  of  ferry  and  wharf  companies 40 

Lease  of  property  for,  when  restrained 40 

When  encroachments  on  ferry  franchise  restrained 40 

FICTIONS: 

Facts  not  fictions  must  be  pleaded 305 

Truth  the  first  requisite  of  pleading 305 

Principal  object  of  the  Code  to  abolish  fictions  from  pleadings 305 

FILING: 

Of  pleadings  required  by  Code 443 

Practice  of  filing  pleadings  disregarded 443 

Of  depositions 667,  679,  699 

Of  order  for  commission  indispensable , . .  r 689 
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FIXTURES :  wgk. 

When  removal  of,  will  be  restrained , . .     21 

FOLIOING : 

Pleadings  must  be  folioed 207 

What  is  a  folio 297 

Effect  of  omission  to  folio  pleadings 207 

FORECLOSURE : 

When  a  receiver  will  be  appointed  in  action  of. 204,  209 

Appointment  of  receiver  in  action  of,  a  matter  of  discretion 209 

Where  corporation  defendant  in  action  of,  receiver  appointed,  when. .  .209,  220 

Of  mechanics'  lien,  remedies  obtainable  on 216 

When  receiver  will  not  be  appointed  in  actions  of 220 

Object  of  appointing  receiver  in  actions  for 220 

When  court  will  order  proceedings  discontinued 580 

FOREIGN  CORPORATIONS : 

Property  of)  attached  by  non-residents  when 131 

When  foreign  corporations  may  maintain  actions  against  each  other  in 

this  State 134 

When  attachment  may  issue  against  property  of 134,  135 

National  banks  are 135 

May  be  required  to  file  security  for  costs 569 

FORFEITURE : 

In  action  to  recover,  injunction  cannot  issue 7 

Of  corporate  rights,  a  ground  for  appointing  a  receiver 211 

FORMS: 

Of  pleadiko 292 

(See  Pleadings.) 
Old  forms^  how  far  followed 292 

'Precedents  approved  under  Code \ 292 

In  actions  at  law 293 

In  actions  in  equity 294 

Choice  of  remedies  and  forms 295 

Of  veriBcation 339 

Specifying  form  of  allegation  in  pleading 340 

FRANCHISE : 

How  construed 39,  G5 

When  accepted  and  acted  upon  cannot  be  revoked 40 

When  encroachments  upon  will  be  prevented  by  injunction 40 

Unauthorized    assumption    of,   by    corporation    or  individuals   may  be 

restrained .' 56 

FRAUD: 

In  conduct  of  action  at  law  a  ground  for  equitable  reUef 41 

In  obtaining  note  a  ground  for  restraining  transfer 29 

Transfer  of  stocks  fraudulently  issued  may  be  restrained 30 

Act  of  municipal  corporation  tainted  by,  may  be  enjoined 56 

Perpetuation  or    enforcement  at  law  of  wrongs  arising  from  may  be 

enjoined , 59,  60 

Of  executors,  administrators,  trustees,  etc.,  a  ground  for  appointing  receiver,  214 

Appointment  of  receiver,  revoked  for 161 
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FRIVOLOTJS  PLEADINGS :  paqe. 

(See  Pleadings.) 

What  is  A  frlTolons  pleading. 492 

Bemedy  against 493 

Motion  for  judgment  on 493 

Motion,  when  made 493 

Motion,  where  made 494 

On  what  notice 494 

On  what  papers 495 

Judgment,  when  ordered 436,  495 

Motion,  bow  defeated 495 

Proeeedlngs  wliere  Jadgrment  is  ordered  on 496 

Upon  conditional  order  for  judgment 496 

ypon  absolute  order 496 

Appeal  lies  from  order  directing  judgment  on 496 

GUARDIAN  AD  LITEM  : 

Of  infant  cannot  be  appointed  receiver  of  infant's  estate 225 

Verification  of  pleadings  by 342 

Complaints  by  or  against 375 

GRANTS : 

Of  exclusive  privileges,  how  construed 39,  65 

When  rights  secured  by,  protected  by  injunction 39,  65 

Of  licenses  to  run  a  ferry 39,  65 

HABEAS  CORPUS  AD  TESTIFICANDUM: 

Writ  of. 730 

(See  Suhpoena,) 

HANDWRITING: 

Of  officer  certifying  to  deed  need  not  be  proved  ....*. 648 

Proof  of  handwriting  of  subscribing  witness,  when  necessary  . . .  .648,  649,  650 
When  proof  of  the  handwriting  of  party  executing  an  instrument  is  neces- 
sary  650,  651 

Of  party  to  bill  of  exchange  or  promissory  note  must  be  proved 651 

When  a  witness  is  competent  to  prove 651 

HIGHWAYS: 

Dedication  of 35 

Rights  of  the  public  and  owner  of  the  fee  in 35 

Obstruction  of,  may  be  restrained ^, , ,,  36 

Fee  of  streets  in  city  of  New  York 37 

Opening  of,  across  railroad  property,  may  be  restrained 38 

When  plank-road  company  cannot  restrain  opening  of  private  road  around 

toll-gate 65 

Opening  of  streets  in  city  cannot  be  enjoined  on  account  of  irregularities 

in  proceedings 65,  66 

HUSBAND  AND  WIFE: 

Could  not  be  witnesses  for  or  against  each  other  at  common  law 656 

When  parties,  may  be  witnesses  for  or  against  each  other  under  the  Code. .  656 

Confidential  communications  between,  privileged 656 

Subject  to  same  rules  as  other  witnesses 656 
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HYPOTHETICAL :  pao«. 

Pleading  not  allowable 308,  322 

Example  of  hypothetical  pleading 308 

Remedy  against  hypothetical  pleading 309 

Denials  may  be  in  hypothetical  form 422 

IDIOTS  : 

Any  one  may  make  tender  for 582 

Absolutely  disqualified  as  witnesses  j 657 

Deaf  and  dumb  persons  presumed  to  be  idiots  . . ; 658 

ILLEGAL  ACT : 

"Bj  municipal  corporation  may  be  restruned 57 

ILLEGAL  DEMAND; 

No  injunction  can  issue  in  action  for 8 

Transfer  of  note  given  for,  will  be  restrained 29 

IMPLIED  AVERMENTS:    . 

Matters  impliedly  averred  need  not  be  directly  alleged 315 

Matters  which  the  law  implies  need  not  be  directly  pleaded 315 

The  subject  of  an  issue • 315 

Promise,  when  implied 315 

Title,  when  implied 315 

Contract,  when  implied 315 

May  be  the  subject  of  denial 416 

INCONSISTENT  DEFENSES: 

Election  between 438 

INDEFINITENESS: 

*  In  pleading 408,  409,  485 

What  pleadings  are  indefinite  and  uncertain 485 

Bemedy  against 409,  486 

By  motion  to  make  definite  and  certain. . . : 486 

Demand  of  copy  account  or  bill  of  particulars 486 

Proceedings  to  obtain  remedy  (gainst 487 

Order  directing  amendment 487 

Bill  of  particulars 487 

Proceedings  nnder  the  order 487 

Service  of  amended  pleading 487 

INDORSEMENT : 

Of  pleadings 297 

Effect  of  omission  to  indorse  pleadings 297 

INDORSER : 

Pleadings  in  action  against  indorser 328 

INDUCEMENT,  MATTERS  OF: 

Not  a  subject  of  denial 28T,  417 

How  pleaded 298 

INFANTS : 

In  case  of  danger  to  estate  of,  receiver  appointed. 295 

At  what  time  receiver  of  estate  of,  appointed 215 

Application  for  ne  exeat  in  behalf  of 277 

Election  of  remedies  in  actions  against 295,  361 
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Ghiardian  of,  may  be  compelled  to  file  secority  for  costs 668 

Tender  by  relative  or  guardian  valid 682 

Where  one  of  several  defendants  pleads  infancy,  plaintiff  may  discontinue 
without  costs 601 

INFORMATION: 
Denial  of  knowledge  or. 423 

INFORMER: 

Bringing  gm  tarn  action,  may  be  reqmred  to  file  security  for  costs 668 

INJUNCTIONS: 

Geveral  discussion  of 1 

Deflnitioii^  natare  and  parpose  of 1 

Differ  from  prohibitions,  how 1 

Classification  of 1 

Prohibitory,  how  distinguished  from  mandatory 2 

Mandatory,  always  final,  never  preliminary 2 

Preliminary,  how  distinguished  from  final 2 

Allowance  of  preliminary,  always  discretionary 3 

Allowance  of  final,  often  a  matter  of  right 3 

Final,  determine  right,  preliminary  do  not 3 

Nature  of  injury  redressed,  and  relief  sought  by 3 

Prlneiples  governing  the  allowance  of 3-12 

Not  granted  in  doubtful  cases 3,  6 

Not  granted  when  calculated  to  create  rather  than  to  redress  an  injury 3 

Not  granted  in  all  cases  falling  within  the  Code 3 

When  the  Code  gives  remedy  by 4 

Analysis  of  statutory  provisions  relating  to 4,  6 

When  the  pleadings  determine  the  right  to  the  allowance  of 4,  6 

Existence  of  equitable  claim  and  pendency  of  action  essential  to  relief  by,  4 

Not  granted  where  remedy  exists  at  law 6 

When  granted  in  doubtful  cases 6,  9 

Will  be  granted  to  prevent  multiplicity  of  suits  at  law 6,  7 

Not  granted  where  remedy  by  appeal,  eerthrari,  guo  warranto,  or  prohibi- 
tion exists 7 

Not  granted  in  actions  for  a  penalty  or  forfeiture 7 

Not  obtainable  to  enforce  illegal  demands 8 

Allowed  to  prevent  irreparable  injury 8 

When  right  to  relief  by,  must  be  determined  by  action  at  law 8,  9 

Effect  of  delay  in  applying  for 9 

When  laches  will  prevent  the  allowance  of 10 

Notice  of  application  for 11 

Not  retroactive 11 

Allowance  of  in  all  cases  discretionary 11 

Rules  regulating  discretion  in  allowing 6,  8-10,  12 

Ik  what  oasis  allowxd 12 

In  actions  relating  to  real  property 12 

To  restrain  the  sale  of  land • 12,  62 

To  restrain  sale  of  land  by  husband  in  fraud  of  rights  of  wife 13 

To  restrain  paymentof  purchaser-money 12,  13 

Vol.  11.-88 
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To  restrain  collection  of  porcliase-money 1$ 

To  restrain  act  resulting  in  cloud  upon  title • .  IS 

To  restrain  proceedings  by  foreclosure 13,  €2 

To  restrain  breach  of  condition  of  lease 14,  15 

To  restrain  lessee  from  commission  of  waste 14 

To  restrain  violation  of  building  contracts 15 

When  the  performance  of  covenants  is  secured  by  a  penalty,  or  payment 

of  liquidated  damages 16,  62 

To  restrain  breach  of  negative  covenants 16 

Not  obtainable  to  enforce  affirmative  covenants 16,  6S 

Formerly  not  allowed  to  restrain  trespass 17, 18,  63 

Trespass,  when  restrained  by 18^  63 

To  restrain  nuisance,  when  allowed 19,  20 

To  restrain  occupation  of  slaughter-house  in  a  city ID 

To  restrain  pollution  of  water 20,  24 

To  restrain  obstruction  of  navigable  river 20 

To  restrain  unauthorized  construction  of  street  railroad  ....  J 20,  37 

To  restrain  public  exhibitions 20 

To  restrain  removal  of  fixtures 21 

To  restrain  obstruction  of  windows . . « 21.  22,  63 

To  restrain  withdrawal  of  lateral  support  of  land 22,  63 

To  restrain  interference  with  party  walls 22 

To  restrain  obstruction  of  flow  of  surface  water 23,  64 

Restoration  of  stream  to  its  natural  channel  may  be  compelled  by  injunction,  23 

To  restrain  obstruction  of  subterranean  water 24,  25,  64 

Littoral  rights  on  navigable  streams  ...    26,  38 

Littoral  rights  on  unnavigable  streams 27 

Fisheries 27 

Agreements  respecting  use  of  water  enforced  by 28 

Acquiescence  in  acts  of  another  will  bar  injunction 28,  64 

Personal  property 29 

To  restrain  transfer  of  negotiable  instruments 29 

Fraud  in  obtaining  note,  a  ground  for  restraining  transfer 29 

To  restrain  improper  transfer  of  check  given  for  a  specific  purpose 29 

To  restrain  sale  of  stocks 29,  30 

Transfer  of  stocks  may  be  restrained  by 30 

Payment  of  dividend  on  stocks  may  be  restrained  by 30 

Where  stocks  have  been  attached,  no  injunction  proper 30 

Transfer  of  stock  restrained  pending  contested  probate 31 

In  cases  of  contested  probate 31 

In  actions  for  specific  chattels 31,  32 

In  aid  of  action  of  replevin 32 

When  possession  of  mortgaged  chattels  protected  by 32 

Possession  or  removal  of  property 32 

When  a  defendant  may  be  restrained  from  removing  or  disposing  of  his 

property . . . , 32 

When  final  injunction  should  be  demanded 33 

Intent  to  defraud  essential  to  the  right  to 33 
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Title  and  eridenees  as  to  property 33 

May  issue  to  restrain  action  on  spurious  deed 33 

Taking  of  prirate  property 33 

When  collection  of  tax  may  be  restrained 33 

To  restrain  appropriation  of  public  property  to  private  use 34 

To  restrain  appropriation  of  private  property  for  public  use 35 

Roads,  railroads,  eanals,  bridges,  ferries  and  wharres 35 

When  the  rights  of  the  owner  of  the  fee  in  streets  will  be  protected  by  . . .  35 

To  restrain  appropriation  of  streets  by  railroads 36 

Wi}l  not  lie  to  restrain  obstruction  to  communication  between  riparian 

owner  and  navigable  water 38 

To  restrain  violation  of  charter  of  toll-bridge  company 3S 

To  restrain  opening  of  highway  across  railroad  property 38 

To  restrain  violation  of  agreement  respecting  management  of  railroad  trains,  38 

To  restrain  canal  company  from  violating  its  contracts 3^ 

To  protect  rights  of  canal  company  to  water « 39 

To  restrain  construction  of  bridge  across  navigable  water 39 

When  free  bridge  may  be  restrained  by 39 

When  license  to  run  a  ferry  will  be  protected  by 39,  40 

To  restrain  wharfingers  from  collecting  fees 41 

To  restrain  encroachments  upon  rights  of  pier  owners 41 

Kestraining  actions  or  salts 41 

When  action  at  law  restrained  prior  to  Code 41 

Ground  upon  which  injunction  issued 42 

Seldom  proper  to  restrain  actions  under  Code 42 

Suits  in  equity  may  be  restrained 42 

To  restrain  proceedings  in  courts  of  this  State 43 

To  restrain  other  actions  in  same  court 44 

To  restrain  proceedings  in  foreign  courts 44 

Restraining  prosecution  of  action  by  receiver 45 

To  restrain  statutory  foreclosure  of  mortgage 46 

To  restrain  summary  proceedings  to  recover  land 4(1 

To  restrain  trustees  from  misapplying  trust  fund 47 

To  restrain  executors  from  distributing  assets 47 

To  restrain  transfer  of  merchandise  under  fraudulent  assignment. . .  .• 47 

To  aid  in  action 47 

Staying  enforcement  of  judgment  or  execution 48 

Staying  ecclesiastical  decrees 49 

In  creditors'  suits 49 

Criminal  proceedings  cannot  be  stayed  by 50 

Patents,  eopyrights,  trade-marks,  literary  productions 50 

Infringement  of  a  patent  cannot  be  restrained  by  State  court 50 

Infringement  of  copyright  cannot  be  restrained  by  State  court 51 

When  an  injunction  will  issue  to  protect  exclusive  right  to  trade-mark,  51,  52 

Literary  productions,  when  protected  by 53 

When  publication  of  manuscript  may  be  enjoined ^ 53 

When  publication  of  letters  may  be  enjoined 54 

When  publication  of  oral  lectures  may  be  ei\joined 54 

Bestraining  sale  of  copies  of  oil  paintings 54 
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Restraining  unauthorized  publication  of  musical  composition 54 

Personal  rights^  or  peculiar  relations &5 

When  injunction  will  issue  in  actions  between  partners 55 

"When  corporations  may  be  restrained 55--57 

When  public  officers  may  be  restrained 57 

Interference  with  estate  by  insolvent  executor  may  be  restrained 57 

Distribution  of  assets  by  executor  enjoined,  when 57 

When  granted  in  favor  of  married  women 57 

When  granted  in  actions  for  limited  divorce 58 

To  restrain  husband  from  receiving  legacies  to  wife 58 

To  restrain  violation  of  professional  confidence  by  attorney 58 

When  attorney  should  not  be  restrained 58 

May  issue  in  behalf  of  and  against  tenants  in  common  to  stay  waste 58 

Performance  of  contracts 58 

^      When  the  rendering  of  personal  services  will  be  compelled  by 58 

Rendering  of  intellectual  services  may  be  compelled  by 50 

Rendering  of  mechanical  services  cannot  be  compelled  by 59 

Transfer  of  usurious  note  may  be  restrained 59 

Sailing  of  vessel  may  be  restrained,  when 59 

Fraud  as  a  ground  for  issuing 59 

Accident  and  mistake  in  actions  at  law 60 

Perpetuation  or  enforcement  of  wrongs  arising  from  fraud,  accident  or  mis- 
take, may  be  enjoined .* GO 

Municipal  corporation  cannot  be  restrained  from  legislation GO 

Municipal  corporations  may  be  enjoined  from  creating  a  public  injury  ....  GO 

To  restrain  wrongful  act  calculated  to  create  public  injury GO 

By  whom  obtainable 60 

When  act  sought  to  be  restrained  constitutes  public  wrong GO 

When  private  person  may  restrain  public  wrong 61 

Who  may  restrain  acts  of  waste 61 

When  defendant  may  have  injunction 61 

,   Against  whom  issued 61 

In  actions  of  waste 61 

Must  be  against  party  to  action .- 62 

In  what  oases  not  allowed 62 

In  respect  to  real  property 62 

When  Ua  pmderu  filed,  not  granted  to  restrain  sale  of  land  pending  action,  62 
Subsequent  incumbrancer  not  allowed  to  restrain  prior  mortgagee  from  fore- 
closing mortgage 62 

Covenants  in  lease  against  carrying  on  particular  trade  on  demised  premi- 
ses not  enforced  by 62 

Not  granted  to  restrain  breach  of  covenant  where  liquidated  damages  are 

specified 62 

Performance  of  contract  containing  affirmative  and  negative  covenants 

not  enforced  by 63 

When  not  allowed  to  restrain  trespass 63 

When  not  allowed  to  restrain  obstruction  of  windows 63 

Not  allowed  to  restrain  diversion  of  water  not  flowing  in  defined  channels,  64 

Not  allowed  where  infringement  of  water  rights  has  long  been  acquiesced  in,  6i 
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Not  allowed  to  restrain  removal  df  bonds,  stocks,  eta,  when  remedy  by 

attachment  or  execution  exists ' 64 

When  not  allowed  to  restrain  fraudulent  remoTal  of  property 64 

Seldom  allowed  to  prevent  collection  or  assessment  of  tax 64 

Not  allowed  to  prevent  opening  of  road  around  toll-gate 65 

Not  allowed  to  prevent  construction  of  sewers  in  opened  street 65 

Not  allowed  to  compel  operation  of  railroad 66 

Exclusive  right  to  maintain  toll-bridge  necessary  to  authorize  injunction 

restraining  construction  of  free  bridge 66 

Not  allowed  to  restrain  proceedings  in  other  court  having  ^ame  jurisdiction,  66 

Not  allowed  as  general  rule  to  restrain  other  actions  in  same  court 66 

Not  allowed  to  restrain  action  pending  in  foreign  court 67 

Not  allowed  to  restrain  action  by  receiver 67 

Prior  action  to  declare  mortgage  void  no  ground  for  restraining  action  of 

foreclosure 67 

Where  injunction  will  not  be  allowed  to  restrain  plaintiff  in  summary  pro- 
ceedings    67 

Collection  of  judgment  obtained  without  fraud  or  mistake  will  not  be  . 

enjoined ' 68 

Not  allowed  to  stay  ecclesiastical  decree 68 

Not  allowed  to  stay  criminal  proceedings 68 

Not  allowed  by  State  court  to  restrain  infringement  of  patent 68 

Not  allowed  to  restrain  infringement  of  copyright * 69 

Not  allowed  to  restrain  manufacturer  from  stamping  his  name  on  goods, 

because  claimed  by  another  as  a  trade-mark 69 

Not  allowed  to  restrain  use  of  words  denoting  nature,  kind  or  quality  of 

goods 69 

Not  allowed  to  restrain  use  of  words  in  common  use 69 

Not  allowed  to  restrain  use  of  trade-marks  calculated  to  deceive  public. . .  69 

Not  allowed  to  protect  literary  property  after  unrestricted  publication ....  69 

Not  allowed  to  compel  party  to  keep  secrets  of  trade 70 

Not  allowed  in  restraint  of  trade 70 

Covenant  not  to  exercise  trade  for  limited  time  may  be  enforced  by 70 

Not  allowed  to  restrain  publication  uf  libel 71 

Not  allowed  to  restrain  piracy  of  immoral  work 71 

Not  allowed  as  between  partners,  except  where  a  dissolution  of  the  partner- 
ship may  be  decreed 71 

Not  allowed  where  existence  of  partnership  is  in  doubt 72 

When  sale  on  execution  of  interest  of  partner  in  copartnership  property 

cannot  be  restrained. 72 

Not  allowed  to  restrain  legislative  acts  of  corporations 72 

Not  allowed  to  restrain  corporate  elections 72 

Act  within  discretion  of  municipal  corporation  cannot  be  restrained 72 

Execution  by  municipal  corporation  of  contract  not  contrary  to  valid 

statute  cannot  be  restrained 72 

Execution  of  contract  tending  to  preserve  public  health  cannot  be  restrained,  73 
Official  acts  of  de  faeto  public  officer  will  not  be  restrained  pending  quo 

vfarranio, 73 
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Acts  within  discretion  of  public  officers  not  subject  to 73 

Not  allowed  to  restrain  judicial  officer  from  transcending  his  jurisdiction. .  73 

Not  allowed  to  restrain  acts  of  police  officers .  -. 73 

Not  allowed  to  restrain  public  officers  from  proceeding  contrary  to  uncon- 
stitutional law 74 

Maj  issue  to  prevent  execution  of  unconstitutional  law  by  public  officer. .  74 

Not  allowed  to  restrain  performance  of  duty  by  attorney  to  client 74 

When  not  allowed  to  prevent  removal  of  dead 74 

Performanee  of  contracts 74 

Performance  of  covenants  for  physical  services  not  enforced  by 74 

Peformance  of  illegal  contracts  not  enforced  by 75 

Usury 75 

Not  allowed  to  restrain  sailing  of  vessel  when  in  accordance  with  will  of 

majority  of  owners 75 

When  the  sale  of  attached  property  will  not  be  restrained 75 

Accident  and  mistake 75 

Contract  not  expressing  intent  of  parties  cannot  be  enforced  by 75 

Prooeedikgs  to  obtain  order 76 

At  what  time  granted  in  ordinary  cases 76 

May  issue  at  time  of  commencing  action 76 

Order  inoperative  until  summons  served 76 

Service  of  order,  prior  to  service  of  summons,  irregular 76 

When  summons  served  by  publication,  order  may  issue  on  expiration  of 

time  of  publication 76 

May  issue  at  any  time  before  judgment^  but  not  aderward. 76 

Cannot  issue  pending  appeal  from  judgment 76 

When  allowed  after  answer » 76 

Who  may  grant  in  ordinary  cases 77 

May  be  granted  by  court  at  special  term 77 

Application  for,  a  non-enumerated  motion 77 

General  term  only  can  restrain  acts  of  State  officers 77 

To  suspend  business  of  corporations,  granted  only  by  court 77 

In  what  cases  judge  of  court  may  suspend  business  of  corporation 77 

When  judge  of  court  may  grant 78 

When  county  judge  may  grant 78 

Notice  of  application  for  injunction 78 

Notice  of  application  may  be  required 78 

Ik  parte  order  must  contain  order  to  show  cause  within  ten  days 78 

In  what  cases  notice  may  be  dispensed  with. 79 

General  rule  as  to  notice  of  motion 79 

To  suspend  ordinary  business  of  corporations,  granted  on  what  notice. ...  79 

Cannot  be  obtained  ex  parte  after  answer 80 

Order  to  show  cause,  how  obtained 80 

Contents  of  order  to  show  cause 80 

Object  and  effect  or  order  to  show  cause 80 

Order  to  show  cause,  when  granted 80 

When  defendant  will  be  restrained  pending  application,  on  notice 81 

Papers  on  which  to  apply  for  injnnction 81 

When  allowed  on  complaint 81 
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When  granted  on  aflSdavit 81 

Essentials  of  complaint  and  affidavit  mast  be  presented  in  moving  papers,  82 

When  complaint  mr.y  be  treated  a&  affidavit 82 

When  complaint  insufficient  as  affidavit 82 

By  whom  affidavit  must  be  made 83 

Form  and  contents  of  affidavit  on  motion  for 83 

Service  of  affidavit  with  injunction 84 

Filing  affidavit  on  obtaining  order 85 

Application  for  injunction  on  petition 85 

Mode  of  application  for  injunction 85 

Opposing  application  for  injunction '. 85 

Proceedings  on  application  for,  on  default  of  defendant 86 

Seenrity  to  be  giyen  in  ordinary  cases 87 

Form  of  security  upon  obtaining  injunction 87 

When  sureties  will  be  required  on  undertaking 89 

When  sureties  may  be  dispensed  with 89 

Jostideation  of  sureties  on  undertaking 89 

Undertaking  must  be  proved  or  acknowledged 89 

Amount  of  security  in  ordinary  cases 90 

Amount  of  security  may  be  increased 90 

Security  upon  order  to  show  cause 90 

Security  on  staying  proceedings  after  judgment 90 

Approval  of  undertaking  given  on  obtaining 93 

Filing  undertaking  given  on  obtaining 93 

Defective  undertakings  given  on  obtaining 93 

Liability  of  sureties  on  undertaking  given  on 93 

Damages  arising  from  issuing  of  injunction,  how  ascertained 94,     98 

AiTAinst  corporations 95 

Who  may  grant  Injunctions  against  corporations 95 

Eight  days'  notice  of  application  for  injunction  required  when  against  cor- 
poration    96 

Statutory  proceedings  in  respect  to  notice 96 

Security  required  on  obtaining,  against  corporations 96 

Airainst  State  olBcers 98 

Who  may  grant  injunction  against  State  officer 98 

Eight  days'  notice  of  application  for 98 

Security  required 98 

Approval  and  filing  of  undertaking 98 

Damages  arising  from,  how  ascertained 98 

Order  of  injnuction 99 

Writ  abolished  and  order  substituted 99 

Requisites  and  form  of  order  of <^ 99 

Proceedings  ok  order,  and  seryioe  of 106 

Order  of^  how  and  wlien  serred \ 106 

Time  of  service  of 106 

Place  of  service  of , 106 

Mode  of  service  of 106 

Must  be  personally  served  to  render  defendant  liable  for  a  contempt 106 

Granted  at  chambers,  how  served 107 
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Granted  by  court,  how  senred 107 

Affidavits  mast  be  served  with. 107 

Granted  by  judge,  may  be  enforced  as  oVder  of  court 108 

Prooebdinos  after  service  or  the  order 108 

Obejing  injanctions 108 

Voidable  injunctions  must  be  obeyed 108 

If  justice  had  jurisdiction  to  grant^  disobedience  is  contempt 108 

When  obedience  to,  not  obligatory 109 

Who  bound  to  obey 109 

When  agent  or  servant  bound  to  obey 109 

When  person  not  party  to  action  bound  to  obey 109 

Breach  of,  what  constitutes 110 

Disobedience^  and  its  pnnisliment lil 

Disobedience  of,  may  be  punished  by  attachment Ill 

Extent  of  punishment  for  violating 112 

Order  adjudging  party  in  contempt  appealable 113 

Yacating  or  modi^intc  injanetion 113 

How  vacated  or  modified 113 

When  vacated  ex  parte 113 

When  vacated  on  notice 1 13 

Application  to  vacate,  when  made 114 

On  what  papers  application  to  vacate  should  be  made 114 

Grounds  of  vacating 115 

Opposing  motion  to  vacate 116 

Affidavits  in  support  of  motion  to  vacate 117 

Affidavits  opposing  motion  to  vacate 118 

Practice  on  motion  to  vacate 118 

Order  to  racate 119 

Order  to  vacate  must  be  entered  and  served 110 

Form  and  contents  of  order  to  vacate 119 

Costs  of  motion  to  vacate 110 

Appeal  lies  to  general  term,  but  not  to  court  of  appeals^  from  order  vaca- 
ting   120 

Effect  of  appeal  from  order  continuing  or  dissolving 120 

Biscontinnanee  of  action 120 

Abatement  of  action  does  not  dissolve 120 

Dismissal  of  complaint  dissolves 121 

Effect  of  removal  of  cause  to  United  States  courts  on 121 

Amendment  of  complaint  does  not  dissolve 121 

Assessment  of  damages 122 

At  what  time  defendant  entitled  to  damages  resulting  from  allowance  of. .  122 

Referee  usually  appointed  to  ascertain  damages  resulting  from 123 

Proceedings  on  report  of  referee  allowing  damages 123 

What  damages  may  be  allowed 124 

Payment  of  damages,  how  enforced 123,  125 

Second  injunction 126' 

When  second  injunction  may  issue 126 

When  second  injunction  will  be  dissolved ^ 127 
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IN JQNCTIONS  —  Continued,  paqk. 

BeyiTiDf  or  contlniiliig  injnnctlons 127 

Dissolved  by  dismissal  of  complaint  may  be  continued  pending  appeal 126 

Injunction  continued  pending  i^peal  is,  in  fact,  new  injunction 127 

New  undertaking  must  be  given  on  revival  of ,  127 

On  what  facts  application  for  renewed  injunction  must  be  based  . . . . , 127 

Eenewed  after  dissolution  only  in  rare  cases 127 

Injunctions  granted  as  a  provisional  remedy  may  be  continued  at  hearing,  128 
Final  injunction  may  be  granted  at  hearing,  although  provisional  injunction 

not  maintained 128 

Fmal  disposition  of 127,  128 

INJURIES: 

Joinder  of  causes  of  action  for  injuries  to  person  or  property 365 

Joinder  of  causes  of  action  for  injuries  to  character 365 

Pleadings  in  action  for  injuries  arising  from  negligence 394 

INUENDO : 

Use  of,  in  actions  of  libel  and  slander 329 

INSOLVENCY: 

What  constitutes 208 

Of  partnership,  a  ground  for  appointment  of  receiver 208 

Of  executor,  administrator  t>r  trustee,  a  ground  for  appointment  of  re- 
ceiver    205.  214 

Of  corporation,  a  ground  for  appointment  of  receiver 211 

Insolvent  debtor,  when  required  to  file  security  for  costs 567 

INSPECTION  (See  Discovery) : 

Of  documents  under  the  Code 551 

Distinction  between  inspection  and  discovery. ^ 551 

Nature  and  object  of  the  remedy  by 551 

What  inspection  may  be  had 552 

Proceedings  to  obtain  order  for « 552 

Order  for 553 

Effect  of  order  for 554 

Order  for,  how  complied  with 554 

Order  for,  how  enforced 554 

Vacating  order  for •. 554 

INSURANCE : 

Receivers  of  insurance  companies  may  be  appointed  is  case  of  insolvency 

or  violation  of  charter 204 

Cancellation  of  contracts  o^  by  receiver 256 

Assessment  on  premium  notes  of  insurance  companies 258 

Surrender  of  policy  of. 259 

INTELLIGIBILITY: 

A  requisite  of  pleading 317 

How  enforced,  in  pleadings 317 

INTENT : 

When  question  of,  determines  right  to  attachment 137,  140 

To  defraud,  how  inferred 139 

/  ■   ■    ■ 

Wrongftil  intent^  when  and  how  pleaded 396 

Intent  to  deceive  must  be  alleged  and  proved 396 

VoL^IL  — 99 
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INTEREST:  P40b. 

In  the  event  of  an  action  disqualified  a  witness  at  common  law 655 

No  ground  of  disqualification  under  the  Code 655 

INTERPLEADER: 

When  order  of  interpleader  should  be  applied  for 400 

INTERROGATORIES: 

Testimony  of  witness  by  consent  taken  on 672 

Filing  of  testimony  and  interrogatories 673 

Not  necessary  in  proceedings  to  perpetuate  testimony 679 

On  commission  to  take  testimony 694 

General  form  of 694 

By  whcm  drawn 694 

Importance  of  care  in  framing 695 

Cross-interrogatories 695 

Settlement  of 695 

Either  party  may  except  to 696 

Cannot  be  rejected  because  leading 696 

Allowance  of,  must  be  indorsed  on  them 696 

INVENTORY : 

Must  be  made  of  property  attached 166 

How  made 166 

May  be  amended t 166 

Form  of 166 

Receiver  should  make  and  file 245 

IRREGULARITY: 

Efleet  of,  in  service  of  summons 406 

Motion  based  on,  not  superseded  by  service  of  amended  pleading 505 

IRRELEVANCY: 

In  pleadwo 408,  435,  478 

What  pleadings  are  irrelevant. 435,  478 

When  an  entire  pleading  is  irrelevant 479 

Remedy  against. 408,  435,  481 

Striking  out  irrelevant  matter  from  answer 435,  481 

Striking  out  shrm  and  irrelevant  answers 435,  481 

Motion  to  strike  out,  when,  how  and  where  made 408,  482,  483 

Motion  to  strike  out^  when  granted 483 

Proceedings  under  the  order 485 

Efiiect  of  a  failure  to  move 485 

IRREPARABLE  INJURY: 

Act  calculated  to  create,  may  be  restrained 8^    17 

ISSUES : 

What  is  an  issue 462 

Of  law.... 462 

Of  fact. .* 462 

Of  both  law  and  fact 462 

Special 462 

What  allegations  are  at  issue 463 

All  material  allegations  denied  by  adverse  party  are  at  issue 463 
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Denial  not  necessary  to  form 463 

What  allegations  are  notat  issue 463 

Mere  counter  statements  cannot  raise 464 

Issues  raised  in  one  answer,  not  defeated  by  admissions  in  another 464 

Settling  issues,  or  feigned  issues 464 

Feigned  issues  abolished 464 

Feigned  issues  under  former  practice • 464 

Substitute  for  feigned  issues  under  the  Code 465 

How  proposed  and  settled 465 

Upon  questions  of  adultery  in  actions  for  divorce 466 

JOINDER:    . 

Of  cAUBes  of  action 361 

Ifhat  caases  of  action  may  be  joined 361 

Of  legal  and  equitable  demands. 362 

Of  claims  arising  out  of  the  same  transaction 362 

Of  express  and  implied  contracts 365 

Of  injuries  to  person  or  property 365 

Of  injuries  to  character 365 

Of  claims  to  recover  real  property 366 

Of  claims  to  recover  personal  property. 366 

Of  claims  against  trustees. ; 366 

Beqaisitcs  of. 367 

As  to  causes  of  action 367 

As  to  parties 367 

As  to  place  of  trial 367 

As  to  statement  of  facts 368 

JOINT  DEBTORS: 

Property  of  one  of  several  may  be  attached 141 

JOINT-STOCfK  ASSOCIATIONS : 

Receiver  of  property  of,  when  appointed. 214 

JOINT  TENANTS : 

When  receiver  appointed  in  actions  between 205,  216 

JUDGMENT : 

Enforcement  of,  may  be  stayed  by  injunction 48 

Principles  on  which  equitable  relief  is  granted  against 48 

May  be  superseded  by  new  agreement 49 

When  enforcement  o^  will  be  stayed « 68 

How  satisfied  when  attachment  has  issued 194 

For  defendant^  in  attachment 197 

Pleadings  in  actions  on  foreign  jud^ents 316,  326 

Pleading  judgments  of  courts  of  limited  jurisdiction 325,  326 

Officer  rendering,  must  be  designated,  where 326 

Of  courts  of  general  jurisdiction,  how  pleaded 326 

Of  courts  of  other  States,  how  pleaded 326 

When  pleaded  by  supplemental  complaint 467 

Offer  of. ,', 405 

Effect  of  offer  of. 405 

Offer  of^  when  proper. , 405 
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JUDGMENT  ~  Continued,  pack. 

On  frirolona  anBwen  ftnd  demviren 436;  493 

On  failure  to  reply  to  counter-claim 444 

Of  discontinuance,  on  non-service  of  complaint 516 

On  failure  to  answer 517 

On  default  of  sole  defendant 518 

On  default  of  one  of  several  defendants. . , 518 

On  partial  Cailnre  to  answer '. 519 

Where  defense  is  a  counier-daim 519 

Allowed  only  where  defense  is  wholly  afldrmative 519 

Proceedings  on  judgment  on  partial  failure  to  answer 519 

On  failure  to  reply 520 

When  defendant  may  move  for 520 

On  failure  to  reply  to  counter-claim 520 

On  disregard  of  order  to  reply  to  new  matter  other  than  a  counter-claim. .  520 

Proceedings  on  motion  for 521 

Application  for,  when  made 521 

Notice  of  motion  for 521 

On  what  papers  to  apply  for 521 

Order  directing  judgment  for  defendant 521 

How  entered. , : 522 

How  proved 641 

Proof  of  judgments  of  courts  of  this  State 641 

Defect  in  proof  of,  how  supplied  on  trial 642 

Of  superior  courts  of  record,  how  proved v 642 

In  courts  not  of  record,  how  proved 642 

Of  justice's  courts,  how  proved 642 

Of  surrogate's  courts,  how  proved 643 

Of  courts  of  other  States,  how  proved 643 

Constitutional  provisions  as  to  judgments  of  courts  of  other  States 643 

Of  courts  of  foreign  countries,  how  proved 644 

For  costs,  cannot  be  entered  on  discontinuance 606 

JUDICIAL  NOTICE : 

What  things  are  judicially  noticed 316 

Things  judicially  noticed  need  not  be  alleged 316 

Statutes  of  United  States  judicially  noticed 639 

Foreign  laws  not  judicially  noticed 630 

What  seals  are  judicially  noticed , 642 

JUDICIAL  WRITINGS  (See  Ihndence) : 

How  proved 641-647 

JURISDICTION:  . 

When  facts  showing,  must  be  alleged 309,  326 

Must  be  alleged  in  action  on  foreign  judgment 316,  326 

Jurisdictional  matters,  how  alleged 325 

Demurrer  to  complaint  for  want  of 447 

Objections  to  want  of,  not  waived  by  omission  to  demur 456 

Question  of,  may  be  raised  on  argument  of  demurrer  to  answer 460 
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KNOWLEDGE :  paor 

When'  it  is  necessarjr  to  allege  knowledge  in  defendant 392 

Of  malicious  or  vicious  disposition  of  animals 303 

In  actions  for  fraud 304 

Not  essential  in  an  action  upon  an  absolute  warranty 304 

In  actions  against  one  party  for  injuries  received  through  negligence  of 

another 304 

In  action  for  enticing  away  servant 395 

Id  action  for  malicious  arrest 305 

How  pleaded 305 

Denial  of  knowledge  or  information 423 

Personal  knowledge  not  essential  in  party  verifying  a  pleading 421 

Want  of,  when  not  an  excuse  for  want  of  direct  denial 423 

LACHES : 

When  laches  will  defeat  an  application  for  an  injunction 9)  10,    64 

When  laches  will  defeat  an  application  for  an  attachment 141 

When  laches  will  defeat  application  for  receiver 222 

Eflect  of,  on  allowance  of  n^  exeat 275 

Will  waive  right  to  move  for  dismissal  of  complaint 512 

Will  defeat  an  application  for  a  discovery , .  537' 

Will  defeat  application  for  security  for  costs 570 

LAWS: 

Foreign  laws  must  be  proved  as  facts 630 

(See  Statutes.) 

LEAVE  OP  COURT : 

Should  be  obtained  by  receiver  before  paying  out  money 243 

Necessary  to  enable  receiver  to  lease  land  for  term  of  years 243 

Necessary  to  enable  receiver  to  sell  real  estate 243 

Necessary  to  enable  receiver  to  sell  bad  debts 245 

Should  be  obtained  by  receiver  before  bringing  or  defending  action 245 

When  receiver  may  act  without  first  obtaining 242 

To  bring  action  against  sureties  on  bond  of  defendant  in  ne  exeat  necessary,  284 

To  file  supplemental  pleading,  when  necessary. 400 

To  file  supplemental  complaint  to  revive  action  unnecessary 460 

To  unend  pleadings 506 

LEASE: 

Power  of  receiver  to  lease  lands 242,  243 

LECTURES:  ' 

Publication  of,  restrained  when 54 

(See  Literari/ productions,) 
LETTERS : 

Publication  of)  may  be  restrained 54 

(See  Literary  productions.) 

Of  a  partnership  not  subject  to  attachment 163 

When  subject  to  discovery 536 

LETTERS  PATENT : 

Uow  proved 640 

LETTERS  ROGATORY: 

When  to  be  applied  for 682 
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LETT:  PACK. 

Under  warrant  of  attachment^  how  made 165 

Amount  of,  on  attachment 165 

LIABILITIES : 

Of  receivers  for  loss  or  mismanagement  of  trust  estate 260 

Of  attorneys  for  costs 670 

LIBEL : 

Court  of  equity  will  not  restrain  publication  of 71 

Pleadings  in  actions  for 329 

Discovery  tlot  granted  in  action  for 538 

LIEN: 

Of  attachment)  when  it  attaches 177 

Service  of  warrant  of  attachment  creates  lien  on  attached  property 177 

Priority  of,  on  attachment^  how  determined 177 

Property  subject  to,  may  be  attached 178 

Interest  acquired  on  attachment  of  property  subject  to 178 

Acquired  by  officer  on  attaching  property 179 

LIGHT  AND  AIR  (See  EasemenU) : 

LIS  PBirnuirs  : 

Injunction  to  restrain  sale  of  lands  not  granted  when  Uspendetu  filed. ...  62 

(See  Pendency  of  action.) 

LITERARY  PRODUCTIONS : 

Rights  of  author  of  unpublished  manuscript 53 

The  use  of  an  extract  quotation  or  abridgment  of  a  published  work  not 

piracy 53 

Gift  of  manuscript  carries  no  right  to  publish. 53 

When  author  may  enjoin  publication 53 

What  constitutes  publication 53 

Publication  of  private  letters  may  be  restrained 54 

Publication  of  oral  lectures  restrained  when 54 

Literary  property  exists  in  oil-paintings 54 

Right  to  reproduce  oil-painting  is  property  at  common  law 54 

Right  to  reproduce  oil-paintings  assignable 54 

Unauthorized  sale  of  copies  of  oil-paintings  may  be  restrained ,.  54 

Literary  property  exists  in  uncopyrighted  musical  composition 54 

When  right  of  propert};  in  musical  composition  ceases 54 

Remedy  against  unauthorized  publication  of  musical  composition 54 

Unrestricted  publication  destroys  property  in ..'....  69 

Rights  of  editors  and  publishers 71 

Libelous  publications  notenjoined 71 

Piracy  of  immoral  work,  not  enjoined *. 71 

LITTORAL  RIGHTS: 

Title  to  navigable  waters  vested  in  the  State. 20 

Rights  of  proprietors  of  land  on  banks  of  navigable  waters 26 

Rights  of  proprietors  of  land  on  banks  of  unnavigable  waters 27 

Eight  to  fish  in  unnavigable  waters 27 
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LIQUIDATED  DAMAGES :  page. 

Prohibit  injunction,  in  action  for  specific  performance 7,  16,  62,  70 

Offer  to  liquidate 588 

When  and  in  what  cases  offer  to  liquidate  may  be  made 588 

Effect  of  offer  to  liquidate. 588 

LOST  INSTRUMENTS: 

Execution  and  contents  of  may  be  proved  by  parol 650 

Foundation  for  parol  evidence  of  lost  instruments 650 

Lost  note,  how  proved. 651 

Bond  of  indemnity  necessary  to  a  recovery  on  a  lost  negotiable  note 651 

Bond  not  required  where. instrument  destroyed 651  - 

Ck)rrectness  of  copy  of,  must  be  proved  by  best  evidence  obtainable* 651 

LUNATICS : 

Receiver  of  estates  of,  may  be  appointed 205 

At  what  time  receiver  of  estate  of,  appointed 215 

Application  for  ne  exeat  in  behalf  of 277 

Absolutely  disqualified  as  witnesses 657 

MALICE : 

Must  be  alleged  in  action  for  malicious  prosecution 396 

Direct  allegation  of,  not  necessary  in  action  for  libel ,  307 

When  alleged  in  action  for  slander 396 

How  alleged  in  action  for  slander 397 

MALICIOUS  PROSECUTION: 

Malice  must  be  alleged  in  action  for 396 

MANDAMUS : 

Lies  to  compel  wharfingers  to  provide  adequate  facilities  for  wharfage 41 

Lies  to  compel  operation  of  railroad 66 

MANUSCRIPT : 

Rights  of  author  in  unpublished. 53 

(See  Idterary  productions,) 
MARRIAGE : 

How  proved 646 

MARRIED  WOMEN : 

Ne  exeat  may  issue  against 275 

May  obUun  ne  exeat  against  her  husband 277 

MECH  ANICS*  LIEN : 

Remedies  obtainable  in  action  to  foreclose 216 

MERITS : 

Must  be  sworn  to  on  motion  to  change  venue.  .^} .^^ .  631 

Affidavit  of , .7 ?t<s«31 

MINISTERS : 

Of  Ui6  gospel  not  allowed  to  disclose  confessions  made  to  them  professionally,  659 

Communications  not  made  to  minister  as  such,  not  privileged j359 

MISJOINDER : 

Of  parties  not  a  subject  of  demurrer  for  defect  of  parties 449 

Of  parties  may  be  reached  by  demurrer  under  subdivision  6  of  section  144 

of  the  Code 460 
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Of  actions,  a  subject  of  demurrer • 450 

Test  of  improper  joluder 450 

Blending  of  two  causes  of  action  in  one^  not  a  misjoinder 451 

Demurrer  for  misjoinder  of  actions  must  be  to  entire  complaint 452 

MISTAKE : 

In  actions  at  law,  a  ground  for  equitable  relief 60 

Effect  of,  in  expressing  intent  of  parties  to  contract 75 

Amendment  of  pleadings  to  correct 507 

MOTION ; 

pRAcncB  ON 409 

Fornix  contents  and  serfice  of  notice  of 409 

Upon  what  papers  a  motion  should  be  based 409 

When  motion  must  be  made 500 

Opposing  motion 500 

MORTGAGORS  AND  MORTGAGEES  (See  Ibredosure) : 

Mortgagee  cannot  receive  compensation  as  receiver  of  rents  and  profits  of 
mortgaged  premises 225 

MUNICIPAL  CORPORATIONS  : 

Legislative  branch  of,  cannot  be  restrained  from  legislating 60,  72 

Results  of  illegal  legislation  by,  may  be  enjoined 60 

Illegal  appropriation  of  public  funds  by,  may  be  enjoined 60 

Execution  of  illegal  contract  by,  may  be  enjoined 60 

Continuance  of  public  nuisance  by,  may  be  enjoined 60 

Discretionary  acts  of,  cannot  be  restrained 72 

Execution  of  valid  contract  by,  cannot  be  restrained 72 

Act  of,  how  proved 641 

MUSICAL  COMPOSITION: 

Literary  property  exists  in • .    54 

(See  IMerary  productions,) 

NAMES: 

What  is  understood  in  law  by  a  name 370 

Of  court,  county  and  parties  must  be  specified  in  complaint 370 

Of  parties,  how  stated  in  complaint 370 

Effect  of  variance  between  summons  and  complaint  as  to  names  of  parties. .  371 

NE  EXEAT: 

Gekebal  discussion  of  the  rbmedt 272 

Nature  and  abject  of  the  remedy 272 

Origin  of  the  writ  of 272 

How  formerly  employed. 272 

How  employed  under  modern  practice 272 

A  writ  of  right 272 

Was  the  remedy  abolished  by  the  Code 272 

Ik  what  cases  allowed .' 273 

When  the  remedy  may  be  had 273 

In  what  class  of  actions  allowed 273 

Generally  aUowed  only  on  equitable  demand 273 

In  certain  cases,  allowed  in  legal  actions 273 
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For  what  demands 274 

Must  be  an  existing  right  to  relief. 274 

Formerly  could  only  issue  where  there  was  a  money  demand 274 

Hay  issue  to  aid  injunction  to  restrain  a  breach  of  negative  covenant 274 

Amount  of  money  demand  must  be  certain  to  authorize  writ 274 

Hay  issue  against  what  defendants < 275 

May  issue  against  foreigner^  or  non-resident 275 

May  issue  on  demands  arising  abroad. 275 

Hay  issue  against  foreign  executor  or  administrator. 275 

May  issue  against  a  married  woman 275 

Hay  be  obtained  by  defetylant  against  plaintifif 275 

Remedy,  when  not  obtainable 275 

Issues  in  action  for  specific  performance  of  contract  to  convey  land  only 

where  demand  is  for  purchase-money  due 275 

Not  allowed  where  defendant  has  or  might  have  been  arrested 275 

Arrest  of  defendant  on  another  demand  does  not  bar  remedy 275 

PROCKEDINGS  TO  OBTAIN 276 

Application  for^  liow  made 276 

Writ  may  issue  and  be  served  with  summons 276 

May  be  allowed  at  any  stage  of  the  stiit 276 

May  be  allowed  on  claim  for  alimony,  before  decree 276 

Application  for,  should  be  made  promptly 276 

To  whom  the  application  should  be  made • 276 

May  be  granted  exparU^  before  appearance 276 

On  what  papers  to  apply  for. 276 

Application  may  be  made  on  petition,  affidavit,  or  complaint 276 

What  an  affidavit  must  show  to  obtain 27^ 

Who  may  make  affidavit 277 

Writ  or  order  of  ne  exeat 278 

How  issued 278 

Amount  of  bail  required  in  order. 278 

Form  of  writ  or  order 278 

Order  may  be  enforced  by  attachment 278 

SSRVICB  OF  WRIT  OB  OBDKB. 280 

Service^  how  made i 280 

Service  of  order  of. 280 

Service  of  writ  of. 280 

Proceedings  aiter  sertioe 280 

Proceedings  after  serviee  by  sheriff 280 

Sheriff  should  require  execution  of  bond 280 

Amount  of  bond  required  of  defendant 280 

Sheriff  responsible  for  security  taken 281 

Sheriff  allowed  time  to  produce  defendants 281 

Sheriff  should  commit  defendant  to  jail  if  bond  not  given 281 

Defendant  cannot  be  arrested  until  he  has  refused  to  give  security 281 

Return  of  writ,  how  made 281 

Proceedings  by  defendant 282 

Application  for  discharge  on  security 282 

When  discharge  allowed 282 

Vol.  n— 100 
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When  discharged  on  the  merits 282 

When  discharged  for  irregularity 283 

Practice  on  application  for  discharge 283 

Giving  of  security  not  a  waiver  of  right  to  discharge 283 

When  right  to  discharge  waived 2B3 

Where  defendant  leaves  the  State 284 

Sherifif  responsible  for  plaintiff's  claim  if  defendant  leaves  the  State 284 

Proceedings  before  bringing  action  on  bond 284 

Leave  of  court  necessary  to  suit  on  bond 284 

Liability  of  sureties  on  bond. 284 

NEGOTIABLE  PAPER: 

When  transfer  of,  will  be  restrained  by  injunction 29 

When  holder  of,  will  be  deemed  a  bona  fidt  holder 29 

When  a  bona  fide  holder  of,  will  be  restrained  from  suing  on 30 

Pleadings  in  actions  on 327 

NEW  MATTER  (See  Pleading$) : 

As  A  DEFENSE 426 

What  constitutes 426 

What  is  not 426 

What  is  a  coantei>cIaini. 427 

How  pleaded 430,  442 

As  a  defense 430 

As  a  counter-claim 431 

In  rsplt 442 

What  new  matter  may  be  pleaded  in 444 

Counter-clium  may  be  pleaded  in  reply  as 442 

NON-RESIDENT : 

May  obtain  attachment  against  debtor 131.  136 

When  defendant  a  foreign  corporation,  attachment  may  be  granted  only  in 

certain  cases 131,  136 

May  assign  demand,  and  assignee  may  obtain  attachment 131 

Ne  exeai  may  issue  against i 275 

Plaintiff  may  be  compelled  to  file  security  for  costs 565 

Assignment  of  demand  by,  will  not  affect  the  right  of  defendant  to  security 

for  costs 570 

May  be  subpoenaed  as  a  witness  when  passing  through  the  State 718 

NOTARIES  PUBLIC: 

Proceedings  of,  how  proved 647 

Entries  and  memoranda  by,  when  admissible  in  evidence 647 

Certificate  of  protest^  when  admissible  in  evidence 647 

NOTES: 

When  transfer  of,  may  be  restrained 29 

Fraud  in  obtaining,  a  ground  for  restraining  transfer 29 

Illegal  consideration  of,  a  ground  for  restraining  transfer 29 

How  attached 169 

Pleadings  in  actions  on 327 

Protest  of,  how  proved 647 
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How  proved 651 

Parol  evidence  of  lost  note  admissible- 651 

Bond  of  indemnity  necessary  to  a  recovery  on  a  lost  negotiable  note 651 

NOTICE: 

Of  application  for  an  injanetlon 11,    78 

Oeneral  rule  as  to  notice  of  motion 79 

Of  moUon  for  injunction  to  suspend  business  of  corporation 79,    96 

Of  motion  for  injunction  must  be  given  afler  answer 80 

Of  application  for  injunction  against  State  officers 98 

Accompanying  attachment  of  goods  incapable  of  manual  delivery 168 

Of  application  to  vacate  attachment,  when  necessary 185 

Of  motion  for  discharge  of  attachment  on  security  not  necessary 188 

Of  application  for  appointment  of  receiver 227 

To  quit,  receiver  may  give 242 

Of  application  for  writ  o£ne  exeat 276 

When  and  how  pleaded 385 

When  notice  should  be  pleaded 385 

How  notice  should  be  pleaded 385 

Of  motion  for  a  discovery 540 

Of  motion  to  consolidate  actions *. 559 

Of  motion  to  change  place  of  trial 631 

Of  motion  for  a  deposit  in  court 598 

To  produce  documents  on  the  trial. 652,  729 

NUISANCE: 

What  constitutes  a 19,    20 

When  an  injunction  will  be  granted  to  restrain 19-21 

When  city  railroad  is  a  nuisance  per  se 20,    37 

Who  may  obtain  injunction  to  restrain 20 

When  a  bridge  may  be  restrained  as  a 39 

NULLITIES : 

Answers  served  after  expiration  of  statutory  time  are 432 

Defective  answers  cannot  be  treated  as 432 

OFFER: 

Offkr  of  jxn>oicsMT 405 

Effect  of '405 

Proceedings  on 405 

When  made a 405 

To  LIQUIDATX  DAMAOIS i 588 

When^  and  in  what  cases^  olfer  may  be  made 588 

In  actions  on  contract 588 

Must  be  made  on  answering 588 

Form  and  contents  of  olTer 588 

Proceedings  sabseqnent  to  offer 588 

Effect  of 589 

When  accepted 589 

When  not  accepted 589 

OFFICERS  (See  PubUe  Officers) :      ' 

Of  corporations  may  be  appointed  recaiyers 223 
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or  insolveut  corporation  cannot  be  receiver  ot  corporation 225 

Of  corporations  must  disclose  fact  of  service  of  notice  of  application  for 

receiver 227 

Of  corporations,  verification  of  pleadings  by 342 

ORDER: 

Of  injunction,  requisites  and  form 90 

Of  injunction,  how  and  when  served 106 

Of  injunction,  how  enforced 108 

Vacating  injunction •. 110 

By  court  appointing  receiver 230 

Appointing  receiver  upon  report  of  referee 233 

By  referee  appointing  receiver 235 

Directing  deposit  of  money  in  court 2G7,  268,  598 

To  satisfy  part  of  demand  admitted  to  be  due 2G9,  271,  593 

Order  of  ne  exeat 278 

For  a  discovery  . . .  i 546 

For  a  further  discovery 540 

Vacating  order  for  a  discovery 550 

For  inspection  of  books  and  papers 553 

To  consolidate  actions 500 

To  file  security  for  costs 573,  575 

Changing  place  of  trial 620 

Of  discontinuance 606 

Proof  of  judge's  order 646 

ORDER  TO  SHOW  CAUSE: 

Must  be  inserted  in  injunction  order  when  granted  ex  parte 78 

Why  injunction  should  not  issue,  how  obtained 80 

Not  granted  as  of  course 80 

Object  of,  where  injunction  is  sought 80 

Effect  of,  where  injunction  is  sought 80 

When  viewed  with  suspicion 80 

When  granted 80 

Or  notice  requisite  to  allowance  of  injunction  after  answer 81 

PAINTmaS : 

Literary  property  exists  in 54 

Sale  of  copies  of,  may  be  restrained  when 54 

PAROL  EVIDENCE  (See  Evidence) : 

Common  law  of  other  States  may  be  proved  by 639 

Execution  and  contents  of  lost  inBtruments  proved  by 650,  651 

PARTICULARITY : 

Degree  of,  required  in  pleadings 317-^320 

In  allegations  of  time 317 

In  allegations  of  place 318 

In  allegations  of  quantity 310 

In  allegations  of  value 319 

Facts  best  known  to  adverse  party  require  less  particularity  of  statement. .  320 
Excessive  particularity  not  required  in  statement  of  manner  in  which  wrong 
was  committed. . . . . « 389 


797 

PABTIES :  pagb. 

In  interest  not  nsnallj  appointed  receivers. . : 223,  224 

Officers  of  corporations  voluntarily  dissolved  may  be  appointed  receivers. .  223 

Solvent  partner  of  insolvent  firm  may  be  appointed  receiver 224 

When  party  acts  as  receiver  cannot  receive  compensation 224 

When  several  caoses  of  action  are  joined,  all  parties  thereto  must  be  inter- 
ested in  all 367 

Names  of,  must  be  given  in  complaint 370 

Unknown  parties,  how.  designated  in  complaint 370 

Effect  of  variance  between  summons  and  complaint  as  to 371 

Suing  in  a  representative  character 373 

Demurrer  for  defect  of 449 

New  parties  cannot  be  brought  in  by  amending  complaint 504 

Discovery  granted  between  parties  to  action  only 538 

Discovery  not  allowed  to  discover  names  of. 538 

In  interest  or  to  action,  competent  witnesses G55 

When  a  party  is  not  a  competent  witness 655 

Husband  and  wife,  when  parties  may  be  examined  for  or  against  each  other,  056 

EZAinNATION  OF,  BErORB  TRIAL  UKOONDITIOKALLT 710 

Wben  parties  may  be  ^pponliied  us  witnesses  before  trial. 710,  712 

Examination  of,  a  matterof  right 710 

Object  of  examination 711 

Proceedings  to  obtain  evidence  of  adverse  party,  prior  to  act  of  1847 711 

Bills  of  discovery  abolished  by  section  389  of  the  Code 711 

Substance  of  old  .remedy  retained  by  the  Code 712 

Proeednre  to  obtain  examination  of  party  712 

Application,  how  made 713 

Contents  of  affidavit;  to  obtain  examination 713 

Summons  and  order  for  the  attendance  of  the  party 713 

Summons  must  be  /served  and  fees  paid 713 

Warrant  may  issue  if  party  di^egards  summons  » 714 

Order  striking  o.ut  pleading  of  party  failing  to  appear 714 

Notice  of  the  e^camination,  how  served 714 

Form  and  consents,  of  the  notice 714 

Penalties  where  party  refuses  to  be  examined 714 

Party  refusing  to  be  examined  may  be  committed 714 

Affidavits  to  obtain  punishment  of  party  for  contempt 714 

Proceedings  on  examination  of  party 715 

Where  examination  must  be  held 715 

Before  what  officer  parties  must  be  examined 715 

Examination  of  party,  how  conducted 715 

Proceeding  in  the  nature  of,  and  subject  to  same  rules  as  a  cross-exam- 
ination    715 

Examination  of  party  may  be  rebutted  by  adverse  testimony 715 

When  party  called  as  a  witness  may  be  impeached 716 

Deposition  of  party^  how  nsed 716 

Deposition  may  be  read  in  evidence  by  either  party  on  the  trial 716 

Party  offering  it  is  not  bound  to  read  the  whole 716 

Party  entitled  to  fees  when  subpoenaed  by  adverse  party 722 

Notice  to  compel  production  of  papers  by ( . .' 652,  729 
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PARTITION :                                                                                                   paoil 
When  receiver  appointed  in  action  of 209 

PARTNERS: 

Bound  by  partnership  a^eements 55 

^  Breach  of  covenants  by.  msy  be  restrained  when 55 

Must  make  case  for  dissolution  before  injunction  granted 55,  71 

Misapplication  of  partnership  funds  may  be  restrained 55 

Where  existence  of  partnership  is  in  doubt^  no  injunction  can  issue  in  suits 

between 72 

When  sale  of  partnership  interest  on  execution  will  not  be  restrained ....    72 
Copartnership  property  may  be  attached  on  demand  against  one  partner  .  163 

Copartnership  property  may  be  sold  under  atttachment 163 

Interest  of  special  partner,  how  attached 163 

Credits  due  copartnership  cannot  be  attached  for  individual  debt  of  partner,  163 
Solvent  partner  should  be  appointed  receiver  of  insolvent  firm 224 

PARTNERSHIPS : 

Credits  of,  cannot  be  attached 142 

When  copartnerehip  property  placed  in  hands  of  receiver 204,  207 

Receiver  appointed  in  actions  to  close  up 207 

Insolvency  of  firm  a  ground  for  appointipent  of  receiver 207' 

Dissolution  of,  not  |>«r  «e,  a  ground  for  appointing  receiver 208,  220 

When  "  insolvent " 208 

When  receiver  will  not  be  appointed  in  action  for  dissolution  of 200 

Must  be  misconduct  on  the  part  of  partner  to  authorize  appointment  of 

receiver  of  affairs  of 219 

When  receiver  may  continue  partnership  business 253 

Discovery,  in  actions  relating  to 534 

PARTY  WALLS : 

Interference  with,  may  be  restrained • 22 

PATENTS : 

Federal  courts  have  exclusive  jurisdiction  of 50,    68 

Infringement  of,  cannot  be  restrained  by  St4ite  court 50,    68 

Infringement  of,  may  be  restrained  by  federal  court 51 

Letters  patent^  how  proved 640 

Land  patents,  how  proved. 611 

PAYMENT : 

Plea  of. 287 

PENALTY : 

In  action  for,  injunction  cannot  issue 7 

Injunction  may  issue  to  restrain  breach  of  covenant  secured  by 16 

PENDENCY  OP  ACTION : 

Sale  of  land  cannot  be  restrained  when  notice  of,  filed 62 

To  declare  mortgage  void,  no  ground  for  restraining  foreclosure 67 

Notice  of,  must  be  filed  on  attachment  of  real  estate 171 

Efifect  of  omission  to  file  notice  of. 172 

Demurrer  where  another  action  is  pending 448 

Definition  of  term  as  used  in  respect  to  demurrer 448 

Facts  occurring  during,  must  be  alleged  by  supplemental  complaint 468 
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PENDENCY  OP  ACTION—  ConHnwcL  paoe. 

Necessary  to  allowance  of  a  discovery 629 

Discontiauaace  of  prior  suit  on  plea  of 602 

PERFORMANCE  : 

Of  conditions^  when  and  how  alleged 383 

Of  conditions  precedent ^ 383 

Of  conditions  concurrent 384 

PERISHABLE  PROPERTY: 

When  attached,  must  be  sold  at  public  auction 167 

Sale  of,  by  whom  directed 167 

Proceeds  of  sale  of,  how  disposed  of 167 

PERPETUATION  OF  TESTIMONY : 

Nature  and  ohjeet  of  the  proeeeding 675 

Under  the  old  chancery  practice 675 

Proceeding  may  be  had  as  a  matter  of  right 676 

Testimony  may  be  taken  at  any  stage  of  the  action  before  trial 675 

Proceedings  to  obtain  an  examination 676 

Application,  where  made 676 

Affidavit  to  obtain  order  for  examination 676 

Order  for  examination,  and  proceedings  to  enforce  it 677 

Form  and  contents  of  the  order. 677 

Service  of  the  order 678 

Appearance  of  witness  compelled  by  summons 678 

Proceedings  npon  examination 678 

Before  whom  the  examination  may  be  had 678 

Proof  of  service  of  the  order,  when  necessary 679 

Mode  of  conducting  the  examination 679 

Interrogatories  not  necessary 679 

Deposition  must  be  subscribed,  certified  and  filed 679 

Putting  deposition  in  CTldence 679 

When  deposition  may  be  put  in  evidence 679 

Effect  of  deposition  as  evidence 680 

Objections  to  competency,  etc.,  may  be  taken 680 

Suppression  of  deposition 680 

PERSONAL  PROPERTY: 

When  an  injunction  will  issue  in  respect  to 29 

Transfer  of  negotiable  instruments  restrained,  when 29 

Transfer  of  stocks  restrained,  when 30 

Injunction  in  aid  of  action  for  possession  of. * 32 

When  disposal  of,  by  debtor,  may  be  restrained 32 

Removal  of,  when  restrained 32,  33 

Removal  of,  when  not  restrained 64 

May  be  attached  in  proper  cases 157 

PERSONAL  RIGHTS: 

Protected  by  injunction,  when > 55 

PERSONAL  SERVICES : 

When  specific  performance  of  contract  for,  cannot  be  enforced 74 

(See  Speeifie  performance.) 
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PETITION:  facb. 

Application  for  injunction  on .- 85 

For  allowance  of  writ  of  ne  exeat 276 

For  a  discovery  of  books,  etc 540 

PHOTOGRAPHS : 

When  the  making  and  sale  of  photographs  of  oil-paintings  may  be  restrained,    54 

PHYSICIANS : 

And  surgeons,  not  allowed  to  disclose  information  acquired  in  a  professional 

character. 659 

May  testify  in  a  testamentary  cause 659 

May  testify,  in  an  action  for  his  fees,  as  to  nature  of  disease  treated  by  him,  659 
Technical  relation  of  physician  and  patient  need  not  exist  to  raise  question 

of  priYilege 659 

PIRACY : 

What  constitutes  literary  piracy 53 

Use  of  extracts,  quotations,  or  abridgments  not 53 

Remedy  against 53 

•  Of  immoral  work,  cannot  be  restrained 71 

PLACE : 

Allegations  of,  when  neeettary 318 

In  local  actions 318 

In  actions  on  contract 318 

In  actions  given  by  statute 318 

In  common-law  actions  for  torts ; 319 

Of  performance,  when  designated  in  contract 319 

Allegations  of,  not  subject  of  denial i 417 

Of  tender 581 

PLACE  OP  TRIAL : 

Must  be  stated  in  complaint 370 

Efifect  of  omission  of,  from  complaint 370 

Efifect  of  disagreement  between  summons  and  complaint,  as  to 371 

Chanoino  place  or  trial G23 

General  provisions  as  to  elianglng 623 

Wben  venne  is  laid  in  wrong  connty 623 

Distinction  between  local  and  transitory  actions  abolished 623 

How  to  determine 624 

Change  of^  where  impartial  trial  cannot  be  had G24 

Fact  that  impartial  trial  cannot  be  had  must  be  clearly  established G24 

Known  partiality  of  judge  a  ground  for  change  of. G24 

Local  interest  in  the  subject  of  action  not  a  ground  for  changing 624 

Existence  of  party  spirit  against  a  party  not  a  ground  for  changing 624 

Strong  excitement  against  defendants  a  ground  for  changing 625 

Change  of  venne  for  convenience  of  witnesses 625 

Residence  of  witnesses,  how  far  aflfecting  the  question  of  change  of 625 

Changing,  for  convenience  of  witnesses,  a  matter  of  discretion 625 

Residence  of  witnesses  regarded,  rather  than  distance  from 626 

Convenience  of  foreign  witnesses,  not  a  ground  for  changing '. . . .  626 

Number  of  witnesses  does  not  control 626 


.  * 


•.' 


INDEX.  801 

PLACE  OP  TRIAL—  Continued.  paor. 

Convenience  of  witnesses  regarded  rather  than  number,  in  changing 626 

Stipulation  to  pay  expense  of  procuring  witnesses,  not  a  ground  for  refus- 
ing tochangc '. 626,  635 

Materiality  of  witnesses  must  be  shown  on  application  to  change 627 

The  question  of  delay,  how  far  affecting  the  motion  to  change 627 

Cluuigre  of^  without  application  toconrt 627 

May  be  changed  by  amendment  of  complaint 627 

May  be  changed  by  consent  on  demand , 628 

Mere  service  of  demand  does  not  change '. 628 

Demand  for  change  of  venue  must  be  served  before  answering 628 

Yenue,  how  changed  in  action  to  foreclose  mortgage 628 

Cliaiige  ofy  by  order  of  court 629 

When  demand  for  change  of  venue  necessary  before  application  to  court. .  629 

Stay  of  proceedings  when  granted  for  purpose  of  changing 629 

Effect  of  stay  of  proceedings 629 

Motion  to  change,  when  made 630 

Motion  to  change,  where  and  by  whom  made 630 

Notice  of  motion  to  change 631 

Affidavit  to  obtain  change 631-633 

Defendant  must  swear  to  merits  on  motion  to  change 631 

Form  of  affidavit  of  merits 631 

(^posing  motioii  to  cliange 634 

Plaintiff  may  oppose  motion  on  counter  affidavits 634 

What  stipulations  by  plaintiff  will  defeat  motion  to  change 635 

Obtaining  order  vacating  stay  of  proceedings % 635 

Order  changing ^ 636 

Form  of  order  changing 636 

Service  and  entry  of  order T 637 

Compliance  with  order 637 

PLEADINGS : 

General  principles  of 285 

Old  principles  and  rules,  how  far  in foroe.  .'. 285 

In  legal  actions 285 

Nature  and  object  of  pleading 285 

Origin  of  the  rules  of  pleading 285 

Changes  introduced  by  the  Code 286 

Old  practice  and  forms,  qualifiedly  abolished 286 

Must  tend  to  briug  the  action  to  an  issue 286 

The  allegations  of,  must  be  pertinent  and  material 286 

Immaterial  points  should  not  be  traversed 286 

Denial  of  matter  of  aggravation  improper 286 

Matter  of  inducement^  not  a  subject  of  denial 287 

Traverse  must  not  be  too  broad  or  too  narrow 287 

A  conjunctive  denial  of  an  allegation  bad 287 

Must  tend  to  a  unity  of  issue 287 

Several  distinct  matters  not  properly  pleaded  in  support  of  a  single  demand,  287 
Several  distinct  matters  properly  pleaded  in  support  of  several  demands. .  287 
Rule  of  pleading  where  thef e  were  several  defendants 287 

Vol.  IL  — 101 
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PLE  ADINGS  —  Continued,  paok. 

Pleading^  several  counts  allowable  under  old  system 288 

Election  between  inconsistent  pleas  under  the  Revised  Statutes 288 

Not  allowable  to  both  plead  and  demur  to  same  matter 288 

Must  tend  to  produce  certainty  in  the  issue 289 

Allegations  in  respect  to  place  and  value 389 

Must  be  clear,  consistent  and  intelligible 289 

Must  not  be  burdened  with  unnecessary  matter 289 

Brevity  commanded  and  prolixity  prohibited 290 

In  equitable  Actions 290 

Combination  of  certainty  and  precision  with  brevity,  the  perfection  of 

pleading  at  law 290 

Extreme  brevity  not  possible  in  equitable  actions 290 

Mode  of  stating  facts  in  equitable  actions 290 

Formal  parts  of  a  bill  in  chancery 290 

Chancery  rules,  how  far  retained 290 

Matter  of  evidence  not  pleaded 291 

General  Tiew  of  the  old  and  new  systems 291 

Intent  of  the  legislature  to  abolish  old  forms  of  actions  and  pleadings. . . .  291 

Effect  of  the  blending  of  law  and  equity 291 

Technical  rules  only  have  been  abolished 291 

Rules  dictated  by  good  sense  still  in  force 291 

Statutory  requirements,  not  inconsistent  with  the  Code,  retained 291 

Rules  of  equity  retained  rather  than  those  of  the  common  law 291 

Forms  or  pleadino .' 292 

Old  formsy  how  far  followed 292 

Existing  forms  abolished  by  the  Code 292 

Value  of  old  forms  as  precedents 292 

Statutory  forms  retained  where  not  inconsistent  with  the  Code 292 

Compliunt  under  Code  should  contain  the  substance  of  declaration 292 

Old  precedents  which  have  been  approved  under  tlie  Code 292 

Only  two  of  the  nine  parts  of  the  old  bill  in  chancery  remain  under  Code,  293 

Forms  in  actions  at  law 293 

Rules  as  to  pleading  established  by  Code 293 

Value  of  the  study  of  old  forms 293 

Principles  not  abolished  by  legislation 293 

When  statute  provides  a  remedy,  wording  of  the  statute  should  be  followed,  293 

All  that  is  fictitious  or  purely  formal  in  old  system  to  be  avoided 294 

Facts  to  be  briefly  and  concisely  stated 294 

Forms  in  actions  of  equity 294 

Distinction  between  the  nature  of  actions  at  law  and  in   equity  not 

abolished 294 

Difference  in  mode  of  pleading  facts  in  legal  and  in  equitable  actions 294 

Forms  in  actions  in  general 294 

Every  action  an  action  on  the  case 294 

(General  rules,  as  to  mode  of  pleading  facts 294 

Choice  of  remedies  and  forms 295 

Election  between  action  on  tort  or  on  contract 295 

Election  once  made  must  be  abided  by 295 

Change  of  form  of  action  not  allowed  for  purpose  of  changing  remedy. . .  296 


A' 

T 


INDEX.  803 

PLEADINGS— Cbn^tntt^  fags. 

Election  between  legal  and  equitable  remedy 296 

Considerations  governing  choice  of  remedy 296 

Pleadings  should  be  framed  with  reference  to  the  form  of  action  chosen  . .  296 

Formal  rules  of  pleadiko 297 

Writing,  fouoing  and  indorsing 297 

Writing 297 

Pleadings  must  be  bitten  or  printed 297 

Must  be  in  the  English  languaf^e 297 

AbbreviatiQns  not  in  common  use  avoided 277 

Use  of  numbers  allowable 297 

Folioing 297 

If  of  over  two  folios  in  length  must  be  folioed 297 

One  hundred  words  a  folio ' 297 

Indorsing 297 

Must  be  indorsed  with  title  of  cause 297 

Effect  of  not  folioing  or  indorsing 297 

Facts,  how  stated 298 

Introductory  statemonts 298 

Formal  commencement  of 298 

Matters  of  inducement^  how  pleaded 298 

Allegations  to  be  separate  and  numbered 298 

Each  single  issuable  averment  may  be  numbered 298 

Distinct  claims  or  defenses  to  be  separately  stated 299 

Seqnirementg  of  Code  and  roles  of  court 299 

Distinct  claims  or  defenses,  how  pleaded 299 

Each  claim  or  defense  must  be  complete  in  itself 299 

Insufficiency  of  statement  in  one  cause  of  action  not  remedied  by  state- 
ments in  another  count 299 

Matters  of  inducement  may  relate  to  several  causes  of  action , 299 

Separate  statements,  how  made 299 

Tiolation  of  requirements^  how  corrected 299 

Remedy  against  stating  causes  of  action  improperly 299 

Remedy  against  not  stating  distinct  causes  of  action  by  separate  counts  by 

motion  to  strike  out 300 

Same  rules  apply  to  defenses  and  counter-claims 300 

Remedy  against  omission  to  number 300 

Statement  or  date,  sdbsoribing  pleadings 301 

Statement  of  date 301 

Pleadings  should  be  dated,  although  date  not  required 301 

Subscribing  pleadings 301 

Pleadings  must  be  subscribed 301 

Usually  subscribed  by  attorney 301 

Su  ascription  of  party  to  verification  sufficient 301 

Subscription  may  be  written  or  printed 301 

Remedy  against  omission  to  subscribe 301 

Making  copies  and  serving 302 

Making  copies 302 

Importance  of  correct  copies  of 302 

Party  may  consider  copy  served  ^s  pn}y  pleading  in  t}ie  cause 302 
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Defect  in  copy,  not  cured  by  original .^ 302 

Comparing  copy  with  original 302 

Serving  pleadings. 302 

When  served 302 

May  be  served  with  summons  or  separately 302 

Efifect  of  non-service  within  statutory  time 303 

Upon  whom  served 303 

Service  of,  how  made 303 

Service  by  mail,  how  made 303 

Service  on  party *. 303 

Service  on  attorney 303 

Service  where  prior  pleading  is  not  indorsed 304 

Who  may  serve 304 

Service  of,  how  proved 304 

What  faots  ought  to  be  pleaded 305 

Nothing  but  facts  to  be  pleaded 305 

Tnitb  the  first  requisite  of 305 

Facts  and  not  fictions  must  be  pleaded s 305 

Setting  forth  singlo  cause  of  action  by  different  counts  not  allowable 305 

faets  mnst  be  stated  as  they  are 305 

Legal  conclusions  should  not  be  pleaded 306 

Belief  given  according  to  facts  stated 306 

What  are  facts 306 

Distinction  between  facts  and  conclusions  of  law 307 

Conclusions  of  law  not  to  be  pleaded 307 

Bare  conclusions  of  law  unsupported  by  facts  clearly  insufficient 307 

What  are  conclusions  of  law 307 

Facts  and  law  should  not  be  pleaded  together 308 

Conclusions  of  law  may  be  strilck  out  on  motion 308 

Arguements  not  to  be  pleaded 308 

Remedy  against  argumentative  pleading 308 

Hypothetical  pleading  not  allowed 308 

Exception  to  the  rule  prohibiting  hypothetical  pleading 308 

Example  of  hypothetical  pleading 3C8 

Remedy  against  hypothetical  pleading 309 

All  facts  essentluj  to  action  or  defense  must  be  pleaded 309 

General  principle 309 

When  jurisdictional  facts  must  be  pleaded 309 

Facts,  showing  right  to  maintain  an  action  given  by  statute,  must  be  pleaded,  310 
Facts  showing  right  to  sue  in  representative  capacity  must  be  alleged ....  310 

Liability  of  defendant  in  representative  capacity  must  be  shown 310 

When  right  of  others  to  maintain  action  must  be  negatived 310 

Consequences  of  omitting  essential  facts 310 

Effect  of  ignorantly  or  willfully  omitting  essential  facts 311 

Demurrer  lies  where  sufficient  facts  are  ;iot  stated 311 

Facts  proved  but  not  pleaded  not  available 311 

When  amendment  allowed 312 

Technical  defects  disregarded 312 

None  but  essential  facts  need  be  pleaded 312 
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Issuable  and  material  facts 312 

Facts  not  necesaary  to  be  proved  need  not  be  pleaded 313 

Facts  not  capable  of  proof  may  be  struck  out 313 

ETidence  ought  not  to  be  pleaded ^ 313 

Test  by  which  to  determine  what  is  mere  evidence  of  a  fact 313 

Anticipating  opposite  pleadings 313 

Anticipating  defense  proper  in  bill  in  chancery 313 

Anticipating  and  negativing  defense  not  proper  under  Code 314 

^Partial  defense  may  be  anticipated  and  admitted 314 

Matters  presdmei),  iifrLiED    ob  judicially  noticed    ought    kot  to  bx 

PLEADED 314 

Matiers  presumed  may  be  omitted 314 

Examples  of  matters  presumed 314 

Things  implied 315 

Facts  necessarily  implied  need  not  be  pleaded 315 

Facts  impliedly  averred  may  be  the  subject  of  an  issue 315 

Promise  which  the  law  implies  need  not  be  pleaded 315 

Allegation  of  possession  implies  lawful  title 315 

Allegation*  of  sale  and  delivery  of  goods  implies  contract 315 

Allegation  of  indebtedness  for  use  and  occupation  implies  contract 316 

Things  Judicially  noticed  need  not  be  pleaded 316 

What  things  are,  and  what  are  not  judicially  noticed 316 

now  FAOTS  OUGHT  TO  BE  PLEADED 317 

Facts  must  be  pleaded  with  intellioibilitt  and  pabtioularitt 317 

Intelligibility  a  requirement  of  the  Code 317 

Particularity 317 

Every  transaction  should  be  so  pleaded  as  to  be  identified 317 

Time,  when  material  to  cause  of  action,  must  be  pleaded 317 

Time  material  in  complaint  against  indorser  of  note 318 

When  the  order  in  which  the  events  occurred  sufficient 318 

Allegations  of  place,  when  necessary .....' 318 

Allegations  of  quantity,  when  necessary 319 

Allegations  of  value,  when  necessary 319 

Limit  to  the  general  application  of  the  rule. 319 

Excessive  particularity  not  required 320 

Facts  best  known  to  adverse  party  may  be  pleaded  generally 320 

Facts  should  be  oonciselt  stated 320 

Conciseness  in  pleading  under  the  Code « 320 

Facts  must  be  but  once  stated 320 

Old  practice  of  declaring  by  separate  counts  not  allowable 320 

Effect  of  want  of  conciseness 320 

Distinction  between  redundancy  of  words  and  redundancy  of  matter 321 

POSITIVENESS  IN  PLEADING. 321 

Facts  must  be  pleaded  positively 321 

Rule  applied  to  facts  within  knowledge  of  pleader. 321 

Pleadings  should  not  consist  of  inference  or  argument 321 

Material  facts  to  be  stated  in  issuable  form 321 

Examples  of  insufficient  averments 321 

Facts  may  be  alleged  on  information  and  belief. 321 
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Facts  alleged  on  knowledge,  and  on  information,  need  not  be  distinguished,  321 

Recitals  in  pleadings. 322 

Facts  should  not  be  alleged  by  way  of  recital 322 

Exception  to  rule 322 

Facts  should  not  be  stated  hypothetically 322 

GONSISTENOT  A  REQUIBITB  OF  PLEADINa. 322 

All  the  allegrations  of  a  pleadingr  should  be  oonsistent  with  eaeh'other^  322 

Consistency  in  form  not  essential 322 

Legal  and  equitable  causes  of  action  may  be  joined 323 

Must  be  consistent  in  subject-matter 323 

Inconsistent  defenses  may  be  joined 323 

When  inconsistent  defense  may  be  struck  out  as  sham 324 

Exceptions  to  general  rules  of  PLSADnro 325 

Exceptions  under  the  Code 325 

General  scope  and  intent  of  the  exceptions 325 

How  to  state  an  account  in  pleading 325 

Jurisdictional  matters,  how  pleaded 325 

Judgments,  how  pleaded 325 

Conditions  precedent,  how  pleaded 326 

In  actions  founded  on  instrument  for  payment  of  money 327 

Setting  forth  copy  of  note,  etc.,  sufficient 327 

Consideration  not  expressed  in  note  must  be  alleged 327 

Facts  necessary  to  be  pleaded  in  action  against  indorser 328 

Private  statutes,  how  pleaded 328 

Private  or  local  statutes  not  judicially  noticed 328 

Distinction  between  public  anH  private  statutes 328 

Foreign  statutes  must  be  pleaded  when  right  of  action  depends  on  them . .  329 

Language  of  statute  to  be  followed. 329 

In  actions  for  slander  and  libel 329 

Allegations  of  extrinsic  facts  to  show  application  of  slanderous  words  to 

plaintiff  not  necessary '. 329 

Office  of  inuendo  not  dispensed  with 329 

Where  words  spoken  are  not  libelous  per  se 329 

Title  to  land,  how  pleaded 329 

CoiisTRUOTlON  OF  PLEADINGS 331 

Pleadings  to  be  taken  together 331 

Entire  allegationB  of^  to  be  considered 331 

General  statements  qualified  by  details  alleged 331 

Must  be  construed  with  view  to  harmonize 331 

The  summons  and  demand  for  relief  as  aids  to  oonstmetion 331 

Facts  as  stated  must  control  constmction 331 

Form,  and  legal  conclusions,  disregarded  when  inharmonious  with  facts 
alleged 332 

Construction  of  words  used. 332 

Each  cause  or  aotion  or  defense  to  be  separately  considered ^.  332 

*Each  cause  of  action  and  each  defense  a  distinct  pleading^. 332 

Defect  in  one  pleading  not  cured  by  allegations  in  another  to  which  it  does 

not  refer ^ 332 

Effect  of  admissions  in  a  pleading^ 332 
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General  rule  of  construction. 333 

Construction  of  words  used 333 

Constraetion  on  demnrrer. ^ 333 

Technical  rules  of  construction  disregarded 333 

Constraetlon  on  the  trial 334 

Omission  to  correct-,  before  trial,  a  waiver  of  defects 334 

*    Defects  not  absolutely  fatal  amended  or  disregarded 334 

Facts,  not  alleged,  not  presumed 334 

Ambiouitt  in  pleadings 334 

General  role  as  to  the  eonstmetion  of  ambignoas  pleadings 334 

Pleading  construed  as  defense,  which  may  be  either  defense  or  counter-claim,  334 

Verification  op  pleadings 335 

When  verification  is  required 335 

Teriflcation  of  complaint  optional 335 

Efiect  of  not  Terifying  complaint 335 

Terifleation  of  sabseqnent  pleadings 335 

When  yerification  of  answer  optional : 335 

When  reply  must  be  verified 335 

When  verification  mat  be  omitted 335 

General  rale  as  to  omission  of  veriflcation 335 

When  admission  of  trnth  of  pleading  will  render  party  liable  to  prose- 
cation  for  felony 336 

Where  party^  if  a  witness^  would  be  privileged  from  testifying 336 

Right  to  omit  verification  does  not  dispense  with  necessity  of  answer. ....  336 

Every  allegation,  not  denied,  admitted ' 336 

When  party  privileged  to  serve  unverified  answer 337 

Excuse  for  omission  of  verification,  when  necessary ; 337 

ElTect  of  omission  of  verification 338 

Mode  of  verification. 338 

Who  may  verify  a  pleading 338 

As  a  general  rule,  pleading  to  be  verified  by  party 338 

Pleading  by  corporation  verified  by  its  officers 338,  342 

Attorney  may  verify  pleading 338,  340 

Verification  in  case  several  parties  unite  in  one  pleading 388 

Form  of  verification 339 

Form  given  by  the  Code 339 

Form  of  verification  given  by  Code  should  be  strictly  followed 339 

Where  facts  stated  are  within  knowledge  of  the  pleader 339 

Where  facts  are  stated  wholly  on  information  and  belief 339 
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Character  of  agency  which  will  qualify  agent  to  verify  pleading 341 

Bequisites  of  verification  by  agent  or  attorney 341 
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Teriflcatloii  by  ffOArdian 342 

Verification  by  officer  of  corporation 342 

Prooeedikos  when  tbrifioation  is  defeotiye 343 

When  Terlflcation  of  eomplaint  is  defeetire 343 

Complaint  defectively  verified  may  be  treated  as  unverified 343 

Proceedings  wlien  answer  defectively  veiled 343 

When  plaintiff  should  proceed  as  if  no  answer  served 343 

When  plaintiff  should  move  to  set  aside  answer 343 

Prooeedittffs  wlien  reply  is  defectively  verifled 343 

Reply  to  verified  answer  must  be  verified 343 

Remedy  against  defective  verification  of  reply 344 

Waiver  of  defects  in  veriflcation 344 

Copt  op  aooouitts 345 

Debcand  of  account 345 

Demand^  how  made 345 

Demand^  when  made ^ 345 

Effect  of  demand * 345 

Form  of  account 345 
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Teriflcation  of  the  copy  of  account 346 

Proourinq  further  account 346 

When  farther  account  is  obtainable 346 

Proceedings  to  obtain  order  for  farther  account 346 
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On  what  papers  a  motion  for  further  account  should  be  made 346 

Form  and  contents  of  order  for  further  account 346 

Effect  of  copy  of  account 346 

In  general. 346 

Neglect  to  serve  account 347 

ElTect  of  neglect  to  serve  account 347 
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Proceedings  to  exclude  evidence 347 
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In  what  oases  bill  of  particulars  required 348 

When  bill  is  obtainable 348 

When  bill  is  not  obtainable 348 

Bill  of  items  within  the  knowledge  of  the  moving  party  not  required 348 

Bill  of  particulars  not  required  in  action  for  tort 348 

Bill  of  particulars  of  property  converted 348 
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Application  for  order.  usQuiRiNa  bill  of  particulars 349 

Application^  when  made 349 

Application^  to  whom  made 349 

Application,  how  made 349 
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Should  be  in  alternative  in  first  instance 349 

ElTect  of  order 350 
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Fona  of  bill  of  {Nirticalan 350 

Contents  of  bill  of  iMurtionlan 350 

Amending^  bill  of  partioalars 351 

Court  only  can  allow  amendment  of  bill 351 

Pboceedinos  on  neglect  to  sesye  a  bill  of  particulars 351 

On  total  neglect  of  plaintiff  to  serve  bill 351 

On  partial  compliance  of  Ihe  plaintiff  with  the  order 351 

On  neglect  of  defendant  to  serve  bill 351 

Objections  to  bill  of  particulars  when  raised 352 

Effect  of  a  bill  of  particulars 352 

Belation  of  bill  to  pleadings ^ 352 

Office  of  bill  of  particulars 352 

Bill  on  amplification  of  the  pleadings 352 

Tariance  between  proof  and  bill 352 

The  complaint 353 

Causes  of  action 353 

What  c(>nstitntes  a  cause  of  action 353 

Definition  of  a  cause  of  action 353 

What  constitutes  a  single  cause  of  action 353 

Distinction  between  single  and  several  causes  of  action 353 

When  causes  of  action  arising  on  contract  are  single 353,  354 

When  causes  of  action  arising  on  tort  are  single 353,  354 

When  a  canse  of  action  is  indivisible 355 

Single  causes  of  action  are  indivisible 355 

When  separate  suits  may  be  brought  for  successive  breaches  of  several 

covenants  in  contract , 355 

When  performance  of  contract  has  become  impossible,  a  cause  of  action 
arising  from  breach  is  indivisible 356 

When  caoses  of  action  are  divisible 356 

Single  cause  of  action  may  be  severed  by  consent 356 

Single  cause  of  action  may  be  subject  of  several-assignments 356 

Election  between  dilferent  causes  of  action 356 

Waiving  contract  and  suing  on  tort 357 

Election  once  made  is  final 357 

When  action  in  tort  essential  to  recovery 358 

Cause  of  action  arising  strictly  on  contract  cannot  be  changed  into  tort. . .  358 

Waiving  tort  and  suing  on  contract 359 

When  action  in  form  ex  contractu  essential  lo  recovery 359 

When  tort  may  be  waived  and  action  brought  on  the  implied  contract. . . .  359 
^Express  contract  repudiated  for  fraud,  not  restored  by  waiver  of  tort 359 

:'.  Election  between  different  contracts, . . .  ^ 360 

Where  right  of  election  between  different  contrACts  exists. 360 

Election  between  different  remedies  in  tort 361 

Election,  once  made,  conclusive. 361 

What  caoses  of  action  may  be  Joined ,.  361 

Provisions  of  Code  in  respect  to  joinder 361 

Legal  and  equitable  demands  may  be  joined 362 

Claims  arising  out  of  same  transaction  may  be  joined 362 

What  is  meant  by  "  transaction  " 362 
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Injuries  to  the  person  cannot  be  joined  with  injuries  to  the  character 363 

When  cause  of  action  arising  on  contract  may  be  joined  with  cause  of 

action  in  tort 363 

Joinder  of  cause  of  action  on  contract  with  cause  of  action  on  tort  waives 

execution  against  person 364 

When  facts  showing  causes  of  action  arose  out  of  same  transaction  must 

be  pleaded 364 

What  is  meant  by  "  subject  of  action  '* ^ *. . .  364 

Causes  of  action  arising  upon  contract,  express  or  implied,  may  be  joined,  365 

Injuries  to  person  or  property  may  be  joined 365 

Causes  of  action  arising  out.  of  injuries  to  character  may  be  joined 365 

Claims  to  recover  real  property  may  be  joined 366 

Claims  to  recover  personal  property  may  be  joined 366 

Claims  against  trustees  may  be  joined 366 

Claims  against  a  person  as  trustee  cannot  be  joined  with  claims  against  him 

as  individual «  366 

Requisites  as  to  Joinder 367 

Causes  of  action  joined  must  all  belong  to  same  class 367 

Eflfect  of  improper  joinder 367 

Causes  of  action  joined  must  affect  all  parties 367 

Causes  of  action  need  not  affect  all  equally 367 

Examples  of  improper  joinder  of  parties 367 

Causes  of  action  joined  must  not  require  different  places  of  trial 367 

Different  causes  of  action  must  be  separately  stated 368 

Hemedy  against  statement  combining  several  causes  of  action  in  one 368 

Classification  of  actions. 368 

G-ENBRAL  BULES  AS  TO  THE  OOMPLAINT '. 3G9 

What  a  complaint  most  contain 369 

General  requirements  of  the  Code,  as  to  complaint 369 

Caption  of  complaint. 369,  373 

Name  of  court  must  be  given 369 

Effect  of  omitting  name  of  court 369 

Venue  must  be  stated 370 

Effect  of  omitting  place  of  trial 370 

Names  of  all  the  parties  must  be  given 370 

Legal  definition  of  a  '*  name  " 370 

Parties,  how  designated  in  body  of  complaint 370 

Unknown  parties,  how  designated 870 

Defendant,  known  by  two  names,  may  be  sued  by  either 371 

Agreement  of  complaint  witli  summons 371 

Agreement  as  to  venue 371 

Agreement  as  to  parties. 371 

Effect  of  variance  as  to  parties,  between  summons  and  complaint 371 

Agreement  of  summons  with  complaint  as  to  the  nature  of  the  action 372 

Effect  of  variance  as  to  nature  of  action 372 

How  variance  may  be  avoided 372 

Complaint  bt  ob  against  persons  in  a  special  character 373 

Caption '. 373 

Title  must  indicate  the  capacity  in  which  the  parties  sue  or  are  sued 373 
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Parties  in  a  representative  character,  how  designated 373 

Effect  of  failure  to  indicate  character  of  parties 373 

ATerments  of  speciid  capaelty 373 

Body  of  complaint  must  contain  averments  of  special  capacity  of  parties,  373 

Effect  of  disregard  of  rule 374 

Complaints  by  or  against  executors,  etc 374 

Allegations  of  letters  testamentary,  etc 374 

Mode  of  alleging  special  capacity 374 

Complaints  by  or  against  receivers 375 

In  action  by  receiver,  appointment  must  be  shown 375 

In  action  against  receiver,  appointment  may  be  alleged 375 

Appointment  of  receiver,  how  pleaded 375 

Cofnplaints  by  guardians 375 

Averments  necessary  where  action  is  brought  by  guardian 375 

Complaints  by  or  against  committee  of  lunatic 376 

Necessary  averments  in  complaint  by  committee 376 

Complaints  by  or  against  corporations 376 

Corporations  may  sue  in  corporate  name 376 

Domestic  corporation  need  not  allege  fact  of  incorporation 376 

Foreign  corporations  must  allege  fact  of  incorporation 376 

Same  rules  apply  to  actions  against  corporations 377 

Banking  associations  may  sue  or  be  sued  in  their  own  name,  or  the  name 

of  their  president,  etc 377 

Associations  composed  of  seven  persons  may  sue  in  the  name  of  their 

president 377 

Allegations  necessary  in  complaint  by  association 377 

Complaint  by  or  against  public  officers 377 

Public  officer  need  not  aver  mode  of  obtaining  office 377 

Averments  necessary  in  complaint  by  public  officer 378 

Complaints  on  contracts 378 

Contracts^  how  pleaded 378 

Express  contracts  must  be  set  forth,  or  substance  stated 378 

Covenant  only  need  be  pleaded,  when  action  founded  on  the  breach 378 

When  contract  has  been  changed  or  modified 379 

How  implied  contracts  should  be  pleaded 379 

Consideration^  when  and  how  pleaded 379 

When  consideration  must  be  pleaded 379 

When  consideration  need  not  be  pleaded 379 

Effect  of  failure  to  plead  consideration 379 

Mode  of  pleading  consideration 380 

Executed  consideration,  how  alleged 380 

Mutual  promises,  how  alleged 380 

Demand^  when  and  how  pleaded 380,  381 

When  a  demand  must  be  alleged 381 

When  parties  have  stipulated  that  demand  shall  be  necessary  to  fix  liability,  381 

Demand  not  necessary  on  demand  note 381 

Demand  necessary  on  promise  to  pay  debt  of  another  on  demand 381 

Where  parties  have  not  stipulated  for  demand 381 

Where  contract  is  to  pay  money  absolutely,  no  demand  necessary 381 
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In  equity,  demaDd  only  affects  costs 382 

At  law  demand  affects  right  of  action 382 

Where  contract  fixes  time  and  place  of  performance,  demand  when  neces- 
sary  382 

Demand  necessary  to  fix  liability  of  bailee 382 

Demand  when  necessary  to  be  made  must  be  pleaded 382,  390 

Demand,  how  pleaded 382 

Not  necessary  to  aver  whether  demand  was  oral  or  written 383 

Demand  of  one  of  several  joint  debtors,  how  pleaded 383 

When  evidence  may  be  given  of  a  demand  not  alleged 383 

Performance  of  conditions^  when  and  how  allegred 383 

Conditions  precedent,  when  to  be  alleged 383 

Conditions  precedent,  how  alleged *. . .  384 

Conditions  concurrentj  how  alleged 384 

Notice^  when  and  how  pleaded 385 

When  notice  should  be  pleaded ' 385 

How  notice  should  be  pleaded 385 

Breach  of  contract^  how  pleaded 385 

When  statute  requires  that  specific  breach  of  contract  shall  be  pleaded ....  386 
Facts  must  be  stated  showing  breach 386 

.    Breach  as  assigned  must  negative  performance    336 

Defenses  need  not  be  negatived 386,  387 

Damages^  how  pleaded 387 

Facts  showing  dami^  must  be  alleged 387 

Amount  of  damage  not  an  issuable  fact 387 

Special  damages,  when  and  how  pleaded 387,  388,  397 

Complaints  upon  wrongs 388 

Ayerments  showing  plaintiff's  right  of  action 388 

Facts  showing  injury  to  plaintiff  must  be  alleged 388 

Complaint  in  qui  tarn  action  an  exception 388 

Complaints  for  injuries  to  third  person 388 

Right  of  pledntiff  in  property  injured  must  be  shown 389 

Source  of  title  to  property  injured  need  not  be  shown 389 

Wrongful  acty  how  pleaded 389 

In  action  of  replevin 389 

In  action  of  trespass 389 

Defense  need  not  be  anticipated 389 

Excessive  particularity  not  required  in  statement  of  facts 389 

Not  necessary  to  show  how  defendant  converted  property 389 

Allegation  of  duty,  when  necessary 390 

Complaint  against  overseer  of  highways  for  neglect  of  duty 390 

Demand,  when  essential  to  right  of  action,  must  be  alleged 390 

Demand,  when  necessary  in  action  for  wrongful  detention  of  property. . . .  390 

Complaint  by  assignee  of  right  of  action . . : 391 

Demand  not  necessary  in  replevin 392 

Demand  when  not  necessary  in  trover 392 

Demand  not  necessary  in  action  against  continuer  of  a  nuisance 392 

Allegations  of  knowledge^  when  necessary 392 

When  knowledge  in  defendant  is  the  gist  of  the  action  it  must  be  alleged,  392 
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When  knowlege  must  be  averred  in  actions  for  injuries  by  animals 393 

Knowledge  must  be  averred  in  action  for  deceit. . .  ."^ 394 

In  action  upon  absolute  warranty,  knowledge  need  not  be  alleged 394 

■  In  actions  for  injuries  resulting  from  negligence 394 

In  actions  for  enticing  a  servant  awaj  from  his  master. 395 

Direct  allegation  of  knowledge  not  necessary  in  action  for  malicious  arrest^  395 
Averment  of^  knowledge  not  necessary  in  action  against  continuer  of 

nuisance 395 

Knowledge,  how  pleaded 395 

WronsrAil  intent,  when  and  how  pleaded 396 

When  wrongful  intent  must  be  pleaded 396 

Intent  to  deceive  must  be  alleged  in  action' for  false  representations 396 

Wrongful  intent  essential  in  action  for  enticing  away  wife 396 

Malice  must  be  alleged  in  action  for  malicious  prosecution 396 

Malice  must  be  alleged  in  slander  of  title  to  land 396 

Malice  not  necessary  to  be  alleged  in  action  of  libel 397 

Malice  must  be  alleged  in  action  for  slander 397 

Wrongful  intent,  how  pleaded 397 

Special  damages 387,  388,  397 

When  special  damages  must  be  pleaded 397 

When  special  damages  must  be  pleaded  in  action  for  slander 398 

In  actions  to  restrain  public  nuisance .  •  • 398 

In  actions  against  public  officers 398 

Prospective  damages  must  be  pleaded 399 

Special  damages,  how  pleaded 399 

What  constitutes  special  damage 399 

Remedy  against  insufficient  averment  of  special  damage 400 

Duf  AND   OF  RELIEF 400 

Character  of  relief  demanded 400 

Final  relief  only  should  be  demanded 400 

Importance  of  demanding  full  relief 400 

Both  legal  and  equitable  relief  may  be  demanded 401 

Examples  of  demands  embracing  legal  and  equitable  relief 401 

Inconsistent  demands  cannot  be  united 401 

Examples  of  demands  for  inconsistent  relief 402 

Demand  for  costs  unnecessary 402 

Form  of  demand 402 

Plaintiff  must  demand  relief  to  which  he  is  entitled 402 

If  money  is  demanded,  the  amount  must  be  stated 402 

Can  the  plaintiff  demand  alternative  relief 402 

Prayer  for  general  relief  unnecessary 403 

The  answer. 404 

PBELIKINARIXa 404 

Election  between  defense  and  default 404 

Default  when  advisable 404 

Offer  of  judgment 405 

Object  of  the  offer  of  judgment 405 

Offer  may  be  made  at  any  time  before  verdict 405 

Tender,  in  what  cases  made 405 
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Effect  of  tender 405,  406 

Amount  of  tender 406 

BeTiew  of  plaintiff's  .proceedings 406 

Taking  objections  to  irregular  service  of  papers. 406 

Demanding  security  for  costs 407 

Objections  to  complaint 407 

Defects  remediable  by  demurrer 407 

Complaint  should  be  carefully  criticised  before  answering 407 

When  complain  subject  of  demurrer 407 

When  remedy  by  answer 408 

Striking  out  irrelevant  and  redundant  matter. . .   .' 408 

Motion  to  strike  out  must  be  made  before  answer  or  demurrer 408 

Motion  to  make  more  definite  and  certain 408 

Election  between  motion  to  make  definite  and  certain  and  demand  of  copy 

account 409 

When  motion  to  make  definite  and  certain  may  be  made 400 

Election  between  causes  of  action 409 

Order  of  interpleader 409 

When  order  of  interpleader  may  issue 409 

When  order  of  interpleader  applied  for 409 

Change  of  venue,  when  obtainable 409 

Preparation  to  defend 410 

Service  of  notice  of  retainer 410 

Effect  of  service  of  retainer 410 

Demand  of  copy  account  or  bill  of  particulars 410 

Discovery  in  aid  of  pleading 410 

Time  to  plead 411 

General  rule  as  to  time  of  service  of  answer 411 

When  complaint  served  by  mail 411 

When  time  limited  for  answering  begins  to  run  when  defendants  are  joint 

debtors 411 

Time  of  answering  after  service  of  summons  by  publication 412 

Time  for  answering  where  defendant  has  been  arrested 412 

Time  for  answering  where  demurrer  overruled 412 

Time  for  answering  where  a  discovery  has  been  ordered 547 

Extension  of  time  to  plead 412 

Extension  of  time  to  plead  may  be* conferred  by  consent 412 

Party  may  consent  to  extension  of  time  to  plead 412 

Extending  time  to  answer,  extends  time  to  demur 412 

Essentials  of  a  valid  consent 413 

Extending  tii^e  to  answer,  by  order 413 

Who  may  make  ka  order  extending  time  to  answer ; .  413 

Papers  on  application  for  order  extending  time 413. 

No  notice  of  application  necessary 413 

Service  of  order  extending  time  to  answer 413 

Effect  of  order  extending  time  to  answer 414 

Judgment  by  default  will  be  set  aside,  when 414 

Order  must  be  regularly  obtained  and  served  to  bar  entry  of  judgment. . . .  414 

Order  extending  time  to  answer  may  be  disregarded,  when 414 
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GoDStniction  of  order  extending  time  to  plead. 414 

Order  extending  time  supersedes  motion  to  strike  out. . » 415 

Order  extending  time,  as  a  waiver  of  irregularities 415 

Denial  as  a  defense 415 

What  may  be  denied 415 

Requisites  of  answer  under  .the  Code 415 

Facts  impliedly  averred  may  be  denied 416 

What  may  not  be  denied 416 

Issuable  facts  only  may  be  denied 416 

Immaterial  allegations  not  subject  to  denial 416 

Test  of  matter  subject  to  denial 417 

Belief,  not  a  subject  of  denial. . . .'. 417 

Matters  of  inducement  not  a  subject  of  denial 417 

Allegations  of  time,  place,  value,  etc.,  not  subjects  of  denial 417 

Value  of  goods  sold  or  services  rendered  may  be  denied 417 

Amount  of  damages  not  traversable • 418 

Matter  in  aggravation  of  damages  not  traversable 418 

Conclusions  of  law  should  not  be  denied 418 

Wben  conclusion  of>  law  may  be  denied 418 

How  facts  must  be  denied : .  419 

Forms  of  denial  allowed  by  the  Code 41Sf 

Greneral  denial 419 

Common  form  of  general  denial 420 

What  is  sufficient  as  a  general  denial .* .  420 

Specific  denials \ • 420 

What  is  a  specific  denial 420 

Denials  must  be  direct,  positive  and  explicit 420 

Examples  of  insufficient  denials 421 

Intent  to  deny  not  equivalent  to  denial 421 

Denial  may  be  based  on  belief  only 421 

Denial  should  not  be  in  the  alternative 421 

Denial  must  be  in  the  disjunctive 421 

Denial  must  be  to  the  substance  and  not  to  the  form 422 

Denial  may  be  in  a  hypothetical  form 422 

Denial  of  knowledge  or  information. 423 

When  denial  of  knowledge  or  information  not  proper 423 

When  denial  of  knowledge  or  information  necessary 424 

Form  of  denial  of  knowledge  or  information 424 

Examples  of  insufficient  denials 424 

Positive  denial  not  to  be  added  to  denial  of  knowledge 424 

Form  of  denial  given  by  Code  should  be  followed 425 

ElTeets  of  omission  to  deny 425 

Omission  to  deny  an  admission  of  truth 425 

Omission  to  deny  immaterial  fact  not  an  admission 425 

Mattitrs  well  pleaded  only  admitted  by  omission  to  deny 425 

Matters  impliedly  alleged  admitted  by  omission  to  deny 425 

New  matter  as  a  defense 426 

What  constitates  new  matter 426 

Wbat  is  not  new  matter 426 
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Denial  of  facts  necessary  to  sustain  cause  of  action,  is  not  an  allegation  of 
new  matter 427 

What  is  a  coauterHslalm 427 

Counter-claim,  a  creation  of  the  Code 427 

Counter-claim  embraces  both  recoupment  and  set-off 427 

Definition  of  set-off 427 

Definition  of  recoupment 427 

Counter-claim  may  be  for  liquidated  or  unliquidated  damages 428 

Counter-claim  may  set  up  legal  or  equitable  defense 428 

Every  defense  cannot  be  pleaded  as  a  counter-claim 428 

Essentials  of  every  counter-claim 428 

What  counter-claims  may  be  pleaded  in  actions  on  contract 429 

How  a  cause  of  action  in  tort  may  be  set  up  as  a  counter-claim  in  an  action 

on  contract 430 

What  counter-claims  may  be  setup  in  all  actions 430 

Counter-charges  of  adultery  may  be  set  up  in  action  for  an  absolute  divorce,  430 

New  matter^  how  pleaded 430 

New  matter,  how  pleaded  as  a  defense 430 

New  matter  must  be  jspecially  pleaded 430 

Every  fact  necessary  to  defeat  recovery  must  be  alleged 430 

New  matter,  how  pleaded  as  a  counter-claim 431 

Counter-claim  must  contain  a  cause  of  action  in  &vor  of  defendant  and 

against  plaintiff 431 

Form  of  counter-claim  non-essential 431 

Demand  must  be  set  up  as  a  counter-K^laim  to  entitle  defendant  to  affirma- 
tive relief 431 

Each  counter-claim  must  be  separately  stated,  folioed  and  numbered 431 

Counter-claim  should  be  treated  as  a  complaint  in  a  cross  action 431 

Failurb  to  answer , 432 

What  constitutes  a  failure  to  answer 432,  517 

Non-service  of  answer  within  time  fixed  by  statute 432 

Defective  answer,  regularly  served,  cannot  be  treated  as  a  nullity 432,  518 

When  service  of  unverified  answer  may  be  regarded  as  a  failure  to  answer, 

432,  518 

Effect  of  failure  to  answer 433,  518 

Failure  to  answer  entitles  plaintiff  to  judgment 433,  518 

Effect  of  a  partial  failure  to  answer 433,  519 

When  plaintiff  may  have  judgment  for  excess  of  his  demand  over  counter- 
claim   433 

The  reply 434 

Preliminaries 434 

Objections  to  form  of  answer 434 

Separation  of  distinct  matters  of  defense 434 

Remedy  against  failure  to  state  defenses  separately 434 

Remedy  against  failure  to  folio 434 

Remedy  against  omission  of  verification , . .  ^ 434 

Objectionsto  substance  of  answer 435 

Striking  out  sham  and  irrelevant  answers 435 

General  denial  cannot  be  struck  out  as  sham 435 
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Entire  defense  may  be  struck  out  as  irrelevant 435 

Entire  defense  onlj  can  be  struck  out  as  sham 436 

Demurrer,  the  ^proper  remedy  against  insufficiency ! 436 

When  answer  will  be  adjudged  frivolous 436 

Judgment  on  frivolous  answer,  how  obtained 436 

Definition  of  frivolous  answer 436 

Distinction  between  sham  and  frivolous  answers 437 

Motion  to  strike  out  as  sham  may  be  joined  with  motion  for  judgment  as 

frivolous 437 

Striking  out  irrelevant  and  redundant  matter 437 

When  plaintiff  should  move  to  strike  out  irrelevant  or  redundant  matter. . .  437 

Remedy  against  uncertainty  in  answer 437 

Election  between  inconsistent  defenses 43S 

When  defendant  may  be  compelled  to  elect  between  inconsistent  defenses,  438 
How  election  may  be  compelled. 438 

Satisfaction  of  admitted  demands  . . .  .^ 438 

When  part  of  demand  is  admitted  plaintiff  may  compel  satisfaction  of  that 

part 438 

When  court  will  order  part  of  demand  satisfied 438 

Remedy,  where  entire  demand  is  admitted 438 

Order  to  satisfy  part  of  demand,  how  enforced * 439 

Amendment  of  the  complaint 439 

When  plaintiff  should  amend  after  answer  or  demurrer 439 

IHseontinnanee 439 

When  plaintiff  should  obtain  leave  to  discontinue 439 

Discontinuance,  not  a  bar  to  new  action 1 439 

Time  to  plead 439 

Time  to  reply  after  order  for  a  discovery 647 

Time  to  reply  when  answer  personally  served 439 

Time  to  reply  when  answer  served  by  mail 439 

Extension  of  time  to  reply 439 

Proceedings  to  obtain  extension  of  time 439 

Service  of  order  extending  time  indispensable 440 

When  a  reply  is  neosssart 440 

Wlien  tlie  answer  sets  np  a  eonnter-claim 440 

Reply  allowed  only  to  counter-claim,  except  when  ordered  by  court 440 

Wlien  reply  ordered  to  defense  by  way  of  avoidance. . . , 441 

Reply  may  be  ordered  to  defense  of  statute  of  limitations 441 

When  reply  will  not  be  ordered 441 

DbKial  of  answer 441 

Form  of  denials  of  the  reply 441 

Reply  must  contain  essentials  of  valid  answer 441 

Reply  must  identify  matters  controverted 441 

Kew  matter  in  reply 442 

What  new  matter  may  he  pleaded  in  reply ^2 

New  matter  in  reply  must  be  consistent  with  complaint 442 

Counter-claim  may  be  pleaded  in  reply ^42 

How  new  matter  must  he  pleaded 442 

Sntyios  AND  nLiNQ  of  reply 442 

Vol.  n.— 103 
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Serfice  of  reply 442 

Within  what  time  service  must  be  made 442 

Filingr  of  reply 443 

Failueie  to  rkplt  .  .*. 443,  520 

Effect  of  failure  to  reply 443,  520 

Failure  to  reply  an  admission  of  counter-claim 443,  520 

Facts  well  pleaded  only  admitted  by  failure  to  reply 443 

Facts  pleaded  as  a  defense,  not  admitted 443 

Gounter-daim,  when  not  admitted  by  failure  to  reply , 444 

When  defendant  may  move  for  judgment  on  counter-claim 444,  520 

The  dbuubrsr 445 

Natnre  and  olllce  of  denmrrer 445 

Changes  under  the  Code 445 

Old  rules  relating  to  demurrers,  obsolete 445 

Effect  of  demarrer  as  an  admission  of  facts 445 

DeM 0RREB  TO   COMPLAINT 4 446 

When  demurrer  to  complaint  will  lie 446 

Defect  must  fall  within  section  144  of  the  Code 446 

Defect  must  appear  on  face  of  complaint 446 

Names  of  parties  improperly  omitted  cannot  be  shown  by  demurrer: 446 

Defect  must  extend  to  an  entire  cause  of  action 446 

Demurrer  for  want  of  Jurisdiction 447 

Demurrer  lies  for  want  of  jurisdiction  of  the  person 447 

Meaning  of  "  jurisdiction  of  the  person  " 447 

Demurrer  lies  for  want  of  jurisdiction  of  subject  of  the  action 447 

Consent  cannot  confer  jurisdiction 447 

Want  of  jurisdiction  must  appear  on  face  of  complaint 447 

Hemnrrerldr  want  of  legal  capacity. to  sue 448 

Where  individual  sues  as  corporation 448 

Absence  of  averment  of  incorporation  will  not  authorize  demurrer 448 

Demurrer  on  account  of  pendency  of  another  action 448 

Other  action  must  be  pending  in  court  of  this  State  to  authorize  demurrer,  448 

What  is  meant  by  "  action  "  in  section  144  of  the  Code 448 

Other  action  must  be  between  same  parties  only % 449 

Demurrer  for  defect  of  parties 449 

When  demurrer  lies  for  defect  of  parties,  no  other  remedy  obtainable  ....  449 

Demurrer  lies  only  for  omission  of  necessary  parties 449 

Demurrer  lies  for  lack,  but  not  for  excess  of  parties 449 

Improper  joinder  of  parties,  not  a  subject  of  demurrer 449 

Demurrer  for  mis^joinder,  lies  under  subdivision  6  of  section  144  of  the  Code, 

450,  452 

Interest  of  party  demurring,  must  require  joinder  of  omitted  parties 450 

Complaint  need  not  show  that  omitted  parties  are  living 450 

Demurrer  for  misjoinder  of  actions 450 

Objection  for  misjoinder  can  be  taken  only  by  demurrer 450 

The  test  of  improper  joinder 450 

Demurrer  does  not  lie  for  the  blending  of  several  causes  of  action  in  one 
statement    451 
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Bemedy  where  two  causes  of  action,  which  cannot  properly  be  united,  are 

stated  as  one 451 

Demand  for  several  distinct  forms  of  relief  does  not  constitute  several  causes 

of  action , 451 

Test  to  determine  how  many  causes  of  action  are  stated 451 

Demurrer  does  not  lie  for  statement  of  single  cause  of  action  in  different 

counts 452 

Demurrer  for  improper  joinder,  must  go  to  entire  complaint 452 

Demurrer  for  Insnffieieiiey  of  oomplaiiit 452 

Where  facts  stated  will  not  authorize  a  recovery,  demurrer  lies 452 

Where  no  cause  of  action  is  stated  against  one  of  several  defendants 

demurrer  lies 452 

When  joint  demurrer  will  not  lie 452 

Character  of  defect  which  will  authorize  demurrer  .  .x 453 

Demurrer  does  not  lie  for  defects  in  form 453 

Form  of  demurrer  . , 453 

Demurrer  must  specify  grounds  of  objection 453 

Grounds  of  demurrer,  how  specified 453 

Effect  of  setting  forth  objections  in  detail 454 

Demurrer  must  stand  or  fall  upon  objections  stated 454 
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General  principles  relating  to  appointment  of 206 

Old  principles  relating  to  appointment  of,  not  materially  changed  by  Code,  206 

Change  respecting  the  right  of  defendant  to  apply  for 206 

Either  party  may  apply  for  appointment  of 206 

When  appointed  before  judgment 206 

When  appointed  after  judgment 206 

When  appointed  over  real  property 207 

Appointment  of,  within  discretion  of  court 207 

Receiverships  granted  with  great  caution 207 

Appointed,  in  action  to  dissolve  partnership,  as  of  course 207 

Appointed  when  partner  excluded  from  the  possession  of  copartnership 

goods,  etc 207 

When  partner  continues  to  trade  with  the  partnership  property  after  disso- 
lution    208 
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Partner  must  show  himself  entitled  to  a  dissolution  to  obtain 208 

Must  be  breach  of  duty  or  breach  of  the  contract  of  partnership  to 

authorize. 208 

When  appointed  over  limited  partnerships 208 

When  a  partnership  is  insolvent 208 

When  appointed  in  suit  to  foreclose  mortgagee 209 

Will  not  as  a  general  rule  be  appointed  against  mortgagee  in  possession. .  209 

When  granted  against  corporation,  in  an  action  for  foreclosure 209 

When  appointed  in  partition 209 

When  appointed  in  proceeding  to  obtain  construction  of  a  will 210 

When  appointed  in  actions  for  specific  performance 210 

When  appointed  in  actions  for  divorce 210 

When  appointed  in  ejectment 210 

When  a  sequestration  deemed  essential 211 

Appointed  on  the  dissolution,  insolvency,  or  forfeiture  of  the  corporate 

rights  of  a  corporation 211 

In  what  cases  only  a  receiver  of  the   property  of  a  corporation  may  be 

appointed 211 

When  a  receiver  may  be  appointed  of  the  property  of  a  bank,  insurance, 

or  manufacturing  company 212 

Creditor  of  a  corporation  may  maintain  action  against  corporation,  and 

have  receiver  appointed 213 

Directors  of  corporation  may  have  receiver  appointed 213 

Attorney-general  may  have  receiver  of  corporation  appointed 213 

When  appointed,  of  property  of  joint-stock  association 214 

In  case  of  fraud  or  insolvency  of  executors,  administrators  or  trustees. . . .  214 

Appointment  of,  a  matter  of  right  when  trust  fund  in  danger 215 

Of  estate  in  hands  of  insolvent  executor 215 

To  protect  the  estate  of  infants,  lunatics,  etc 215 

To  enforce  payment  of  charges  on  land 215 

In  proceedings  to  foreclose  a  mechanics*  lieu 216 

In  actions  between  tenants  in  common,  and  between  joint  tenants 216' 

In  creditors'  suits,  appointed  as  of  course 216 

Absence  of  property  no  reason  for  refusing  to  appoint  receiver  in  creditors' 

suits 21 7 

Where  injunction  has  issued  in  creditors'  suit  a  receiver  must  be  appointed.  217 

Appointment  of,  in  supplementary  proceedings,  a  matter  of  course 217 

Application  for  appointment    of,  should    be  made  whenever  injunction 

granted  in  supplementary  proceedings 217 

By  whom  appointed  in  supplementary  proceedings 217 

But  one  receiver  of  the  property  of  a  judgment  debtor 217 

Return  of  execution  unsatisfied,  all  that  is  necessary  to  authorize  applica- 
tion for 217 

At  what  time  appomted  in  supplementary  proceedings 217 

Efiiect  of  delay  in  making  application  for,  in  supplementary  proceedings. . .  218 

Existence  of  property  not  necessary  to  authorize  appointmen*. .  .^. 218 

When  third  person  claims  title  to  property  of  judgment  debtor,  receiver 

must  be  appointed  to  try  title 218 

Appointment  of,  in  many  cases  allowable  but  unnecessary 218 
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In  wbat  cases  not  appointed 218 

Must  be  probability  of  judgment  for  plaintiff,  and  danger  of  loss  or  injury 

to  property  in  litigation 218 

Where  complaint  is  one  upon  which  judgment  upon  failure  to  answer  may 

be  entered  by  clerk,  no  receiver  can  be  appointed 219 

When  not  appointed  in  actions  for  dissolution  of  copartnerships 219 

Will  not  be  appointed  because  partners  quarrel 219 

Will  not  be  appointed  merely  because  partnership  is  dissolved 219 

Will  not  be  appointed  where  existence  of  partnership  denied 219 

Will  not  be  appointed  over  specific  property  of  partnership  unless  it  is 

clearly  shown  to  belong  to  firm ^  . . .  219 

Will  not  be  appointed  at  suit  of  partner  having  partnership  property  in  his 

possession 219 

Effect  of  agreement  that  certain  partners  shall  wind  up  business  of  concern .  219 
Appointed  on  dissolution  of  partnership  only  when  absolutely  necessary. . .  219 
Appointment  of,  not  a  matter  of  strict  right  in  actions  for  foreclosure  of  a 

mortgage 220 

In  what  cases  only  the  court  may  interfere  with  the  mortgagor's  rights  to 

rent 220 

Where  security  is  given  for  deficiency,  no  receiver  will  be  appointed  in 

foreclosure * 220 

Will  not  be  appointed  where  party  in  possession  of  premises  is  not  party 

to  suit  of  foreclosure 220 

Will  not  be  appointed  against  mortgagee  in  possession,  except  in  special 

cases 220 

When  not  appointed  in  ejectment 220 

Yalid  title  in  plaintiff  essential  to  authorize 221 

When  not  appointed  as  against  executors,  administrators  and  trustees 221 

Poverty  on  part  of  trustee  no  ground  for  appointing 221 

Extreme  age  no  ground  for  appointing 222 

Not  appointed  against  trustees,  where  trust  fund  not  in  danger 222 

In  proceedings  in  the  nature  of  qtto  warranto^  no  receiver  can  be  appointed,  222 

Not  appointed  as  between  defendants 222 

Laches  will  defeat  application  for 222 

Prookedings  for  appointmekt 222 

Power  of  conrt  to  appoint 222 

Power  of  court  to  appoint  prior  to  Code 222 

Before  the  Code,  could  only  be  appointed  in  equity 223 

Changes  made  by  Code,  respecting 223 

Wlio  may  be  appointed 223 

General  qualifications  of 223 

Disqualifications  of 223,  225 

Party  having  conflicting  interest  not  appointed 223,  225 

When  officers  or  stockholders  of  a  corporation  may  be  appointed 223 

Parties  to  action  not  absolutely  disqualiBed 224 

On  dissolution  of  partnership,  on  sole  ground  of  insolvency,  solvent  part- 
ner appointed 224 

Party  to  action  cannot  nominate  himself 224 

Party  to  action  must  act  without  compensation 224 
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Who  appointed,  in  case  of  two  or  more  receivers 224 

ffho  will  not  be  appointed 224 

Party  with  whom  court  has  no  acquaintance,  not  appointed 225 

Party  guilty  of  breach  of  trust,  ete.,  not  appointed 225 

Attorney  in  the  cause  not  appointed 225 

Guardian  ad  litem  not  appointed 225 

Officers  or  stockholders  of  corporations  not  appointed 225 

.  Trustees  seldom  appointed 225 

Mortgagee  cannot  receive  compensation  for  acting  as  receiver  of  mortgaged 
property ,. .   225 

Application  for  appointment 226 

Who  may  apply  for  appointment  of •. 226 

Stranger  cannot  propose  a  receiver 226 

Motion  for  appointment,  when  made 226 

Action  must  be  commenced  before  application  for 226 

When  made  to  protect  property  of  lunatic  or  idiot 226 

When  not  appointed  until  judgment 226 

When  appointed  in  supplementary  proceedings 226 

Where  application  for,  must  be  made 226 

Who  can  appoint  receiver  of  property  of  corporation ....  1 226 

Who  may  appoint  in  supplementary  proceedings 226 

Notice  of  application  for 227 

When  receiver  may  be  appointed  ex  parte 227 

Ik  parte  order  must  contain  order  to  show  cause 227 

What  notice  required  when  defendant  is  corporation 227 

What  notice  required  in  supplementary  proceedings 228 

Papers  on  which  to  apply  for  appointment  of 228 

What  facts  must  be  shown  in  foreclosure  to  authorize  appointment  of. ... .  229 

What  facts  must  be  shown  in  partnership  cases 229 

Upon  what  papers  to  apply  in  supplementary  proceedings 229 

Application  for,  how  opposed 230 

Only  party  in  interest  may  oppose  application  for 230 

Order  for  appointment  of. 230 

Order  by  the  court,  on  the  application 230 

Order  may  be  made  by  the  court,  or  by  referee  authorized  by  court  to  appoint,  230 

Form  and  contents  of  order  determined  by  court 230 

When  a  settlement  of  the  terms  of  the  order  proper 231 

Entry  of  the  order  and  service  of  copies 231 

Entry  of  order,  how  compelled 231 

Within  what  time  an  appeal  must  be  taken 231 

Order  upon  report  of  referee 233 

Filing  and  confirmation  of  referee's  report 233 

Order  by  referee 235 

Appointment,  how  made  by  referee 235 

Appointment  by  referee,  how  reviewed 235 

Seenrity  and  qnalifleations 0 238 

Security  must  invariably  be  given  by 238 

When  sureties  may  be  dispensed  with 238 
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Receiver  in  supplementary  proceedings  need  not  give  new  secnrity  when 

receivership  extended 238 

Wlien  further  security  required 238 

Amount  of  security,  how  determined 239 

Form  of  security 239 

Number  of  sureties  required 241 

An  attorney  or  corporation  cannot  be  surety 241 

Filing  a  bond  necessary  to  complete  appointment 2;11 

Receiver  may  be  restrained  from  acting  before  filing  his  bond 241 

POWEBS  AND  DUTIES  OF  REOEIVERS 242 

Vf.hat  receiver  may  do  without  applying  to  ooart 242 

May  take  peaceable  possession  of  property 242 

May  make  a  lease  for  one  year 242 

May  give  notice  to  quit 242 

May  appointan  agent ^ 242 

May  sue  for  and  collect  debts 242 

Must  convert  personal  estate  into  money 242 

,    What  receiver  may  not  do  without  leave  of  court 243 

Should  pay  nothing  without  leave  of  court 243 

Should  make  no  expenditures  even  for  repairs 243 

Should  not  exceed  authority  when  paying  money  under  an  order  of  court^  243 

Cannot  lease  land  for  longer  term  than  one  year 243 

Cannot  determine  subsisting  lease  without  leave  of  court 243 

Cannot  become  tenant  of  lands  over  which  he  is  appointed  without  leave,  243 

Cannot  sell  real  estate  without  special  order  of  court 243 

Cannot  sell  desperate  debts  except  as  provided  by  rule  of  court 245 

Should  obtain  leave  to  sue  in  all  cases. . , 245 

Cannot  bring  action  of  ejectment  without  order  of  court 245 

Acts  at  his  own  risk  in  bringing  suit  without  leave 245 

Cannot  turn  out  tenant  without  order  of  court 245 

General  powers  and  duties  of 246 

Powers  of  receivers  derived  from  order  of  appointment 246 

Chief  duty  is  to  protect  property  intrusted  to  him 246 

Must  act  for  beneUt  of  all  parties 246 

Must  follow  directions  of  court 246 

What  title  vests  in  him  on  appointment 247 

Title  to  personal  property  vests  in  him  on  filing  security 247 

Title  to  real  estate  vests  only  on  conveyance 247 

Time  at  which  title  passes  to  him 247 

What  title  he  takes  in  property  levied  on  under  an  execution 247 

To  what  property  title  will  pass  under  order 248 

Claim  of  judgment  debtor  for  personal  torts  does  not  pass 248 

Right  of  action  for  personal  injury  passes  to  receiver 248 

What  title  to  earnings  of  debtor  passes  to  receiver  in  supplementary  pro- 
ceedings    248 

Estate  by  sufiferance  will  not  pass 248 

Possession  of  property,  how  gained  by 248 

Receiver  under  no  obligation  to  take  possession  of  property  by  force 248 
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Order  of  court  for  delivery  of  property  to  receiver  may  be  enfbrced  by 

attachment - 249 

Possession  of  property  held  and  claimed  by  third  party,  how  acquired . . . ,  249 

Efifect  of  refusal  to  deliver  property  to  receiver 249 

Possession  of  property,  how  protected 249 

Person  taking  property  from  receiver,  guilty  of  contempt 249 

Suits  against  receiver  may  be  restrained 250 

Possession  of  receiver  must  be  disturbed  to  authorise  the  court  to  act  for 

his  protection ; 250 

Mere  levy  and  sale  of  property  held  by  receiver,  subject  to  all  just  claims 

against  it,  no  ground  for  interference 250 

Control  of  property  by 250 

Parties  to  action  cannot  control  acts  of 250 

Disposition  of  money  received  by 250 

Loan  of  money  by  a  breach  of  trust 250 

Must  keep  money  under  his  control .' 250 

When  charged  interest  on  moneys  held  by  him 250,  254 

When  charged  compound  interest 251 

Mrhen  in  doubt  as  to  proper  management  of  trust  estate  should  apply  to 

court  for  instruction 251 

Power  to  bring  suits  in  relation  to  trust  estate 251 

When  charged  with  costs  of  suit 251 

Leave  to  sue,  how  obtained 251 

Proceedings  when  suit  brought  in  name  of  third  person 251 

May  sue  in  his  own  name  except  in  ejectment 252 

Cannot  maintain  action  parties  could  not  maintain' 252 

When  he  may  maintain  action  for  torts 252 

May  maintain  action  against  debtor  for  conversion 252 

Power  to  bring  action  to  set  aside  fraudulent  assignment 252 

May  maintain  action  against  any  one  interfering  with  trust  estate 253 

May  maintain  action  outside  of  State 253 

Should  obtain  leave  of  court  to  sue  or  defend 253 

Continuing  partnership  business T', 253 

When  allowed  to  carry  on  business  of  partnership ; 253 

Should  convert  personal  estate  into  money 253 

Should  obtain  permission  to  sell  desperate  debts 254 

Should  make  and  file  inventory  of  property  received. 254 

Should  account  annually  to  courts  or  as  often  as  directed 254 

Should  petition  to  be  allowed  to  account  when  receivership  at  an  end 254 

Cannot  be  compelled  to  account  to  the  parties '. 254 

May  be  compelled  to  account  to  court  when  abusing  trust 254 

Powers  and  duties  of  receivers  of  oorporations 254 

Powers  and  duties  defined  by  statute 254 

What  title  vests  in  receiver  of  corporation  on  appointment 255 

What  notice  of  appointment  must  be  given 255 

May  compel  debtors  of  corporation  to  account 255 

May  settle  controversies  between  debtors  and  creditors 255 

Appointment  of  referee  to  determine  controversies 255 

May  prosecute  for  arrears  of  stock  subscribed  in  an  insolyent  corporation,  256 
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May  cancel  contracts  of  insurance 256 

Must  reserve  funds  to  meet  liabilities -  257 

Outstanding  claims  of  corporations,  how  satisfied 257 

Order  of  payment  of  claims  on  first  dividend 257 

Payment  of  second  dividend 257 

Disposition  of  surplus  remaining  in  his  hands 258 

Proceedings  on  final  accounting 258 

May  make  assessment  on  premium  notes  of  an  insurance  company 258 

Assessment,  how  levied 258 

Recovery  of  funds  misapplied  by  officers  of  corporations  . .  .* 259 

May  receive  surrender  of  policies  of  insurance 259 

Receiver  of  bank  must  make  quarterly  statement \ 259 

Payment  of  shares  to  parties  in  interest 259 

Accounts,  books,  etc.,  of  receiver  open  to  inspection 259 

May  be  removed  for  failing  to  comply  with  statute 2G0 

liabilities  of  reeelverg 260 

Not  liable  for  loss  of  trust  estate,  when  receiver  acts  within  line  of  his 

duties 2G0 

Liable  for  loss  of  trust  estate,  when  he  acts  without  the  line  of  his  duties,  260 

Liable  for  loss  of  trust  estate  when  not  kept  distinct  from  private  funds 260 

Will  be  charged  for  use  of  trust  fund 260 

Amount  payable  by  receiver  to  cestui  que  trust  for  mismanagement  of  tnist 

estate 260 

When  receiver  of  bank  will  be  charged  interest  at  ten  per  cent 260 

Sureties  of  receiver  liable  for  his  mismanagement 261 

Chahoi  or  duoharqs  or  ricetvbbs 261 

Wlion  change  or  dlsehargo  ordered 261 

Receiver  may  be  discharged  for  neglect  of  duty 261 

Revocation  of  appointment  in  discretion  of  court 261 

Appointment  procured  by  fraud  will  be  revoked 261 

May  be  discharged  on  his  own  application 261 

Cannot  be  discharged  without  special  order  when  duties  of  receivership  are 

at  an  end ?T 261 

When  receiver  will  be  discharged 262 

Wlien  change  or  discharge  reftised 264 

Will  not  be  discharged  on  application  of  the  party  procuring  his  appoint- 
ment^ while  other  parties  are  interested 264 

Discontinuance  of  suit  does  not  discharge 204 

Of  estates  of  infants  not  discharged  until  after  infants  have  become  of  age,  264 

ProeeediAgs  to  vaeate  tho  order  appointing  a  receiver 265 

JBb  parte  order  may  be  vacated  on  the  day  fixed  by  the  order  to  show  cause,  265 

Compensation  of  receiver 266 

Receiver  appointed  on  ex  parte  order,  allowed  only  actual  disbursements 

unless  order  continued 266 

Receivers  of  corporations  allowed  commission  on  amount  received  and  dis- 
bursed   266 

Compensation  allowed  receivers  of  moneyed  institutions 266 

When  court  fixes  amount  of  compensation 267 

Deposit  in  oonrt , . , 267 
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Nature  of  the  remedy  by  order  for  deposit  in  court ! 267 

Old  rules  relating  to  payment  of  money  into  court  still  applicable 267 

When  deposit  or  delivery  of  money  or  property  will  be  ordered 267 

Meaning  of  term  "  money  "  as  used  in  section  244 267 

Remedy  applies  only  to  moneys  received  or  withheld  in  violation  of  trust,  268 

Who  may  be  ordered  €o  deposit  money  in  court 268 

When  executor  may  be  compelled  to  pay  money  of  his  testator  into  court,  268 

Order,  how  applied  for 268 

Form,  contents  and  service  of  the  order , 268 

Obedience  to  the  order  may  be  compelled  by  attachment 269 

Court  may  order  sheriff  to  execute  order 269 

Satisfketion  of  part  of  olaiia  admitted  to  be  due 269 

In  what  cases  defendant  may  be  ordered  to  satisfy  part  of  plaintiff's  claim,  269 
Defendantmay  be  compelled  to  satisfy  a  part  of  a  daim  arising  on  contract,  270 
Order  may  issue,  although  defendant  has  offered  to  allow  judgment  for  part 

admitted ' 270 

.  May  issue,  where  defendant  admits  part  of  single  and  entire  cause  of  action,  270 

Admission  must  be  full  and  explicit 270 

Plea  of  tender  an  unequivocal  admission 270 

Order  cannot  issue  when  whole  claim  admitted  due 270 

Application  for  order 270 

Motion  must  be  made  at  special  term 270 

Must  be  on  notice  or  order  to  show  cause 270 

Application  may  be  made  on  pleadings 270 

The  order,  its  form  and  entry 270 

Must  be  personally  served  on  defendant  and  on  his  attorney 271 

The  order,  how  enforced 271 

Payment  may  be  enforced  by  attachment 271 

If  cause  of  action  arose  on  contract,  plaintiff  will  be  directed  to  enter  judg- 
ment and  issue  execution  ^ 271 

Mode  of  entering  judgment  on  order 271 

^        Contents  of  judgment  roll 271 

Appeal  lies  from  order  directing  payment  of  sum  admitted  due 271 

BECITALS: 

In  pleading 322 

Facts  should  not  be  pleaded  by  way  of  recital 322 

In  actions  on  instruments  for  payment  of  money,  pleading  by  way  of  reci- 
tal allowed : 322 

When  facts  pleaded,  by  way  of  recital,  sufficient 322 

BECOBDS  (See  Ihndence) : 

Proof  or 641 

Of  coartg  of  this  State^  how  proved 641-643 

Of  superior  courts  of  record 641 

Of  proceediugs  in  courts  not  of  record 642 

Of  proceedings  in  surrogate's  court 643 

Of  proceedings  in  justice's  court 642 

Of  eoiirts  of  the  United  States 643 

Of  Jadsrments  and  decrees  of  eonrts  of  other  States 643 
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Of  Jadgrmeiits  and  deerees  in  foreign  oonrts 644 

Proof  of,  by  exemplifications 654 

Proof  o^  by  sworn  copies 654 

REDUNDANCY : 

In  pleading 408,  480 

What  are  redundant  pleadings 480 

Remedy  against  redundancy  in  pleadings 408,  481 

Motion,  to  strike  out  redundant  matter 481 

Motion,  when,  how,  and  where  made 482,  483 

Motion  when  granted 483 

Proceedings  on  striking  out 485 

Effect  of  failure  to  move 485 

REFERENCE  : 

For  the  appointment  of  a  receiver 230,  233,  235 

RELIEF: 

Demand  of 400 

Demand  of^  as  an  ald^  tn  eonstrning  eomplalnt 331 

Character  of  relief  demanded  in  complaint 400 

Final  relief  only  should  be  demanded. jt. 400 

Legal  and  equitable  relief  may  be  demanded  in  same  pleading 401 

Examples  of  demand  for  both  legal  and  equitable  relief 401 

Inconsistent  demands  for,  cannot  be  inserted  in  same  pleading 401 

Examples  of  demands  for  inconsistent  relief 401 

Costa  need  not  be  included  in  demand  for 402 

Form  of  demand  of 402 

Demand  of  specific  relief! 402 

Demand  of  general  relief 403 

Demand  o^  may  be  in  alternative 403 

Both  specific  and  general  relief  should  not  be  demanded 403 

Demurrer  will  not  lie  to  demand  of 453 

REMOVAL: 

Of  property  with  intent  to  defraud  creditors  a  ground  for  issuing  attach- 
ment    137 

Fraudulent  intent^  how  proved 140 

REPLEVIN : 

When  injunction  may  issue  in  action  of 31,  32,  48 

Security  for  costs  in ! 569 

Return  of  goods  to  defendant  on  discontinuance 607 

REPLY  (See  Pleadinffi) : 

Preliminaries  to 434 

Objections  to  form,  of  answer 434 

Objections  to  substance  of  answer 435 

Satisfaction  of  admitted  demands 438 

Amendment  of  the  complaint 439 

Discontinuance. 439 

Time  to 439 

Extension  of  time  to , 439 
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When  a  rsplt  is  NxcnsABT 440 

When  the  answer  sets  up  a  eoiinter^laim 440 

When  the  answer  sets  up  a  defense  by  way  of  afoldanee 440 

Denial  of  answer  bt 441 

Form  of  denials  of  the  reply 441 

New  matter  nr 442 

What  new  matter  may  be  pleaded  in 442 

Must  be  consistent  with  complaint 4-12 

Counter-claim  may  be  pleaded  in 442 

How  new  matter  must  be  pleaded  in 442 

SSRYICE  AMD  riLINO  OF 442 

Senrlee  of 442 

Fllingrof 443 

Failitrb  to 443 

Effect  of  falinre  to 443 

Admission  of  counter-claim  by  failure  to 443 

Defendant  may  move  for  judgment  on  counter-claim  on  failure  to 444 

Judgment  on  failure  to 520 

Demurrer  to 461 

Supplemental  reply>  when  allowed 467 

(See  SupplemmUU  pleadingi,) 

Frirolous  reply^  what  is 492 

Remedy  against  frivolousness  in 492 

Disregarding  reply 497 

When  service  is  a  nullity 497 

When  not  properly  folioed ; . . . .  497 

When  not  properly  subscribed  or  verified 497 

When  improperly  amended 497 

Seturn  of  disregarded  reply 498 

Amendment  or 501 

Amendments  as  of  course 501 

Amendments  by  leave  of  eonrt 506 

Service  of  amended  reply 508 

REPORTS: 

Books  o^  evidence  of  common  law  of  other  States 639 

REPRESENTATIVE  CAPACITY: 

When  facts  showing,  must  be  alleged 310 

Persons  suing  in,  may  be  required  to  furnish  security  for  costs 568 

REQUEST : 

I^o  inspect  books  and  papers 539 

Importance  of,  before  applying  for  a  discovery 539 

RESIDENCE : 

What  constitutes 665 

RETAINER: 

Service  of  notice  of 410 

Effect  of  service  of  notice  of 410 

RETURN: 
Of  sheriir^  on  attachment 197 
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BETIJRN  —  ConUnued.  paoi. 

Of  writ  of  ne  exeat. 281 

Of  eommlssioii  to  take  testimoiif. 700 

Form  and  contents  o£ 700 

By  mail 702 

By  messenger 702 

FUingof. 703 

Proceedings  where  return  is  unreasonably  delayed 703 

EEVI3ED  STATUTES: 

How  made  evidence. 638 

Who  may  print  and  publish 638 

REVIVOR: 

Of  action, by  supplemental  pleading. ,  ,,\ 468 

Leave  of  court  to  file  supplemental  complaint  to  revive  action  unnecessary,  469 

RIPARIAN  OWNERS  (See  Littoral  rights ;  EaUroada;  Ferries;  WJutrves). 

ROADS  (See  Highways). 

RULES: 

Of  plkadiko  (See  Pleadings) > 285 

In  legal  actions 285 

In  equitable  actions 290 

Formal  rulbs  or  FLEADora 297 

Writing,  folioing,  and  indorsing. 297 

Facts,  how  stated 298 

Distinct  claims  or  defenses  to  be  separately  stated 299 

Statement  of  date —  subscribing  pleadings 301 

Making  copies  and  serving 302 

Of  court,  in  respect  to  pleadings 399 

Of  court^  how  proved. 646 

SALE  OF  LAND: 

Not  restrained  pending  action,  when  Hi  pendens  filed 62 

When  sale  of  lands  may  be  enjoined ^2f  13,    62 

SCHENTER  (See  Knowledge) : 

Evidence  o^  in  action  for  deceit^  necessary  to  sustain  action 394 

Need  not  be  alleged,  in  action  upon  absolute  warranty 394 

SEALED  INSTRUMENTS  (See  JSvidence) : 

How  proved 648 

Order  of  proof  of 651 

SECURITY  (See  Security  for  costs) : 

To  be  given  on  obtaining  injnnetion 87 

Amount  o^  in  ordinary  cause 90 

Upon  order  to  show  cause. 90 

On  staying  proceedings  after  judgment 90 

Form  of  undertaking. 87 

Approval  of  undertaking. *. 93 

Filing  of  undertaking 93 

Acknowledgment  of  undertaking 89 

Defective  undertaking 93 

Sureties,  when  required : . .  89 
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SECUBIT  Y  —  ContinuecL  page. 

Justification  of  sureties 89 

Liabilities  of  sureties 93 

When  against  corporation 96 

To  be  giren  on  obtftiningr  attaehment 151 

Form  and  contents  o£ 151 

Suraties 151 

Justification  of  sureties  and  filing  of  undertaking 153 

Liability  of  plaintiff  and  sureties ; 153 

4>i8e]iarge  of  attaehment  on 187 

(See  Attachment) 
On  appointment  of  reeelrer 238 

Security  invariably  required. 238 

Amount  of,  how  determined 239 

Form  of 239 

Sureties 241 

Filing  of  bond 241 

By  defendant,  in  ne  exeat. 280 

On  refusal^  of  defendant  to  furnish,  in  ne  exeat^  sheriff  must  commit  him 

to  jail * 281 

Discharge  on  security,  in  ne  exeat 282 

SECURITY  FOR  COSTS : 

•When  required 563 

Statutes  and  general  rules  as  to 563 

In  actions  against  public  officers 565 

May  be  required  of  non-resident  plaintiff 565 

What  constitutes  residence 566 

Plaintiff  removing  from  jurisdiction  of  court  may  be  compelled  to  give. . .  566 

Trustees  may  be  required  to  file ^ 567,  568 

Insolvent  debtors  m&y  be  required  to  file ; 567 

Persons  suing  in  a  representative  character  may  be  required  to  file 568 

When  public  officer  may  be  required  to  file 568 

Convicts  may  be  compelled  to  give 568 

When  guardian  of  infant  muRt  file 568 

Foreign  corporations  may  be  compelled  to  give 569 

May  be  required  in  replevin 569 

When  not  required  in  attachment 570 

Discretion  of  court  as  to 570 

Assignment  of  demand  does  not  affect 570 

Omission  to  file 570 

Liability  of  plaintiff's  attorney  for 570 

Relief  of  attorney  from  liability  for 571 

When  to  be  demanded 571 

Defendant  must  appear  before  demanding 571 

Time  of  demanding  not  limited 572 

May  be  granted  afler  notice  of  trial 572 

Denial,  where  it  is  impossible  that  defendant  may  have  costs 572 

Not  required  after  judgment  absolute  for  plaintiff 672 

When  required  afler  appeal 572 

Application  for^  how  made 573 
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8E0URITY  FOR  COSTS—  ContinuecL 

Where  application  is  to  court 573 

Where  application  is  to  judge 573 

When  order  should  be  in  the  altematiye 573 

Order  to  file  seeority  or  to  show  caiue 573 

Form  and  amount  of  security  ordered 574 

Service  of  order 574 

Effect  of  stay  of  proceedings 574 

Revoking  order 574 

Pfoceedijigs  before  the  hearing 575 

On  receiving  notice  of  demand  for,  plaintiff  should  file  security 575 

Showing  cause  against  order 575 

Absolute  order  to  file 575 

Proeeedings  by  defendant  on  order  absolute 576 

Service  of  order 576 

Motion  to  dismiss  complaint 576 

Waiver  of  security ^ 576 

Filing  seenrity  and  proeeedings  thereon 576 

Nature  of  security  required 576 

Sureties  required  on " 577 

Filing  security  and  service  of  notice 577 

Excepting  to  sureties 577 

Justification  of  sureties 577 

Insolvency  of  sureties 578 

Enforcing  the  bond 578 

SEQUESTRATION: 

When  sequestration  of  property  essential 211 

SERVICE : 

Of  injunction 106 

(See  Injunctions,) 

Of  attachment 156 

(See  AUachfiMnU,) 

Of  ne  exeai 280 

(See  Ne  exeat,) 

Of  pleadings 302 

(See  Pleadinga,) 

Of  reply ^ 442 

Of  amended  pleadings 487,  508 

Of  order  changing  venue 637 

Of  subpoena 720 

SETTLEMENT: 

Of  interrogatories  to  be  annexed  to  a  commission 695 

Of  feigned  issues 464 

SEWERS : 

Constructed  in  streets,  a  benefit  to  owner  of  the  fee 65 

Owner  of  fee  in  streets  no  remedy  against  construction  of 65 

SHAM  DEFENSES  (See  Pleadinffs) : 

When  a  defense  is  sham 488 

Test  of  a  sham  answer 488 
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SHAM  DEFENSES—  Continued.  paok. 

Bemedy  against 489 

Striking  out  answer  as  sham 435,  489 

Counter-claim  cannot  be  struck  out  as 489 

Answer  consisting  of  denials  cannot  be  struck  out  as  sham 435,  491 

Entire  answer  or  defense  onlj  can  be  struck  out  as 436,  489 

Motion  to  strike  out,  when  made 489 

Motion,  how  made  and  opposed 490 

Motion,  when  granted 490 

Effect  of  striking  out  answer. 492 

SHERIFF: 

May  be  ordered  to  deposit  money  on  property  of  third  party  in  court. . . .  599 

Sheriff's  fees  on  attachment 198 

Execution  in  attachment  must  be  directed  to  sheriff  who  executed  attach- 
ment    196 

Collection  of  debts  by,  in  attachment 192 

Indemnity  to  sheriff  to  enable  plaintiff  to  sue 193 

Levy  of  attachment  by • 164 

Averment  of  official  character  of 313 

SLANDER: 

Pleadings  in  aetions  for 329,  397 

When  malice  must  be  averred  in  action  of 397 

When  words  spoken  are  not  actionable  per  m,  special  damages  must  be 

alleged /398 

Special  damage,  how  pleaded  in  action  for 399 

SPECIAL  DAMAGES : 

Effect  of  not  pleading  in  action  on  contract 387 

In  actions  arising  on  tort 397 

Must  be  pleaded  in  actions  for  slander  where  the  words  spoken  were  not 

actionable  per  ee 398 

Must  be  alleged  in  action  for  slander  of  title 398 

Must  be  alleged  in  action  for  libel 398 

Must  be  alleged  in  action  to  restrain  private  nuisance 398 

Must  be  pleaded  in  actions  against  public  officers. 398 

How  pleaded 399 

What  may  be  pleaded  as 399 

Effect  of  want  of  particularity  in  averments  of 400 

SPECIAL  PROCEEDINGS : 

When  attachments  are 130 

SPECIFIC  PERFORMANCE: 

Of  negative  covenants  may  be  enforced  by  injunction 16 

Of  affirmative  covenants  cannot  be  enforced  by  injunction 16 

Of  restrictive  covenant  in  relation  to  ordinary  transactions  cannot  be  com- 
pelled in  equity 58 

Of  covenants  for  rendition  of  services  purely  intellectual  may  be  enforced,  59  I 

Of  contracts  for  mechanical  services  cannot  be  enforced 59,  74 

Of  illegal  contracts  not  enforced 74 

Of  contract  that  does  not  express  intent  of  parties  cannot  be  enforced ....  75 

Vol.  II-— 106 
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SPECIFIO  PERFORMANCE  —  Continued.  paoi. 

When  an  attachment  will  issue  in  action  for 133 

When  receiver  will  be  appointed  in  action  for 205,  210 

Of  negative  covenants  may  be  enforced  by  ne  exeat 274 

Ne  exeat  may  issue  to  enforce  payment  of  purchase-money  in 278 

SPRINGS- 

Rights  of  land  owner  in ^ 24 

When  diversion  of  water  of,  restrained 25 

Rules  relating  to,  not  applicable  to  water  oozing  through  soil 64 

STATEMENT : 

Of  fiAets^  in  pleadingr 298 

Introductory  statements 298 

Distinct  claims  or  defenses  to  be  separately  stated 299 

Remedy  against  stating  causes  of  action  improperly 299 

Of  date,  in  pleadings 301 

STATE  PAPER: 

Laws  passed  by  the  leg^lature  may  be  read  in  evidence  from  the  State 
paper,  when 638 

STATUTE : 

Facts  necessary  to  be  alleged  when  cause  of  action  depends  upon 310 

Of  frauds  as  a  defense  need  not  be  negatived  in  pleading 314 

Of  limitations  as  a  defense  need  not  be  negatived  in  pleading 314 

Of  another  State,  must  be  pleaded 316,  329 

^  Of  this  State,  when  judicially  noticed. 316 

Private  statutes,  how  pleaded 328 

Distinction  between  public  and  private 328 

Public,  how  pleaded 329 

Proof  of  statutes 638 

Proof  of  statutes  of  this  State. . . 638 

Proof  of  statutes  of  the  United  States 639 

Proof  of  statutes  of  other  States 639 

Foreign  laws,  how  proved 639 

STAY  OP  PROCEEDINGS  : 

Order  for  a  discovery  operates  as : 549 

Order  for  an  inspection  under  the  Code  operates  as 554 

Until  security  for  cost^  is  given *. . .  .407,  563 

To  move  for  change  of  venue : 629 

When  an  absolute  stay  of  proeoedings  may  be  had 618 

Stay  on  payment  of  debts  and  costs 618 

In  second  action  for  same  cause 619 

When  other  actions  are  pending  for  the  same  cause ,\ 619 

Stay  of  execution  on  discharge  of  defendant  in  bankruptcy 620 

When  leave  to  sue  should  be  obtained  before  suit 620 

When  eonditional  stay  will  be  allowed. 620 

Until  payment  of  costs  in  former  suit 620 

Where  material  evidence  is  fraudulently  withheld 622^ 

Proceedings  to  obtain  a  stay  of  proceedings 622 

Motion  for,  where  made 622 

Affidavit  of  pendency  of  action 622 
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STAY  OF  PROCEEDINGS—  CotOinweL  paqb. 

Order  for 622 

Fonn  and  contents  of  the  order 622 

Entry  and  service  of  the  order 622 

Proceedings  on  disregard  of  order. ^ 622 

Commission  to  take  testimony  does  not  operate  as 686 

STIPULATIONS : 

By  plaintiff  to  prevent  chtoge  of  venue 635 

To  bring  cause  to  trial  on  motion  for  dismissal  for  jieglect  to  serve  notice 

for  trial 615 

How  stipulation  for  trial  may  be  avoided 616 

To  admit  facts  expected  to  be  proved  by  testimony  to  be  taken  on  com- 
mission    687 

STOCKS : 

Fraud  in  ilsuing,  a  ground  for  restraining  transfer 3 

Restraining  dividends  on 30 

Transfer  of,  may  be  prevented  by  attaclmient L 30,    64 

Interference  restrained  pending  contested  probate 31 

How  levied  on  under  attachment • 168 

STOCKHOLDERS : 

Of  moneyed  corporations  may  enjoin  payment  of  dividend,  when 56 

Of  corporation  may  be  appointed  receiver,  when 223 

Creditor  of  corporation  may  bring  action  against 212 

Of  bank  may  have  receiver  appointed,  when 212 

Of  insolvent  corporation  cannot  be  receiver 225 

STREETS  (See  mghwayg) : 

SUBP(BNA : 

Form  and  nature  of 717 

Inoperative  beyond  territorial  jurisdiction  of  court  issuing 718 

Valid  service  of,  cannot  be  made  in  another  State 718 

Party  should  be  served  with,  when  desired  as  a  witness  ^ 718 

How  issned 719 

How  attested 720 

How  subscribed 720 

Need  not  be  sealed 720 

Subpoena-tickets 720 

When  and  how  served 720 

Must  be  served  personally 720 

Original  writ  must  be  exhibited 720 

Subpoena-ticket  must  be  given  witness 720 

Fees  must  be  prepaid 720 

Must  be  served  at  what  time 721 

May  be  served  by  any  one 722 

Sheriff's  certificate  sufficient  proof  of  service 722 

Affidavit  of  service  by  private  person 722 

Force,  when  allowable  in  serving 722 

Liahility  of  witness  for  disregard  ot 722-724 

SUBPOBITA  DUCES  TKCUM 726 

Production  of  what  documents  may  be  compelled  by «  727 
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SXTBPCENA—  CofUinued,  paok. 

Form  of  subpcena  duces  tecum 728 

Service  of. 728 

Papers  to  be  produced  must  be  particularly  specified 7?8 

SUBPOCKA  HABEAS  CORPUS  AD  TESTIFIOULNDini. 730 

Offloe  of  this  form  of  snbpcBiia. 730 

How  applied  for 730 

How  issaed. 730 

Must  be  served  on  sheriff 730 

Sheriff  bound  to  obey  writ^  if  not  void  on  its  face 730 

How  served 731 

Giringr  bond  to  sheriff  and  payment  of  fees 731 

Object,  amount,  and  condition  of  the  bond 731 

Amount  of  fees  for  producing  prisoner. 731 

Attorney-general  or  district  attorney  not  required  to  pay  fees. 732 

SUBSCRIPTION: 

Of  pleadings. 301 

Pleadings  must  be  subscribed  by  party  or  attorney 301 

May  be  written  or  printed 301 

Signature  of  party  to  verification  a  sufficient 301 

Remedy  against  omission  to  subscribe  pleadings 301 

SUBSCRIBING  WITNESS: 

Testimony  o^  when  necessary  to  prove  sealed  instrument 650 

When  testimony  of  witness  cannot  be  obtained,  his  handwriting  must  be 

proved 650 

One  subscribing  witness  sufficient  to  prove  instrument 651 

SUBTERRANEAN  WATER: 

Right  to,  when  and  when  not  vested  in  owner  of  soil 24,    25 

When  obstruction  to  flow  o^  a  ground  for  injunction 25 

Water  not  flowing  in  defined  channels  may  be  used  or  diverted  by  owner 
of  soil 64 

SUMMARY  PROCEEDINGS : 

To  recover  possession  of  land,  enjoined,  when 46 

Fraud,  mistake,  or  undue  advantage,  grounds  for  restraining 46 

Existence  of  equitable  defense  ground  for  restraining 46 

When  injunction  will  not  Ue  to  restrain 67 

SUMMONS: 

Effect  of  irregularity  in  service  of 406 

Agreement  of  complaint  with 371 

Need  not  contain  venue 371 

Must  contain  names  of  all  the  parties. 371 

Controls  complaint  in  case  of  variance  as  to  parties. 371 

And  complaint  should  agree  as  to  nature  of  action 372 

Effect  of  variance  between  summons  and  complaint,  as  to  nature  of  action, 

331,  372 

As  an  aid  to  the  construction  of  pleadings ' 331 

Must  be  served  to  compel  attendance  of  party  as  a  witness. . .  .* 713 

To  witness,  to  attend  examination  on  commission 697 

To  compel  attendance  of  witness  to  be  examined  conditionally 664 
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SUPPLEMENTAL  PLEADINGS  (See  PUadingi) :  page. 

When  allowed 467 

AppUcatloB  for  leare  to  file 469 

Application,  when  necessary « 469 

ApplicfttioD,  how  made 470 

Application,  when  made 470 

Application,  where  made 471 

On  what  papers  to  apply. 471 

Wliat  may  be  alleged  In 471 

Must  be  in  aid  of  original  pleading. 471 

Cannot  cure  defective  pleading 472 

Should  allege  former  proceedinga. ,,, ;  472 

Effeet  of  gapplemental  pleading 472 

Relation  o^  to  previous  pleading 472 

Effect  on  previous  proceedings 473 

Effect  of,  on  future  proceedings 474 

Defeetg  in 474 

Remedies  against  error  in 474 

Appeal  will  not  lie  from  order  granting  or  refusing  leave  to  file 474 

SUPPLEMENTARY  PROCEEDINGS: 

Appointment  of  receiver  in,  a  matter  of  course j> 217 

Who  may  i^point  receiver  in 217,  226 

But  one  receiver  can  be  appointed  in , 217 

At  what  time  receiver  may  be  appointed  in 217,  226 

Receiver  should  be  appointed  as  early  as  possible 218 

Property  in  debtor,  not  essential  to  appointment  of  receiver  in 218 

When  receiver  must  be  appointed  in 218 

SURETIES: 

When  required  on  undertaking  on  injunction 89 

Justification  of 89 

Liability  of 93 

Two  sureties  required  when  injunction  issues  against  corporation 96 

Required  on  issuing  attachment 151 

Justification  of 153 

LiabiUty  of 153 

SURROGATES: 

Proof  of  proceedinga  in  surrogates'  courts 643 

SURPLUSAGE: 

To  be  avoided  in  pleading 289 

TAXES: 

As  a  general  rule,  not  subject  of  equitable  relief 33 

When  ^llection  o^  may  be  restrained 33 

Policy  of  the  law  opposed  to  restraint  of  collection  of. 65 

On  non-payment  of,  by  tenant  for  life,  receiver  appointed 215 

TENANTS  IN  COMMON: 

Attachment  may  be  levied  on  property  of  several,  for  debt  of  one 164 

Property  o^  cannot  be  sold  on  attachment  against  one 164 

When  receiver  appointed  of  esutes  of 205,  216 
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TENDER:  paoi. 

After  bxtit  is  bbouoht 579 

General  object  of  making , 579 

In  whftt  eases  tender  may  be  made 579 

In  legal  actions  only 579 

In  actions  for  casual  or  involontary  trespass 405,  580 

Not  available  in  foreclosure 580 

When  and  where  made 580 

When  to  be  made  before  trial 581 

When  made  before  final  judgment 581 

Cannot  be  made  before  debt  is  due 581 

At  what  place  made 581 

By  whom  and  to  whom  made 581 

By  whom  made 581 

By  third  person 581 

In  behalf  of  infants  and  idiots 582 

To  whom  made. 582 

When  a  tender  may  be  made  to  a  third  person , 582 

When  a  tender  to  an  attorney  will  be  valid 582 

To  assignee  of  demand 582 

To  one  of  several  joint  creditors 583 

How  made 583 

Amount  of 406^  583 

Must  be  in  lawful  money (, 583 

What  amount  may  be  tendered  in  silver  coin 583 

The  cent  not  a  legal  tender 58? 

Treasury  notes  a  legal  tender 583 

Bank  notes  not  a  legal  tender 584 

Money  fraudulently  obtained  not  a  legal  tender 584 

When  the  contract  calls  for  payment  in  coin 584 

Tender  must  be  made  without  qualification 584 

Musu  be  actually  presented  to  plaintiff 584 

How  presentation  of  money  may  be  dispensed  with 58i 

Examples  of  insufficient  tender 585 

Effect  of 585 

Effect  of  accepting 585 

Costs,  where  tender  is  accepted 586 

Effect  of,  when  not  accepted .'  586 

Costs,  where  tender  is  not  accepted 586 

Plaintiff  entitled  to  judgment  for  amount  tendered 587 

Proceedings  sabseqaent  to 587 

Entry  of  tender  and  aoceptance 587 

How  pleaded 587 

Debtor  must  be,  at  all  times,  ready  to  pay  the  amount  tendered 587 

Certificate  that  action  was  for  involuntary  trespass 587,  588 

niseontinnanee  on  aoeeptatlon  of 588 

TIME : 

How  alleged  in  pleadings 317 

When  essential  to  cause  of  action  must  be  pleaded 317 

When  sufficient  to  allege  the  order  in  whioh  events  occurred 318 
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TIME  —  Continued.  •  paob. 

niostrations  of  rale  as  to  pleading  time 318 

When  not  a  subject  of  denial 417 

To  answer 411 

After  personal  service  of  complaint 411 

After  service  of  complaint  by  mail 411 

After  service  of  amended  complaint f 411 

When  defendants  are  joint  debtors 411 

When  summons  has  been  served  by  publication 412 

When  defendant  has  been  arrested 412 

When  demurrer  has  been  overruled 412 

Extension  of  time  to  answer 412 

Extension  of,  by  consent 412 

Extension  o^  by  order 413 

Effect  of  order  extending 414 

To  reply , , 439 

To  reply  where  answer  personally  served. .  v 439 

To  reply  to  answer  served  by  mail 439 

Extension  of  time  to  reply 439 

In  which  to  serve  amended  pleading 508 

To  plead  generally  after  an  order  for  a  discovery 547 

Of  application  for  an  order  for  a  discovery 539 

TITLE: 

Facts  establishing  title  to  note  need  not  be  pleaded 327 

To  land,  how  pleaded 329 

TORTS : 

Attachment  does  not  issue  in  actions  for  torts,  or  sounding  in  tort 132 

Claim  of  judgment  debtor  for  personal  torts  does  not  pass  to  receiver 248 

Waiving  on  contract  and  suing  on  tort 357 

Waiving  tort  and  suing  on  contract .^ 350 

TRADE: 

Injunction  not  allowed  to  restrain  party  from  divulging  secrets  of 70 

Covenants  in  restraint  of,  generally  void 70 

Covenant  not  to  exercise,  when  not  void 70 

Annoyance  from  exercise  of,  no  ground  for  injunction 70 

TRADE-MARKS : 

Object  of 51 

Nature  of  property  in 51 

Imitation  of,  when  restrained 52 

Principle  upon  which  equitable  relief  is  granted  respecting 52 

Manufacturer  may  stamp  his  own  name  on  his  goods  although  another 

of  same  name  claims  it  as  a  trade-mark 69 

Words  denoting  nature,  kind  or  quality  of  goods  manufactured  cannot  he 

claimed  as 69 

Words  long  in  common  use  cannot  be  claimed  as 69 

Calculated  to  deceive  not  protected  in  equity -. 69 

TRANSFER: 

Of  negotiable  paper  restrained,  when 29 

Ot  stocks  restrained,  when • 30 
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Of  stocks  prevented  by  attachment 30,    64 

Of  spurious  deed  restrained,  when 33 

Of  merchandise  under  fraudulent  assignment^  may  be  restrained 47 

TRESPASS : 

May  be  restrained  by  injunction 17,    18 

What  facts  necessary  to  authorize  injunction  to  restrain 63 

Effect  of  tender  in  action  for  involuntary 405,  406,  580 

Certificate  of  judge  that  action  is  for  an  involuntary 587 

TROVER : 

Attachment  may  issue  in  action  of 131 

TRUSTEES : 

May  be  restrained  from  misapplying  trust  estate 47 

Insolvency  of,  a  ground  for  injunction . ; 57 

Insolvency  of^  a  ground  for  receivership 205 

Danger  to  trust  estate  a  sole  ground  of  interference  with 222 

Cannot  be  receivers  of  trust  estate  when  others  can  be  procured 225 

When  receivers,  can  receive  no  compensation 225 

When  required  to  file  security  for  costs 567 

UNAUTHORIZED : 

Unaathorlced  pleadings * 478 

What  are  unauthorized  pleadings 478 

Remedy  against  unauthorized  pleadings 478 

UNCERTAINTY : 

Inpleadinq 408,  409,  485 

What  pleadings  are  nncertain 385 

Bemedy  against 409,  486 

By  motion  to  make  definite  and  certain 486 

By  demand  of  copy  account,  or  bill  of  particulars 486 

Proceedings  to  obtain  remedy  against 487 

Proeeedings  on  obtaining  remedy  against 487 

UNDERTAKING : 

On  obtaining  injunction 87 

Sureties  on,  when  required 89 

Must  be  proved  or  acknowledged 89 

Approval  of. 93 

Filing  of 93 

Defective 93 

Liability  of  sureties  on 93 

Action  on 125 
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Sureties  on 151 

Justification  and  filing 153 

Liability  of  plaintiflfy  and  sureties  on 153 

On  obtaining  discharge  of  attachment 188 

To  sheriff  to  enable  plaintiff  to  prosecute  actions  for  collection  of  demands 
due  judgment  debtor * 193 
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USURPATION : 

By  corporation  of  rights  not  granted  bj  charter  maj  be  restrained 55,    56 

By  individuals  of  corporate  rights  may  be  restrained 56 

VACATING: 
Iijiuctiongy  when  proper 113 

Notice  of  motion  for  order  vacating  injunction 113 

Motion  to  vacate,  when,  where  and  how  made 114 

Motion  to  vacate  has  precedence  over  other  motions 119 

Grounds  of 115 

Opposing  motion  to  vacate  injunction 116 

Affidavits  on  motion  to  vacate 117,  118 

Practice  on  motion  to  vacate 118 

Order  vacating  injunction 119 

Costs  on  vacating  injunction 119 

Appeal  from  order  vacating  injunction 120 

Order  appointmg  receiver 265 
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Attachmeiit  for  irregalarity 182 

Affidavit  in  support  of  motion  to  vacate 182 
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Attachment^  when  improvidently  issued 186 

(See  Discharge  of  attachment) 

Order  for  a  diaeovery 550 

Discovery,  when  and  how  vacated 550 

Order  for  an  inspection  of  books,  etc 554 

Stay  of  proceedings 635 
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Allegations  of,  when  material 319 

In  actions  for  goods  sold  or  services  rendered 3^19 

Allegations  o^  when  mere  matter  of  form 319 
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VARIANCE: 
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As  to  nature  of  the  action 372 

VENDORS: 
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purchasers 206 

(See  Place  of  trial) 
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Mode  of 338 
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By  guardian 342 
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When  an  injunction  will  be  granted  to  stay 16,  17 

Who  may  restrain  acts  of , .  61 

Against  whom  injunction  may  issue  to  stay 61 
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Special  damage  not  necessary  to  maintain  octioa  for  obstructing 24 
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Remedy  against  abuse  of  wharf  privileges 41 
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How  proved 649 
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Infants  ignorant  of  the  nature  of  an  oath,  as 658 

Competency  of  infants,  a  question  for  discretion  of  the  court 658 
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When  witnesses  may  be  compelled  to  attend  trial 717 

Importance  of  placing  witnesses  under  a  legal  obligation  to  attend 717 
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Party  entitled  to  same  fees  as  any  other  witness 722 
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Statutory  penalties  for  disobedience  to  subpoena 723 
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Attorney  not  required  to  produce  books  of  his  client 727 
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Notice  of  levy  on  property  not  capable  of  manual  delivery 170 

Certificate  of  sheriff  indorsed  on  copy 170 
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Order  for  discharge  of  vessel  from  attachment 174 
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Order  to  show  cause  why  plaintiff  should  not  execute  bond  or  deliver  up 

attached  vessel 175 
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Undertaking  on  discharge  of  attachment 191 

Order  discharging  attachment  on  security 191 
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Affidavit  for  attachment  against  witness 725 
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Attachment  against  witness 726 
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Order  confirming  report  of  referee 126 

Order  for  reyivor  of  action  or  dissolution  of  injunction 128 

INSPECTION  (See  Discovery) : 

Order  for ^ 554 

INTERROGATORIES : 

On  examination  of  witness  by  consent 673 

On  commission  to  take  testimony ; 695 

Notice  of  settlement  of 695 

Allowance  of 697 

INVENTORY : 

Of  property  attached 166 

JUDGMENT: 

Of  discontinuance 516 

Notice  of  application  for,  on  fiulure  to  reply 521 

NJE  EXEAT: 

Affidavit  to  obtain 278 

Writ  of 279 

Order  of 280 

Bond  to  sheriff  on 281 

■ 

Return  of  writ  or  order  of 282 

NOTICE : 

Of  levy  on  property  not  capable  of  manual  delivery 170 

Of  discontinuance 604 

To  produce  documents  on  the  trial 652 

Of  settlement  of  interrogatories  for  a  commission 695 

Of  examination  of  party  as  a  witness 714 

NOTICE  OF  MOTION  : 

For  an  injunction 84 

To  vacate  injunction 114 

For  reference  to  assess  damages  arising  out  of  an  injunction 123 

To  confirm  report  of  referee 125 

To  discharge  attachment 183 

To  discharge  atttachment  on  security 188 

For  appointment  of  receiver 229 

For  reference  to  nominate  a  receiver 233 

For  reference  to  appoint  a  receiver 236 

For  removal  of  receiver. 265 

For  dismissal  of  complaint 514 

For  judgment  on  failure  to  reply 521 

For  a  discovery 540 

For  a  consolidation  of  actions 559 

For  order  directing  payment  of  admitted  demand 593 

For  a  deposit  in  court 598 
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For  an  order  of  discontinuance 605 

For  order  of  dismissal 613 

For  commission  to  take  testimony 686 

To  suppress  deposition 706 

ORDER : 

Q-ranting  preliminary  injunction 87 

Of  injunction,  by  judge 100 

Of  injunction,  by  court 100 

Of  injunction,  afler  order  to  show  cause 101 

Restraining  waste  or  alienation 101 

Restraining  waste  by  ploughing  or  by  cutting  timber 101 

Restraining  waste  in  respect  to  house  or  ornamental  trees 101 

Restraining  entry  upon  lands  without  payment 102 

Restraining  collection  of  rents  and  profits 102 

Restraining  removal  of  fixtures 102 

Restraining  nuisance — burning  brick 100 

Restraining  nuisance  —  continuance  of  slaughter-house 102 

Restraining  the  undermining  of  plaintifi^'s  land 103 

Restraining  erection  and  compelling  removal  of  buildings 103 

Restraining  city  from  authorizing  laying  of  city  railroad 103 

Restraining  laying  of  city  railroad 103 

Restraining  the  carrying  on  of  business  forbidden  by  lease 103 

Restraining  transfer  of  negotiable  paper 104 

Restraining  transfer  of  stocks 104 

Restraining  transfer  of  assets 104 

Restraining  publication  of  book 104 

Restraining  infringement  of  trade-mark 104 

Restraining  transfer  of  property  by  debtor.  / 105 

Restraining  transfer  of  property  by  partner 105 

Restraining  proceedings  in  ejectment 105 

Restraining  proceedings  in  actions  on  contract. 105 

Restraining  proceedings  for  dispossession 106 

Denying  injunction  without  prejudice 106 

Dissolving  or  vacating  injunction 119 

Of  reference  to  assess  damages  on  injunction 124 

Confirming  report  of  referee  on  reference  to  assess  damages  on  injunction,  126 

For  revivor  of  action,  or  dissolution  of  injunction 128 

For  sale  of  perishable  property  on  attachment 167 

To  examine  third  person  holding  property 171 

For  discharge  of  vessel  from  attachment 174 

Discharging  foreign  vessel  from  attachment  for  want  of  a  bond  by  plaintiff,  176 

Vacating  attachment 186 

Discharging  attachment  on  security 191 

Appointing  receiver. 231 

Appointing  receiver  in  proceedings  supplementary  to  execution 232 

Appointing  referee  to  nominate  receiver 234 

Confirming  referee's  report  nominating  receiver 235 

Of  reference  to  appoint  receiver 236 

Directing  sale  of  bad  debts 244 
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Directing  receiver  to  sue 246 

Of  reference  to  pass  receiyer's  account. 263 

For  removal  of  receiver 265 

To  deliver  property  into  court , 269 

To  satisfy  admitted  part  of  plaintiff's  demand 27 1,  594 

Of  n«  eoceat 280 

Dismissing  complaint  absolutely 516 

Dismissing  complaint  conditionally 516 

To  deliver  svrom  copies  of  books  and  papers 547 

To  deposit  books,  papers,  etc.,  for  inspection 547 

Vacating  order  for  discovery 650 

For  an  inspection  of  documents 554 

For  a  consolidation  of  actions 560 

Directing  one  action  to  abide  the  event  of  another 561 

Directing  plaintiff  to  file  security  for  costs  or  show  cause 574 

Absolute,  to  file  security  for  costs 675 

Revoking  stay  of  proceedings  . . . .  ^ 636 

Changing  place  of  trial ; 636 

For  a  deposit  in  court 599 

Of  discontinuance  without  costs 602 

Of  discontinuance  upon  consent 605 

Of  discontinuance  on  payment  of  costs 606 

Dismissing  action  absolutely , 617 

For  an  attachment  against  a  witness 725 

For  commission  to  take  testimony 669 

For  the  conditional  examination  of  a  witness 663 

Appointing  a  referee  to  take  testimony  conditionally. 664 

For  examination  of  a  witness  to  perpetuate  testimony 677 

Suppressing  deposition 706 

For  party  to  attend  to  be  examined  before  trial 713 

ORDER  TO  SHOW  CAUSE : 

Why  an  injunction  should  not  issue 86 

Why  plaintiff  should  not  execute  bond    or  deliver  up  foreign  vessel 

attached 176 

Why  receiver  should  not  be  appointed 230 

Why  place  of  trial  should  not  be  changed 636 

Why  a  referee  should  not  be  appointed  to  take  testimony  of  witness 

conditionally 664 

PETITION : 

By  receiver  to  be  allowed  tu  sell  bad  debts 244 

By  receiver  for  leave  to  sue 245 

By  receiver  to  pass  his  accounts  and  be  discharged 262 

For  a  discovery 544 

PERPETUATION  OF  TESTIMONY: 

Affidavit  to  obtain  order  for  examination  to •  677 

Order  for  examination  of  witness  to 677 

Summons  to  witness  to  be  examined  to 678 
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Notice  of  motion  for  appoiatment  of 229 

Order  to  show  cause  why  receiver  should  not  be  appointed. 230 

Order  appointing 231 

Order  appointing,  in  proceedings  supplementary  to  execution 232 

Notice  of  motion  for  reference  to  nominate 233 

Order  of  reference  to  appoint 234 

Referee's  report  of  names 234 

Order  confirming  referee's  report 235 

Notice  of  motion  for  reference  to  appoint 1 236 

Order  of  reference  to  appoint 236 

Summons  to  attend  reference 236 

Proposal  of  names  for 237 

Affidavit  as  to  value  of  real  property 237 

Referee's  report  of  appointment  of 237 

Bond  of 240 

Petition  of,  to  sell  bad  debts 244 

Order  directing  sale  of  bad-  debts < 244 

Petition  for  leave  to  sue 245 

Order  directing  receiver  to  sue 246 

Affidavit  of  receiver  to  his  account. 262 

Petition  by,  to  pass  accounts  and  be  discharged 262 

Order  of  reference  to  pass  accounts  of 263 

Referee's  report  of  receiver's  accounts 264 

Notice  of  motion  for  removal  of 265 

Order  for  removal  of 265 

Order  to  deliver  property  into  court 269 

Order  to  satisfy  admitted  part  of  plaintiff's  claim 271 

REFERENCE: 

Notice  of  motion  for,  to  assess  damages  on  injunction 123 

Order  of,  to  assess  damages  on  injunction 124 

Notice  of  motion  to  confirm  report  of  referee  on  damages  arising  on  injunc- 
tion    125 

Order  confirming  referee's  report  on  damages  arising  on  allowance  of  in- 
junction    125 

Notice  of  motion  for,  to  nominate  a  receiver 233 

Order  directing,  to  nominate  receiver 234 

Referee's  report  of  names  on  reference  to  nominate  receiver 234 

Order  confirming  referee's  report  of  nomination  of  receiver 235 

Notice  of  motion  for  a  reference  to  appoint  a  receiver 236 

Order  of  reference  to  appoint  a  receiver 336 

Summons  to  attend 236 

Proposal  of  names  for  receiver  on 237 

Referee's  report  of  the  appointment  of  a  receiver 237 

Order  of  reference  to  pass  receiver's  account 262 

Report  of  referee  on  receiver's  account 264 

Subpoena  for 719 

Subpoena  ticket  for 719 

Order  for  reference  to  take  testimony  conditionally 664 
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Notice  of  motion  for  removal  of  receiver 265 

Order  for  removal  of  receiver 265 

REPORT :  *  • 

Of  referee  appointed  to  nominate  receiver 234 

Of  appointment  of  receiver  by  referee 237 

Of  referee  on  accounts  of  receiver 264 

RETURN : 

Of  attachment 198 

Of  writ  of  n«  exeat 282 

Of  commission  to  take  testimony 701 

REVIVOR : 

Order  for  revivor  of  action,  or  dissolution  of  injunction 128 

SECURITY  FOR  COSTS: 

Affidavit  to  obtain 573 

Order  to  file,  or  to  show  cause 574 

Order  absolute  to  file 575 

Bond  by  foreign  corporation  as 577 

STIPULATION : 

For  the  examination  of  a  witness  by  consent 673 

SUBPCENA: 

Form  of  ordinary  subpoena 718 

Subpoena  ticket  for  circuit 718 

Subpoena  for  reference 719 

Subpoena  ticket  for  reference 719 

Affidavit  of  service  of 724 

Subpoena  ducM  tecum , 729 

Subpoena  habeas  corpus  ad  testificandum 731 

SUMMONS: 

To  witness  for  conditional  examination 665 

To  witness  for  examination  to  perpetuate  testimony 678 

To  witness  for  examination  on  commission 697 

For  party  to  attend  to  be  examined  as  a  witness 713 

UNDERTAKING: 

For  injunction 88 

For  injunction  against  corporation 96 

On  issuing  attachment 152 

On  discharge  of  attachment 192 

To  sheriff  to  enable  plaintiff  to  prosecute  actions  in  proceedings  in  attach- 
ment    194 

VENUE : 

Demand  for  change  of 628 

Consent  to  change 629 

Affidavit  to  obtain  change  of 633,  634 

Affidavit  to  oppose  change  of 635 

Order  to  show  cause  with  stay  of  proceedings 636 

Order  revoking  stay  of  proceedings 636 

Orderchanging t. 636 


864  INDEX. 

VACATING:  paoi. 

Notice  of  motion  to  vacate  injunction 114 

Order  vacating  injunction 119 

Notice  of  motion  to  discharge  or  vacate  attachn^ent 183 

Order  vacating  attachment 186 

Order  vacating  order  for  a  discovery 550 

Order  vacating  stay  of  proceedings 636 

WARRANT: 

Of  attachment 155 

To  apprehend  witness 666 

WRIT: 

Of  ne  exeat 278 
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